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MANUAL OF MILITARY LAW. 7438

PREFACE TO THE FIRST EDITION.

IN July, 1879, Colonel the Rt. Hon. F. Stanley, M.P. (a),

then Secretary of State for War, requested the Parliamentary
Counsel Office to undertake the work of preparing Rules

of Procedure, under section 69 of the Army Discipline
and Regulation Act, 1879, and also of superintending the

preparation of a Manual, which should contain an edition of

the Act and of the above Rules with notes, and form a text

book on Military Law. The work was commenced at once

by the Parliamentary Counsel Office.

The Rt. Hon. Hugh C. E. Childers, M.P. on becoming
Secretary of State for War in 1880, approved of the continu-

ance of the work
;
and the present book, which is the result,

was provisionally circulated by his authority, and is now
issued by the authority of his successor, the Rt. Hon. the

Marquis of Hartington, M.P. (fe).

Before the Rules of Procedure could be finally settled,

the Army Discipline and Regulation Act, 1879, was repealed
and replaced by the Army Act, 1881, and a complete revision

of Section VI (Discipline) of the Queen's Regulations, 1885,
also took place.

These changes explain the delay which unavoidably
occurred in the completion of the work commenced in 1879.

The book contains chapters giving a general view of the

Army Act, 1881, of the Rules of Procedure, and of the his-

tory of military law and organisation. Chapters have also

been added on collateral matters, as the Law of Riot, &o.,
and the Customs of War. These form Part I of the book.
The Army Act, 1881, and the Rules of Procedure with

explanatory notes follow ; and these, with some additional

forms, &c., complete Part II of the book. Part III contains
miscellaneous enactments, regulations, and forms, including
the RegimentalDebts Act, and the regulations made under
it

;
and a set of forms illustrative of the chapter on the

Customs of War.
The chapters were written by Sir Henry Thring, K.C.B.,

I

Parliamentary Counsel (c); Mr. H. Jenkyns, C.B., Second

Parliamentary Counsel (d) ;
Mr. C, P. Ilbert, legal member

() Now the Earl of Derby.
(b) Now the Duke of Devonshire.

| (c) Subsequently Lord Thring, K.C.B.

(d) Subsequently Sir H. Jenkyns, K.C.B.
,
and Parliamentary Counsel.

(H.L.) 2
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PREFACE.

of the Council of the Viceroy of India (a) ;
Lfc.-Col. Blake,

R.M.L.I.
;

Mr. A. C. Meysey-Thompson, of the Inner

Temple ;
and the Editor. The' Notes to the Army Act and

to the Rules were for the most part written by Mr. H.

Jenkyns and the Editor
;
the valuable notes of the decisions

of the Judge Advocate-General have been supplied from the

office of the Judge Advocate-General, and the illustrations

of the forms of charges have been framed by Col. Rocke,

Deputy Judp-e Advocate. The Index was framed by Mr. W.
L. Selfe, of Lincoln's Inn (6).

The general editorship of the work was entrusted to Mr.

G. A. R, FitzGerald, of the Parliamentary Bar, who has

during its preparation been in constant communication with

the office of the Parliamentary Counsel. Brigadier- General

Elles, C.B.,late Assistant-Adjutant-General (c), has rendered

invaluable aid during its whole progress. The Editor is

also much indebted to the criticisms and careful corrections

of Mr. W. L. Selfe.

Acknowledgment also is due to Major-General R. Carey,

C.B., late Deputy Judge Advocate, for the free use of his
"
Military Law and Discipline," a work on the Mutiny Act

and Articles of War, which was undertaken and completed

shortly before the old form of the Military Code became
obsolete. On this account the work, although printed by
authority at the War Office, was never published.
The debt which the army owes to the late Captain T. F.

Simmons for his book on the Constitution and Practice of

Courts-Martial, and to his son (sometime Major of Brigade,
North-Eastern District, and now a Canon of York), the

editor of subsequent editions, is well known. The book
was the only complete modern treatise 011 the practice of

courts-martial, which is almost as important as the military
law itself.

Some of the editions were undertaken at the request of the

military authorities, and in 1868 the editor was informed

by the Adjutant-General that His Royal Highness the Field-

Marshal Commanding-in-Chief recognised the efforts he had
made in collecting the precedents, rules and axioms which

guided the a ministration of military law (d).
The value of the labours of the author and editor has been

still further illustrated by the new Rules of Procedure,
which in many instances embody the course of procedure
suggested in " Simmons on Courts-Martial."

(a) Now Sir C. P. Ilbert, K.C.S.I., and Clerk of the House ofi

Commons, late Parliamentary Counsel. |

(b) Now His Honour Judge Selfe.

(c) Subsequently Major-General Sir W. K. Elles, K.C.B.

(d) In the Queen's Regulations of 1868 the book was recommended as

a useful book of reference, and in the General Order of 1st November,
1873. proscribing tlie examination of regimental officers previous to pro-

;, it was mentioned as useful for officers preparing for examination.



PREFACE.

When the Army Discipline and .Regulation Act of 1879

passed, the Rev. Canon Simmons, learning that the Secretary
of State contemplated the issue of a Manual of Military Law
under authority, generously placed his book at the disposal
of the Secretary of State for the good of the Service. The
readers of the present Manual will see that extensive use

has been made of the offer, and that much of " Simmons
on Courts-Martial

"
survives in the following pages.

The book has been submitted to and carefully revised by
the Bt. Hon. G. O. Morgan, Q.C., M.P., Judge Advocate-

General (a).
His Boyal Highness the Field-Marshal Commanding-in-

Chief has also been pleased to approve of the work.

An abbreviated edition of the work, in the form of a prac-
tical manual, will be issued as soon as possible.

May, 1884.

ADVERTISEMENT TO THE SECOND EDITION.

This edition has been revised throughout by the Editor

with the advice and assistance of Mr. Jenkyns and Colonel

W. R. Lascelles, A.A.G.

November, 1887.

ADVERTISEMENT TO THE THIRD EDITION.

New Rules of Procedure were issued in 1893, chiefly in

consequence of the amendments made in the Army Act,
which fused together the Field General Court-Martial and
the Summary Court-Martial ;

and these Rules, as well as

the various amendments of the Army Act, are embodied in

the present edition, which has again been revised by the

Editor, with the advice and assistance of Colonel Hildyard,
late Assistant Adjutant-General, and now Commandant of

the Staff College. The Index has been completely re-ca.st

in a form which, it is hoped, will increase its usefulness to

Officers and others
;
and the Editor wishes particularly to

acknowledge the ability and industry brought to this por-
tion of the work by Mr, James Huggett, of the War Office.

July, 1894.

(a) Subsequently Sir GK O. Morgan, Bart.



VI PREFACE.

ADVERTISEMENT TO THE FOURTH EDITION.

The former Editor, Mr. G. A. R. FitzGerald, has been

reluctantly obliged to relinquish the editorship, and Mr. F. F.

Liddell (a) has been appointed to succeed him.

The chief changes in this edition are due to the applica-
tion of the Criminal Evidence Act, 1898, to courts-martial.

Rules for that purpose were published early in 1899.

These have since been incorporated in a new edition of the

rules, which also makes a few other slight changes in

court-martial procedure.
In revising the book the Editor has had the benefit of

the assistance of Major W. D. Jones, of the Wiltshire

Regiment, and is especially indebted to him in respect of

the revision of Chapters X and XI and the Appendices to

the Rules.

Chapter VI has been revised by Sir C. P. Ilbert, who has
been aided in the revision by Mr. W. Guy Granet, Barrister-

?.t-Law.

Chapter VII has been rewritten by the Editor with the
assistance of Sir John Scott, K.C.M.G., Deputy Judge
Advocate-General.

Chapter IX has been revised by Sir Henry Jenkyns, who
is indebted for valuable suggestions to Mr. Oman, Fellow
of All Souls College, and Mr. Hassall, Student of Christ

Church, Oxfoi'd.

In Part III the Volunteer Acts have been added. A table
of the contents 'of the chapters has been added, and the
index recast in a shorter form.

August, 1899.

ADVERTISEMENT TO THE FIFTH EDITION.

This edition has been edited by Mr. W. M. Graham-
Harrison in succession to the late Editor, Mr. F. F. Liddell,who resigned on being appointed Second Parliamentary
Counsel.

The various amendments made in the Army Act since

(especially the introduction of the punishment of
detention), and the re-organisation of the sjstem of com-
mands and of the War Office, have necessitated a new issue
of the Rules of Procedure (which is embodied in this
edition), and a considerable number of alterations in other
parts of the Manual.

(a) Now Second Parliamentary .Counsel.



PREFACE, Vll

The index is entirely new, and has been prepared in

the War Office, tinder the supervision of the Editor.

The Editor is indebted to Mr. H. W. C. D^vis, Fellow

of Balliol College, Oxford, for several corrections in

Chapters II and IX.
The Territorial and Reserve Forces Act, 1907, did not

become law till after all the book was in type, and ii

consequence it has been found impossible, without unduly

delaying the issue of this edition, to insert in Chapter Xi
or elsewhere an account of all the alterations effe3ted by
that enactment.

November, 1907.
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NOTE. In a work covering so much ground there must inevitably
l-'e errors

; any corrections or suggestions will be gratefully received ;

they should be addressed to
" The Editor

(Manual of Military Law),
Care of the Secretary of the War Office,

War Office, S.W."
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[The Alterations made in the Army Act and in the Rules of Procedure
since 1899, as well as in the edition of the Manual issued in

that year, are denoted by black lines in the margin.']

CHAPTER I.

INTRODUCTORY.

1. The object of the present work is to assist officers in acquiring Object of

information in respect of those branches of law with which they work -

have occasion to deal in the exercise of their military duties.

2. Officers, as such, are concerned with the following laws : Description

1. Military Law. wiST4wch
. 2. The Law Relating to Riot and Insurrection. officers have
I 3. The Laws and Customs of War.

3. Military law is the law which governs the soldier in peace Description
and in war, at home and abroad. At all times and in all places,

' lf niilitary

the conduct of officers and soldiers as such is regulated by military
law. Military law is contained in the Army Act (a), supplemented
by the Rules of Procedure made under its authority, and by the

King's Regulations, and by Army Orders. The Army Act, which
now fills the place of the Mutiny Act and Articles of War, is

brought into operation annually by a separate statute. The Army
.Act is part of the Statute Law of England, and, with the consider-
able difference that it is administered by military courts and not by
civil judges, is construed in the same manner and carried into effect

under the same conditions as to evidence and otherwise, as the

ordinary criminal law of England (6). It must be recollected

throughout this work that the statute law referred to is the law
as enacted by the Parliament of the United Kingdom, while the
"common law" is the law which has not been "created or declared

Iby
express enactment, but developed by the Courts from principles

founded in the ' custom of the realm,' or deemed so to be "
(c).

4. There is not in England, as in many foreign countries, a Descrfptioi.

special law defining the relations between the military and civil rfotTamf

power in cases of riot and insurrection. Troops when called out to insurrec-

assist the civil power in these cases are under military law as tlon-

soldiers, but they are also as citizens subject to the ordinary civil

law of England to the same extent as if they were not soldiers.

Their military character is superimposed on their civil character,
and does not obliterate it (d). The rioters or insurgents are wholly
under the ordinary civil law, and are in no respect subject to

military law, or to the " customs of war." Troops employed against
armed rioters are, it is true, rendered by the Army Act (e)

subject to military law as if they were on active service, and the
rioters were an enemy ;

but this enactment relates only to the

government of the troops. The rioters are an enemy only while

(a) 44 & 45 Viet., c. 58. This Act repealed and re-enacted with some amendment
the Army Discipline and Regulation Act, 1879, which had consolidated in one statute
the Mutiny Act and Articles of War. The amendments made by the annual Acts
from 1882 down to 1907 are incorporated with it.

(b) See Army Act, ss. 127, 128, and Rule 73 (B).

|(c)

Sir F. Pollock, in Encycl. of English Law, vol. III., p. 141.

(d) See ch. XII, para! 1

(e) Army Act, ss. 17(5 5^ and (7), and 190 (20).
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Ch. I.

Description
of laws and
customs of

war.

Their scope
and object.

Reasons for

adopting
term "laws
and customs
of war."

actually resisting, and when force ceases to be used, the rioters,

whether prisoners or otherwise, must be tried or otherwise dealt

with according to civil law. The law, then, of riot and insurrec-

tion is not necessarily part of the military education of an officer,

except in so far as some knowledge of it is useful as a guide for

his own conduct, when required by his military obligations to

assist the civil power.
5. The laws and customs of war have effect only in the case of

war. A commander of troops in time of war, and in occupation of

a foreign country, or any part thereof, acts in two absolutely distinct

capacities. First, he governs his troops by military law only ;

secondly, he stands temporarily in the position of governor of the

country or part of the country which he occupies. In this latter

capacity he imposes sxich laws on the inhabitants as he thinks

expedient for securing, on the one hand, the safety of his army, and,
on the other, the good government of the district which, by
reason of his occupation, is for the time being deprived of its

ordinary rulers.

6. The law thus administered by an occupying general to the

inhabitants has been rightly defined as the will of the conqueror,
in the sense that the legality or illegality of the laws he imposes
cannot be determined by any human court, and that no appeal to a

court of law lies from his judgment ;
on the other hand, certain

rules, depending in part on the practice of civilised nations and in

part on express written agreement between them, have been estab-

lished, to which officers are bound to conform in the administration
of the territory which they occupy, and those rules are called the
laws and customs of war. These laws and customs of war also lay
down certain regulations (which are binding between belligerents

partly by virtue of international custom and partly in virtue of I

written agreements) as to the mode of conducting warfare and|
the necessary intercourse between combatant forces.

7. The expression "laws and customs of war" has now been,

adopted instead of the expression" customs of war" which was!

formerly used in this manual, but gives a misleading impression!
of the character of the rules in question at the present day. It is

no doubt true that a law, to the mind of an Englishman, conveys
the idea of a defined and rigid rule, which must be obeyed in all

circumstances and at all risks, and the infraction of which involves
a crime punishable by a legally constituted tribunal. But although
the " laws and customs of war "

consist of rules the enforcement of

which must vary considerably, according to circumstances, and
must, in the case of a military occupation of territory, be sub-
ordinate to the safety of the occupying army, the greater bulk
of the rules in question have, within the last forty years, been
reduced into definite shape and expressed in written agreements,
to which most civilised powers have become parties. Some, however
of these rules are still only customs, preserved by military tradition
and in the works of international jurists.
To indicate, therefore, the mixed character of these rules, as

being in part definite rules based on international agreement and
in part rules not precisely defined and resting only on international

practice, the expression "laws and customs of war" is here
used (a).

(u) These laws and customs of war are quite distinct from the "custom of war,"
re<Vrred to in the old Mutiny Act and Articles of War, in which the expressionmeant the custom of the service.



Laws and Customs. 3

8. Such being the laws and customs which this book professes Ch. I.

to explain, it may be well to state shortly how it deals with these

several subject matters. me'nTof
6"

contents of

book.

9. This introductory chapter is followed by a chapter giving a chapters I,

short history of military law from the time of the Conquest down L

to the passing of the Army Act. It is hoped thus to show clearly
the principles of English law applicable to the government of the

army, and the steps by which the necessity for a statutory power
to maintain discipline in the army in time of peace led gradually
to the substitution in time of war of Articles of War, issued under
the authority of the Mutiny Act, for Articles of War issued under
the prerogative power of the Crown.

10. The third, fourth, and fifth chapters are occupied with an chapters

explanation of the disciplinary provisions of the Army Act, and of m >
IV -

v

the procedure by which these provisions are enforced.

11. Military courts follow the law as to the admission and Chapters

rejection of evidence which is in force in civil courts in England.
VI> VI)

The sixth chapter, therefore, contains a summary of the law of

evidence as administered in ordinary criminal trials in England.
The seventh chapter gives a summary of the English criminal law
so far as it is applicable to members of the army. This chapter is

necessary, inasmuch as most ordinary civil crimes, when committed

by persons subject to military law, are cognisable by military
courts at all times, and all of them are so cognisable when com-
mitted on active service, or out of His Majesty's dominions, or in

parts of His Majesty's dominions out of the United Kingdom, and
at a distance from any competent criminal court.

12. Military courts and individual officers are, in respect of acts Ohapte*

which are illegal or in excess of their jurisdiction, subject to the VI11 -

control of the superior civil courts. The eighth chapter is framed
with a view of indicating to officers the extent of jurisdiction which

they are entitled to exercise, either as members of courts-martial

or individually, and the circumstances and mode in which their acts

may be called in question. It is intituled " Powers of Courts of

Law in relation to Courts-martial and Officers."

13. Parts II and III of the Army Act are concerned with Chapters
"
Regulation

"
in contradistinction to

"
Discipline," which forms IX> Xi X1 -

the subject of Part I. These two parts the one, Part II, relating
to Enlistment, the other, Part III, relating to Billeting and Im-

pressment of carriages are dealt with in the ninth, tenth, and
eleventh chapters ;

and occasion is taken to give there a sketch of

the history and constitution of the Forces, with the view of

assisting officers desirous of studying the subject.
14. Officers and soldiers have certain privileges in relation to the Chapters

mode of making their wills, exemption from tolls and serving on x
*^
xm -

juries, and otherwise. These are explained in the twelfth chapter.
The scope and object of the thirteenth and fourteenth chapters,
intituled "

Summary of the Law of Riot and Insurrection "

and " Laws and Customs of War," have been already stated at
sufficient length. These fourteen chapters constitute Part I of the
work.

15. Part II consists of the Army Act and Rules of Procedure Army Act

made under it, which are printed with notes, and are followed by
and Rules

the rules for summary punishment, some forms, &c., relating to

courts-martial, and the Order in Council relating to discipline on
board ship. Part III comprises some miscellaneous enactments,

(M.L.) A. 2
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regulations, and forms relating to the Army, and the reserve and

I auxiliary forces.

Royal 16. As will be seen hereafter, the Eoyal Marines, who formerly,
Marines. '

when IJ(jt j^.^ on tne \)OO^S of any of His Majesty's ships, were

governed by a Mutiny Act passed for them annually, have now
been made "subject, when not on the books of a King's ship, to

the Army Act (a).

Explanation 17. It will be observed that no mention has been made of
of expres- martial law "

among the branches of law with which this book

t ial'iaw""
f

deals. The reason for this will now be shortly explained ;
but in view

of the great confusion attaching to the use of the term " martial

law," its proper meaning must as a necessary preliminary be

precisely ascertained.
" Martial Law," then, in the proper sense of the term, means the

suspension of ordinary law and the government of a country or

parts of it by military tribunals and must be clearly distinguished,
in the first place from "military law," tlie nature of which is ex-

plained above in paragraph (3), and with which it lias sometimes
been identified (b}, and in the second place from that "martial law"
which forms part of the laws and customs of war.

The law of most foreign countries recognises an intermediate

state between war and peace, known by the name of the state of

siege, under which the ordinary law is suspended for the time

being by proclamation, and the country is subordinated in whole
or in part to military authority by proclamation, but such a state

of things cannot exist under English law, which never pre- supposes
the possibility of civil war, and makes no express provision for such

contingencies. In short, although in the arbitrary times of our

history attempts were made to apply military law to the civil

population, such attempts have long been recognised to be illegal.
Martial law, in the proper sense of the term, can be established
in the United Kingdom or in a self-governing British Possession

only by an Act of Parliament or of the local legislature (c).

It has, however, been well pointed out (d) that "the assertion
that no such thing as martial law exists under our system of

Government, though perfectly true, will mislead anyone who does
not attend carefully to the distinction between two utterly different
senses in which the term martial law is used "

by modern English
writers. In time of invasion or rebellion, or in expectation thereof,

exceptional powers are often assumed by the Crown, acting usually
(though by no means necessarily) through its military forces, for
the suppression of hostilities or the maintenance of good order
within its territories (whether the United Kingdom or British

possessions) ;
and the expression

" martial law "
is sometimes

employed as a name for this common law right of the Crown and
its servants to repel force by force in the case of invasion, insurrec-

tion, or riot, and to take such exceptional measures as may be
necessary for the purpose of restoring peace and order (e).

(a) Ch. XI, paras. 32-36, and Army Act, s. 179.
(b) See Hale, Hist. Com. Law, p.' 34, and speech of Lord Alverstone, C. J., in

House of Lords, 24th April, 1902.
(c) See the provisions made in Ireland hy 39 George III. c. 11 (i) (1799) ; 43 Geo III

03) ; 3 & 4 William IV. c. 4 (1833). In a British possession under the direct
legislative authority of the Crown a proclamation of martial law by the Crown would
! as effective as a Statute in the United Kingdom.

(rf) Dicey, Law of the Constitution, 6th ed., p. 284.
(c) A full account of the right to use force to suppress riot or insurrection will beround :n ch. XIII, paras. 12 seq.
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The intention to exercise such exceptional powers and to take
such exceptional measures is generally announced by the issue of

a "
proclamation of martial law

;

" but on the one hand such a

proclamation is not necessary, as the right to exercise these powers
depends on the actual circumstances and not on the proclamation ;

and on the other hand, the proclamation of itself in no degree
suspends the ordinary law, or substitutes any other kind of law ii>

its stead, but operates only by way of warning that the Govern-
ment is about to resort, in a given district, to such forcible

measures as may be necessary to repel invasion, or suppress insur-

rection, as the case may be. To obviate any question MS to the

legality of the measures taken for this purpose (whether or not they
have been preceded by a proclamation of martial law) it has been
usual to pass an Imperial or local Act of Indemnity, for the pro-
tection of those engaged, so far as the steps taken by them have
been reasonably necessary for the purpose, and carried out in

good faith, and for the confirmation of the sentences passed by
military courts (a).

For the purposes of the soldier, it is not necessary to discuss the
several questions, of great interest to the lawyer, which have

presented themselves for consideration in connection with the
exercise of " martial law "

during the recent war in South Africa :

questions such as whether the fact of the ordinary courts of law

being open is conclusive that there is no necessity for having
recourse to military tribunals, and how far things done under a

proclamation of martial Jaw can ultimately be examined in the
civil courts (b). It is only necessary to add that, when a proclama-
tion of martial law has been issued, any soldier who takes, in

accordance with the official instructions laid down for the guidance
of those administering martial law, such measures as he honestly
thinks to be necessary for carrying to a successful issue the opera-
tion of restoring peace and preserving authority, may rely on any
question as to the legality of his conduct being subsequently met

by an Act of Indemnity.

(a) The above paragraph incorporates the substance of Article 18 (" Martial Law
in the Home Territory ') of the Handbook of the Laws and Customs of War, by
Professor T. E. Holland, K.C., issued in 1904.
As to Acts of Indemnity, see (e.y ) the cases mentioned in Clode, Mil. Forces, ii.

pp. 163-1; 3 and 511; the Cape Colony Indemnity Acts of 1900 and 1902 ; and the
Natal Indemnity Acts of 1900 and 1901.

(6) See a discussion of these questions by Mr. G. G. Phillimore in Encycl. oi

English Law, vol. xiii., under title
" Martial Law,"and Note xii. in the Appendix to

Dicey, Law of the Constitution; and generally on "martial law" ch. viii. of the
same work.
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HISTOEY OF MILITARY LAW.
1. Military law, as distinguished from Civil law, is the law

relating to and administered by military courts, and concerns itself

with the trial and punishment of offences committed by officers,

soldiers, and other persons (e.g. sutlers and camp followers) who
are from circumstances subjected, for the time being, to the same

law as soldiers. This definition is to a great extent arbitrary, the

term "
military law "

being frequently used in a wider sense, to

include not only the disciplinary, but also the administrative law of

the army, as, for instance, the law of enlistment and billeting. In

this chapter, however, the term is used only in the restrictive sense

above mentioned.
2. The object of military law is to maintain discipline among the

troops and other persons forming part of or following an army.
To effect this object, acts and omissions which are mere breaches

of contract in civil life e.g., desertion or disobedience to orders-

must, if committed by soldiers, even in time of peace, be made

offences, with penalties attached to them
; while, on active service,

any act or omission which impairs the efficiency of a man in his

character of a soldier must be punished with severity.
3. In the early periods of our history military law existed only

in time of actual war. When war broke out troops were raised as

occasion required, and ordinances for their government, or, as they
were afterwards called, Articles of War, were issued by the Crown,
with the advice of the Constable, or of the Peers, and other ex-

perienced persons ;
or were enacted by the Commander-iii-Chief in

pursuance of an authority for that purpose given in his commission
from the Crown (a). These Ordinances or Articles, however, re-

mained in force only during the service of the troops for whose

government they were issued, and ceased to operate on the con-

clusion of peace. Military law, in time of peace, did not come into

existence till the passing of the first Mutiny Act in 1689.

4. The system of governing troops on active service by Articles
of War issued under the prerogative power of the Crown, whether
issued by the King himself or by the Commander-in-Chief or other
officers holding commissions from the Crown, continued from the
time of the Conquest till long after the passing of annual Mutiny
Acts (6), and did not actually cease till the prerogative power of

issuing such Articles was superseded, in 1803, by a corresponding-
statutory power (c).

5. Numerous copies of these Articles are in existence, made on
the occasions of the various wars, both foreign and domestic, in

which England was from time to time involved. The earliest

complete code seems to have been the "
Statutes, Ordinances, and

Customs" of Richard II, issued by him to his army in the ninth

year of his reign (1385), and probably on the occasion of the war
with France (d). These are followed by the statutes of Henry V
made by him during his conquest of France (e). Domestic dis-

sensions gave occasion for the orders for the English army
promulgated by Henry VII, before the battle of Stoke (/) ;

and

(a) Grose, Mil. Antiquities, ii. p. PS. See Commission in Rymer's Fcedera.

(ft) See Hands v. A'eppel, 2 Wilson's Rep. 314.

(c) See Mutiny Act of 1803 (43 Geo. III. c. 20).

(rf) See copy printed in Grose, Mil. Antiquities, ii. pp. 64 ft seq.

(e) Grose, Mil. Antiquities, ii. p. ti9. (/) Grose, Mil. Antiquities, ii. p. 70.
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iu the Great Eebellion the King and the Parliamentary leaders ch. II.

alike governed their troops by Articles of War. On the side of

the Crown, Articles or Ordinances of "War, as they were then

called, were established by the Earl of Northumberland, in

1639, for the regulation of the army of Charles I
; whilst, in .

1642, Lord Essex, the leader of the Parliamentary forces, under

authority given by an ordinance of the Lords and Commons, put
forth Articles of War almost in the same language as the Eoyal
Articles of War (a). Articles of War were also issued by Charles

II in 1666, when the first Dutch war was declared, and in 1672,

upon the outbreak of the second Dutch war
;
and by James II in

1685, on the occasion of Monmouth's rebellion (6).

6. The earlier Articles were of excessive severity, inflicting death Severity of

or loss of limb for almost every crime. Gradually, however, they ^j^
assumed somewhat the shape which they bore in modern times,

and the Ordinances or Articles of War issued by Charles II in 1672

formed the groundwork of the Articles of War issued in 1878,

which were consolidated with the Mutiny Act in the Army
Discipline and Regulation Act of 1879, now replaced by the Army
Act (c).

7. Attempts were made from time to time, especially during illegal

the despotic reigns of the Tudors, to enforce military law under the g^^3 U

prerogative of the Crown in time of peace ;
but no countenance military

was afforded to such attempts by the law of England ; and com- law in time

missions for the execution of military law in time of peace issued pe

by Charles I in 1625 and the following years gave rise to the

declaration in 1628, contained in the Petition of Right (3 Cha. I, c. 1),

that such an exercise of the prerogative was contrary to law(o).
The law having been thus declared, the question of the legality of

the Articles of War issued in 1639 came under the notice of the

Council Board in July, 1640, and the lawyers and judges were all

of opinion that martial law could not be executed in England
" but

when an enemy is really near to an army of the King's
"

(e). So,

again, it was stated in Parliament by Mr. Secretary Coventry
that the articles of 1672 were only to be executed abroad (/), and
the operation of the Articles of 1685 was limited to the duration

of Monmouth's rebellion (#). In short, the only direct assistance

in the enforcement of military discipline given by the law before

the passing of the first Mutiny Act was afforded by certain

statutes enforceable before civil and not before military tribunals,
which made desertion punishable as a felony ( /z).

(a) See these Articles set out in Clode, Mil. Forces, i. App. vi. and viii.

(6) Clode. Mil. and Martial Law, pp. 9-19. As to Articles of War by Will. III.

see Clode, Mil. Forces, i. p. 503 ; and by Anne, 2 & 3 Anne, c. 20.

(c) A comparison of the ancient with the more modern Articles of War will show
how sh'ght are the changes which have been made in military law during a series

of years. It is easy to trace in the Articles of Richard II. the germ of the Articles

of 1878, at:d having regard to the changes in custom and manners, the difference in

the character of the regulations is less than might lip.ve been expected.
(d) See extract from the Petition of Rigtit printed below, p. 613.

(e) Clode, Mil. Forces, i. p. 23, and App. vii. (/) Cobtett's Parl. Hist., iv. 619.

(g) Clode, Mil. Forces, i. p. 79, and App. xxiv.

(A) 18 Henry VI. c. 19 (1439), made it a felony for a soldier to leave his captain and
the King's service without licence. 7 Henry VII. c. 1 (1490), repeated by 3 Henry
VIII. c. 5 (1511), provided that if a soldier immediately retained by the King departed
out of the King's service without licence of his captain, it should be deemed to

be felony. See The Case of Soldiers, Coke's Reports, part^vi. p. 27 (43 Eliz.), which
decided that the first Act was obsolete, but that the second and third were perpetual.
See p. 154, note (e) ; see also 2 & 3 Edward VI. c. 2 (revived by 4 & 5 Phil. & Mar.
c. 3), which imposed punishments on soldiers furnished at the cost of others, for

making away with their horses, and made their departure from service without
licence punishable as felony, and provided also for the punishment of officers impro-
perly discharging soldiers.
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8. The origin of later'military courts is to be found in the Court

of Chivalry, the ordinary judges of which were the Constable, or

Lord High Constable, who was originally the King's General ;
and

the Marshal, or Earl Marshal, whose duty it was to marshal the

army, and to ascertain whether the persons liable to serve the

King in his wars fulfilled their services (a).

9. The Court of Chivalry formed part of the Curia Regis, or

Supreme Court established in England by William the Conqueror.
The Curia Regis was a Court in a double sense : first, in the sense

of being composed of the great officers of State ;
and secondly, in

the sense of being a judicial body, as each of the great officers had

judicial authority over the officers and persons belonging to or

having dealings with his department. In this division of jurisdic-
tion the Constable or Comes Stabuli, or Master of the Horse, (to

use the modern designation) was Commander-in-Chief of the army,
and had allotted to him the army, and all persons and matters

connected therewith : while he and the Marshal together consti-

tuted the Court of Chivalry which exercised both civil and criminal

jurisdiction (b).

10. Its civil jurisdiction was that of a court of honour, and
consisted in redressing injuries of honour, and correcting encroach-

ments in matters of coat armour, precedency, and other distinctions

of families. It also exercised jurisdiction in respect of contracts

connected with war out of the realm, and in this respect gradually

infringed on the jurisdiction of the ordinary courts, until such

infringements were restrained, and the powers of the court were

defined, by two Acts passed in the reign of Richard II. The first

of these (8 Eich. II. c. 5, 1384) enacted,
" that all pleas and suits

touching the common law of the land, and which ought to be
examined and discussed by the common law, shall not hereafter be

by any means drawn or holden before the Constable and Marshal,
but that the court of the said Constable and Marshal shall have
that which belongeth to the said court;" while the second

(13 Eich. II. stat. I, c. 2, 1389) declared the jurisdiction of the
court to consist in the "

cognizance of contracts touching deeds of

arms, and of war out of the realm, and also of things that touch
arms or war within the realm which cannot be determined nor
discussed by the common law, with other usages and customs to

the same matters pertaining."
11. The criminal jurisdiction of the Court, except in time of

war, was confined to the punishment of murder and other civil

crimes committed by Englishmen in foreign lands (c). In time of

war, however, its jurisdiction was extended, and the court, which
was more usually called the Court of the Constable, acquired
somewhat of the character of a permanent court-martial, as it

followed the march of the army, and punished summarily, and
in accordance with the Articles of War for the time being in force,
all offences committed by the troops.

12. Such being the jurisdiction of the Court, it is obvious that it

must from time to time have been necessary, as, for instance, in case

(a) See an account of the duties of the Constable and Marshal, in Stubbs, Constit.
Hist, of England, i. p. 338, notes 1 & 2. See also Grose, Mil. Antiquities, i.

eh. 7.

(/>) See as to the jurisdiction of the Court of Chivalry, Coke, 1 Inst. 746 ; 4 Inst.
127 ; Bac. Abr. 5th edn., ii. p. 141 ; Hale, Hist. Com. Law, p. 40; Comyn's Digest,
iii. p. :<il ; Christian's Blackstone, iv. p. 267.

(<) The Court seems to have infringed on the jurisdiction of the ordinary criminal
courts as well as on that of the ordinary civil courts, and such infringement was
restrained by statute in 139P (1 Heurv IV. c. 14).
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of simultaneous military operations in different quarters, to provide Ch. II.

for its exercise at different places at the same time, and 'conse-

quently by different persons ;
and accordingly we occasionally find

several Constables and Marshals holding office and exercising

jurisdiction at the same time. It is not quite clear whether the

several Constables and Marshals from time to time appointed
exercised judicial functions in the administration of military law

merely by virtue of their offices, or by virtue of special commissions
from the Crown. Probably the power to administer such law
was chiefly conferred by commissions (a), and the administration of

military law was thus less affected than would otherwise have been
the case by the extinction of the office of High Constable, as a

permanent office, in the 13th year of the reign of Henry VIII

(1521).
13. In that year the office, which had in accordance with the Extinction

general tendency of the great offices of State in early times, become jjig^

*

hereditary in the family of the Bohuns, Earls of Hereford and Constable.

Essex, was forfeited to the Crown on the attainder and execution

of Edward, Duke of Buckingham, the then High Constable, and
since that time a High Constable has never been appointed perma-
nently, but only on occasions of coronations and like ceremonies (6).

The office of Earl Marshal, on the other hand, long continued to

be held only by grant from the Crown, and did not become

hereditary till the 25th year of the reign of Henry VIII, when it

was granted to Thomas Howard, Duke of Norfolk, and his heirs

male, in which line it still continues.

14. This change seriously affected the ordinary jurisdiction of
i31

the Court of Chivalry (o) ;
but does not seem to have materially military

affected the administration of military law, which was subsequently |^^J f

provided for (as had probably been the case before the extinction commis-
of the office of High Constable), by commissions from the Crown, sions.

or by clauses inserted in the commissions of the Commaiiders-in-
Chief authorising them to enact ordinances for the government of

the army under their command, and to sit in judgment themselves,
or appoint deputies for that purpose (d). These deputies consisted Councils of

of officers, and out of their sittings there gradually arose a new
form of military tribunal, under the denomination of a Court or

Council of War, which sat at stated times under an officer of a

certain rank, who was styled the President.

15. The transition from a Council of War to Courts-Martial in

their present form was a matter more of name than of substance.

(a) Hale says (Hist. Com. Law, p. 40), "Tlie Military Court held before the
Constable and Marshal antiently, as the Judice? Orainarifin this case, or otherwise
before the King's Commissioners of that jurisdiction as Judices drlegati." See also

Bac. Abr., ii. p. 152; and as to the appointment of Constables and Marshals, Grose,
Mil. Antiquities, i. pp. 191 and 192. Kymer's Foedera, annis 1399, 1400, and
elsewhere.

(6; Cc>ke, 1 Inst., 74* ; 4 Inst. 127. Grose, Mil. Antiquities, i. p. 190.

(c) See Coke, I Inst., by Hargrave and Butler, 746, note (1). The Earl Marshal

undoubtedly exercised the civil jurisdiction of the Couit of Chivalry for a long
time after the extinguishment of the permanent office of the Constable. See as to

the jurisdiction of the Earl Marshal's Court, a letter to Sir John Somers, Attorney-
General, from Hobert Plot, LL.D., Hearne's Curious Discourses, ii. p. 250. See also

the case of Oldis v. Domville, Shower's Cases in Parliament, p. 58. The last com-
mission to the High Constable to act as a criminal judge was issued by Charles I.

in 1631, upon an appeal of treason brought by Donald, Lord Rae, against David

Ramsay, Esq., for treasonable words and purposes. In this Court the accused was
entitled to wager of battle ; but on further reflection the King withdrew his com-
mission and the duel was never fought. See Thomson, Mil. Forces of Great Britain

and Ireland, pp. 38, 39. The Court of Chivalry has never been abolished by law.

In consequence of an appeal of death in 1818, the wager of battle was shortly after

abolished by law. Axhford v. Thornton, \ Barn, and Aid. p. 405.

(d) Grose, Mil. Antiquities, ii. p. 60, et seq.



10 HISTORY OF MILITARY LAW.

Oh. II. The exact time at which courts-martial under that name began to

be held' is not ascertained, but they are mentioned with the distinc-

tion of general and regimental courts-martial in the Articles of

War issued on the outbreak of the Dutch War, in 1672, by Prince

Rupert, as Commander-in-C'hief, under the authority of a commis-

sion from Charles II (a). There was this difference between the

earlier courts-martial and the military courts-martial of the present

day, that in the earlier courts the general or governor of the

garrison who convened the court ordinarily sat as President, and
that the power of the Court was plenary, and their sentences were
carried into execution without the confirmation required under
the present law.

code irrtime le - Before the establishment of a standing army no necessity
of peace existed for a military code in time of peace ;

but when, after the

n^cessa^y
Restoration in 1660, such a force was established, the necessity of

by estab- special powers for the maintenance of discipline began to be felt.

Hshment of The growth of the army was, however, always regarded with

army!"
8

jealousy, and Parliament was therefore unwilling to confer such

powers on the Crown until it became absolutely necessary to do
so. The small number of men forming the garrisons maintained
before the Rebellion, and the armies of Charles II and James II,

were tolerated rather than sanctioned by Parliament, and were
therefore governed without such powers, and rather as the retainers

of a great man than as an army. For though in 1662 Charles II

issued Articles for the government of his guards and garrisons,
offences involving the penalty of death were expressly reserved for

trial by the known laws of the land, or by special commission under
the Great Seal by the advice of the judges and lawyers. Again,
the Articles issued by James II in 1686, which provided for the

punishment of offences by courts-martial, expressly prohibited the

infliction of any punishment amounting to loss of life or limb in

time of peace (b). Discipline, therefore, was naturally lax; and
when on the accession of William and Mary the maintenance of

the army was sanctioned by Parliament, the loose discipline and

general disaffection prevalent among the troops led to special

powers being granted for their coercion.

SSng"^ 17' On the lst March, 1689, in a debate in the House of Commons
first Mutiny on a message from William and Mary, suggesting the suspension
Act - of the Habeas Corpus Act, the necessity was urged of a measure for

the regulation of the army (c), and on the 1 3th leave was given to

bring in a Bill to punish mutineers and deserters from the army
for a limited time, and a committee was appointed to prepare it (rf).

Almost at the same time 800 men enlisted by James II, who had
been ordered by William to embark for Holland, mutinied at

Ipswich, and marched northward, declaring that James was their

king, and that they would live and die by him
;
and this danger,

which was reported to both Houses on the 15th March (e),
doubtless facilitated the passing of the Bill, which was intro-

duced into the House of Commons on the 18th, and having passed
through all its stages by the 28th, was passed by the House of

Lords on the same day, and received the Royal Assent on the 3rd

April (/).

(a) See Code printed in 1866 by the Koyal Commission on Itecruiting the Army,
Parl. Papers, 1867, Art. 59, p. 241.

(b) Memorandum by Mr. Clode.
(c) Cobbett's Parl. Hist., v. pp. 154, 155. (d) 10 Comm. Journ. 47.
(e) Cobbett's Parl. Hist., v. pp. ll'l'-lsi'.

(/) 10 Comm. Journ., 49, 52, 53, 64, 67, 69 ; 15 Lord's Journ. 164, 165.
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18. This Bill, which is known as the first Mutiny Act (1 Will. Ch. II.

& Mary, c. 5), was prefaced by a preamble declaring the necessity Ob ;

for and the objects of the Act in terms which were repeated sco
'

pe Of

without substantial alteration in each subsequent Mutiny Act first Mutiny

until the year 1878, and have now been transferred to the pre-
'

amble of the annual Act bringing the Army Act into force (a).

Mutiny and desertion when committed by persons in their Majesties'
service in the army were made punishable by death or such other

punishment as by a court-martial should be inflicted. Power
was given to their Majesties or the general of their army to grant
commissions for summoning courts-martial for punishing such

offences, and it was further provided that the Act should not

extend to the Militia, and should not exempt any officer or soldier

from the ordinary "process of law. The duration of the Act was
limited to seven months, from the 12th April, 1689, to the 10th

November in the same year.
19. On the 19th October, 1689, Parliament reassembled, and a Second

second Mutiny Act (1 Will. & Mary, sess. 2, c. 4) was passed Mutiny Act.

during the session, which received the Royal Assent on the 23rd

December, and was ordered to come into force on the 20th,. so that

an interval of more than a month occurred between the lapse of

the first and the coining into force of the second Act (6).

20. Successive Mutiny Acts, with the exception of certain short Succession

intervals, were subsequently passed annually from the year 1690
A.cts'tiiT

y

to the year 1878 (c). 1878.

21. To indicate in detail the changes which took place in the Periods in

various Mutiny Acts from the first in 1689 to the termination of
^"rthy of*

the series in 1879, on the passing of the Army Discipline and observation.

Regulation Act, would be out of place in the present work ; but
it may be useful to point out the various periods, so to speak, in

military legislation, and the principal changes which took place
from time to time, until military law assumed the form which it

bears in the Army Act.
22. The first period lasted till 1712. During this period the From 1689

Mutiny Acts did not extend to the dominions of the Crown to 1712 -

abroad (rf), and the principal offences punishable under them were

mutiny and desertion
;
but no difficulty was felt from the narrow

extent of the statutory provisions, inasmuch as the nation was at

war during almost the whole period, and the main body of the army
was in consequence on active service, and was governed by Articles

of War issued by the Crown in pursuance of the prerogative.

(a) This preamble emphatically states : (1) That the raising or keeping a standing
army within the United Kingdom in time of peace, unless it he with the consent of

Parliament, is against law. (2) That no man can he fore-judged of life or limb, or

subjected in peace to any kind of punishment within this realm by martial law, or
in any other manner than by the judgment of his peers, and according to the

I

known and established laws of the realm. See the text of the Army (/Vnnual) Act,

infra, p. 257.

(6) Copies of the Mutiny Acts to the end of the reign of Anne will be found in the
Record Edition of the Statutes. A copy of the first Mutiny Act will also be found
in Clode, Military and Martial Law, Appendix A, p. 182 ; Mil. Forces, i. p. 499 ;

also in Grose, Mil. Antiquities, ii. p. 73.

(c) The Mutiny Act of 1690 expired on the 20th December, 1691, and the next
Act passed on the 14th March, 1692, but it was ordered to be in force from the 10th
of that month The Act of 1694 expired on the 1st March, 1695, but was continued
in force from the 10th April, 1695, to the 10th April, 1696, by an Act passed on the
22nd April, and having therefore a retrospective operation. Again, there was a lapse
from the 10th April, 1698, to the 20th February, 1702, Grose, i. p. 64; and the
P.ecord Edition of the Statutes. See also table in Clode, Mil. Forces, i. pp. 389-391.

The authorities for the statements as to the Mutiny Acts are an analysis of these
Acts prepared by Mr W. L. Selfe (now Judge Selfe), of Lincoln's Inn, and a

memorandum by Mr. Clode on the Articles of War and Mutiny Acts.

(rf) The Act was extended to Ireland in 1702 (13 & 14 Will. III. c. 2), and to

Scotland in 1707 (7 Anne, c. 4).
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23. From 1698 to 1702 the nation was at peace, and the Mutiny
Act was allowed to drop. The greater part of the army was

disbanded at the same time, and though the King was allowed

by statute (10 Will. Ill, c. 1) to maintain 7,000 troops in England
and 12,000 in Ireland, no special powers were conferred upon him

for their government.
24. On the renewal of hostilities in 1702, the Mutiny Act was

revived, and extended to Ireland
;
and in the next year clauses

were added for the better enforcement of discipline abroad, which

provided that certain offences committed abroad should be triable

in England as treason or felony. These clauses, however, were

accompanied by a proviso saving the power of the Crown to make
Articles of War and constitute courts-martial and inflict penalties

by sentence or judgment of the same beyond the seas in time

of war, and by a clause empowering the Crown to grant com-

missions for holding courts-martial within the realm, by which

persons committing crimes out of the realm against the Articles

of War, and not tried by courts-martial before their return, might
be tried and punished according to the Articles of War (a).

25. On the conclusion of the Peace of Utrecht in 1712, the

Mutiny Act was again allowed to expire, and was replaced by an
Act "for better regulating the forces to be maintained in Her
Majesty's service," by which mutiny, desertion, and certain other

offences were made punishable by such punishments as a court-

martial should adjudge, not extending to life or limb ; power
being at the same time given to inflict by sentence of court-martial

corporal punishment not extending to life or limb, on soldiers for

immoralities, misbehaviour, or neglect of duty. The operation of

this Act was restricted to Great Britain and Ireland ;
but at the

same time the difficulty was felt of maintaining discipline amongst
the troops in the colonies and elsewhere out of the kingdom, as the

prerogative power of governing such troops by Articles of War
had been suspended by the conclusion of peace. A statutory

power was therefore given to the Crown to make Articles of War
and constitute courts-martial in any of Her Majesty's dominions

beyond the seas, or elsewhere beyond the seas,
" in such manner

as might have been done by Her Majesty's authority beyond the
seas in time of war "

(b).

26. On the breaking out of the rebellion in 1715, difficulties

arose in maintaining discipline among the troops serving in the

kingdom. For though troops serving elsewhere in the dominion
of the Crown might be dealt with under statutory Articles of War,
which could impose death for the most serious military offences,
the troops in the kingdom were under a different law. The then

existing Mutiny Act (c), by imposing a punishment for the most
serious military offences, had superseded the prerogative power of

making Articles of War in respect of those offences, though com-
mitted by troops engaged in war by reason of the rebellion, but
as the punishment under the Act was not to extend to life or

limb, it was insufficient to maintain discipline. Accordingly an Act
was passed in 1715 (of), reimposing the punishment of death for

nmtiny, desertion, and the offence now known as fraudulent enlist-

ment, in Great Britain and Ireland, and conferring on the Crown

(a) 13 & 14 Will. III. c. 2 ; 1 Ann. stat. 2, c. 20 (c. 16 in Ruffhead).
(b) If Ann. c. 13. in the Record Edition of the Statutes (c, 12 in Ruffhead).
(<;) 1 Geo. I. slat. 2, c. 3.

(i/) 1 Geo. I. stat. 2, c. 9.



Observations on Mutiny Acts and Articles of War. 13

statutory power to make " Articles for the better government of Oh. II.

His Majesty's forces, and inflicting penalties to be proceeded upon
to sentence or judgment in courts-martial to be constituted

pursuant to this Act."

27. Subsequently (a), the two powers of making Articles of War Mutiny Act

for the troops in the kingdom and for those in the other dominions c

of the Crown were combined, and in the Act of 1718(6) received

the form which was retained until 1803. The Act of 1718 conferred

on the Crown a power to make Articles of War and constitute

courts-martial with power to try offences under such articles, and
inflict penalties by judgment of the same,

" as well within the

kingdoms of Great Britain and Ireland, as in any of His Majesty's
dominions beyond the seas." The Articles of War made under
the Act of 1712 and subsequent Acts not being limited to the

time of war, applied to the troops also in time of peace.
28. At about the same time the provisions of the Mutiny Act, Extension

which enacted death or corporal punishment for mutiny, desertion, AcUrf"
15

'

and other specified offences, and which had previously been re- Colonies,

stricted to offences committed in Great Britain or Ireland, were
extended to some of those offences if committed in His Majesty's
dominions abroad, and to others wherever committed (c) ;

and the

Act and statutory power were subsequently re-enacted annually in

this form, without material alteration, until 1802 (d).

29. By these successive changes the Crown gradually acquired power
a complete statutory power for the government of the army in govern

time of peace, whether at home or in the colonies, by means of the
^tutory

Mutiny Act and the Articles of War made thereunder, co-extensive Articles in

with the prerogative power of governing troops serving in foreign Kingdom

countries in time of war by means of Articles of War made under jn time of

the prerogative ;
and as further dominions abroad were gradually peace co-

acquired, the Act and statutory Articles were from time to time
^itifp'ower

extended, so as to provide for the enforcement of discipline among to govern

the garrisons maintained in such dominions (e). The Act and
tj^Trticfes

statutory Articles were not, however, extended to foreign countries, jn foreign
as it was still assumed that the army never could be in a foreign

countries in

country except in time of war, and troops engaged in active service
'

in such countries were governed as before by the prerogative
Articles.

30. That this was so is clear from the case in 1761 of Barwis Case of

v. Keppel ( f\ in which the Court of King's Bench decided that Barwis \.

neither the Mutiny Act nor the Articles of War made thereunder KeppeL

applied to the army when engaged in war abroad. It seems

probable, however, that the Articles issued under the prerogative
which governed the army when so engaged were the same in

form as the statutory Articles which governed the army at other

times, and hence arose the question, decided in the negative in the

(a) 1 Geo. I. stat. 2, c. 34 ; 3 Geo. I. c. 2.

(6) 4 Geo. 1. e. 4.

(c) Compare 1 Geo. I. stat. 2, c. 34 ; 3 Geo. I. c. 2 : 4 Geo. I. c. 4 ; 9 Geo. I. c. 4

(d) In 1781 (21 Geo. III. c. 8) the provisions of the Act enacting punishments for
certain offences were extended to the specified offences wherever committed ; but
the power to constitute courts-martial was still restricted to the Kingdom and the
dominions of the Crown abroad.

(e) The Act and Articles were extended to the Channel Islands in 1756-7 (30
Geo. II. c. 6), and to the Isle of Man in 176(5 (6 Geo. III. c. 8) ; and in 1767 (7 Geo. III.

c. 10) special provisions were made as to the constitution of courts-martial in the

garrisons of Goree and Senegal, and detachments therefrom. Ireland was excluded
from the operation of the Act, but not of the Articles, in 1781 (21 Geo. III. c. 8), a

separate Mutiny Act for that country being passed in that year by the Irish Parlia-
ment (21 & 22 Geo. III. c. 43 (1) ) ; but it was again included after the Union.

(/) 2 Wilson's Reports, 314.
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case referred to, as to whether the Mutiny Act and statutory
Articles extended to the army when engaged in war in foreign
countries.

31. In 1803, by 43 Geo. Ill, c. 20, the great change was made of

extending the Mutiny Act and the statutory Articles of War to

the army whether within or without the dominions of the Crown.

This alteration also was made on the occasion of a peace the Peace

of Amiens and was made, as appears from the Preamble to the

Act, in order to provide for the government of the troops engaged
in the late war who had not yet been brought home, and who
could no longer be governed by prerogative Articles, tKe power of

making such Articles having been suspended on the conclusion of

peace.
32. On the resumption of hostilities, the Act and statutory

Articles might have been again restricted in their operation to

the dominions of the Crown, and the troops engaged in foreign
war might have been left to be governed as before by prerogative
Articles. This course, however, was not adopted, but the Act
and statutory Articles were applied in 1813 towards the close of

the Peninsular War to the troops without as well as to those

within the dominions of the Crown (a) ;
and the prerogative

power of making Articles of War in time of war was thus finally

superseded by a statutory power. The law as then settled has
been continued ever since, and the army, both in peace and war,
was governed by the Mutiny Act and statutory Articles until

the year 1879.

33. This brings us to the Army Discipline and Regulation Act,
1879. The inconvenience of having a military code contained partly
in an Act of Parliament and partly in Articles of War made under
and deriving validity from that Act had long been felt, and led

at length to the consolidation of the provisions of the Mutiny Act
and Articles of War in one statute.

34. Two years later the Army Discipline and Regulation Act,
1879, was repealed, and re-enacted with some amendment in the

Army Act of 1881.

Thus has been accomplished, after the lapse of more than a

century, a wish expressed by Mr. Justice Blackstone in his

Commentaries,
" That it might be thought worthy the wisdom of

" Parliament to ascertain the limits of military subjection, and
"
to enact express Articles for the government of the army

"
(6).

35. The Army Act has of itself 110 force, but requires to be

brought into operation annually by another Act of Parliament,
thus securing the constitutional principle of the control of Parlia-

ment over the discipline requisite for the government of the army, (c)
These annual Acts afford opportunities of amending the Army Act,
of which considerable use has been made.

(a) 53 Geo. III.c. 17, s. 146.

(6) Christian's Blackstone, i. p. 415.

(c) See Army Act, s. 2
; the preamble and first three sections of the annual Act

are always in the same form, except that in 1907 the date on which the Army Act I

expires in certain places abroad was altered : see iiifra, p. 257.
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CHAPTER III.

OFFENCES AND SCALE OF PUNISHMENTS.

1. Part 1 of the Army Act classifies under various heads the ciassifica-

military offences formerly contained in the Mutiny Act and ^[j^.
Articles of War. It includes all the offences for which officers offences,

or soldiers in their military capacity are punishable by a co'urt-

inartial, with the exception of those relating to taking money for

commissions (a).

2. The principle adopted in classifying the strictly military Principle

offences is that of grouping together offences of a similar character, tion?
and ranging the various groups as between themselves in a manner
intended to impress the soldier with their relative military im-

portance. For example, the Act begins with Offences in respect of
Military Service (ss. 4-6), and these are followed by the heading
Mutiny and Insubordination (ss. 7-U-), by way of showing that

gross misbehaviour in the field, mutiny, and insubordination rank
first among military offences. The above headings are followed
by

Desertion, Fraudulent enlistment, and Absence without leave

(ss. 12-15) ;

Disgraceful conduct (ss. 16-18) ;

Drunkenness (s. 19) ;

| Offences in relation to Persons in Custody (ss. 20-22) ;

Offences in relation to Properly (ss. 23, 24) ;

Offences in relation to False Documents and Statements (ss. 25-27) ;

Offences in relation to Courts-martial (ss. 28, 29) ;

Offences in relation to Billeting (s. 30) ;

Offences in relation to Impressment of Carriages (s. 31) ;

Offences in relation to Enlistment (ss. 32-34) ;

Miscellaneous Military Offences (ss. 35-40) ;

Lastly come Offences punishable by ordinary Law (s. 41) of which
the most serious are only triable by courts-martial under certain

circumstances and subject to certain restrictions
(ft).

3. For the most part the military offences are laid down by the offences

Army Act in the same, or nearly the same, language as that of the dealt with

former Mutiny Acts and Articles of War. Those which from their
"

importance or comparative frequency reqxiire a more detailed
notice than others, are dealt with in this chapter ; the rest are

explained, so far as necessary, in notes to the Act.
4. Mutiny and Insubordination. The term "

mutiny
"

implies Definition

collective insubordination, or a combination of two or more persons
of mutiny,

to resist or to induce others to resist lawful military authority.A man cannot be charged generally with mutiny, or with an act
of mutiny, but only with some one or more of the specific offences
laid down in s. 7. If he has not brought himself within the terms
of that section, his offence, however much it may tend towards

mutiny, must be dealt with as insubordination, under s. 8 or s. 9,
which afford ample powers for the purpose. Thus, where there is

(a) Army Act, s. 155.

(i) See ch. VII.



Framing
charge of

mutiny.

Definition
of sedition.

16 OFFENCES AND SCALE OF PUNISHMENTS.

Ch. III. an actual mutiny or a conspiracy to mutiny, all concerned in the

mutiny or conspiracy can be tried under s. 7 for causing or con-

spirino- to cause, or" joining in the mutiny, as the case may be.

If no mutiny or conspiracy exists, a man can only be tried under

s. 7 on a charge of endeavouring to persuade some person in His

Majesty's forces or in the navy to join in an intended mutiny, or

of failing to inform his commanding officer of an intended mutiny.
5. In framing a charge therefore under s. 7, the specific act or

acts which constitute the offence must always be alleged ;
and the

offence is so grave that a charge for it should only be brought on

very clear evidence. Cases of insubordination, even on the part of

two or more, should, unless there appears to be a combined design

on "their part to resist authority, be charged under s. 8 or s. 9.

If an insubordinate act were committed which could not be charged
under any of the sections of the Act relating to mutiny and insub-

ordination, it must be charged under s. 40 as an act to the prejudice
of good order and military discipline. Provocation by a superior,

or the existence of grievances, is no justification for mutiny or

insubordination, though such circumstances would be allowed due

weight in considering the question of punishment.
6. Sedition in s. 7 of the Act is the same offence as in the

ordinary criminal law, and consists in doing any act or publishing)

any words tending to bring into hatred or contempt, or to excite

disaffection against, the Sovereign, or the government and con-

stitution of the United Kingdom, or either House of Parliament,
or the administration of justice ;

or to excite His Majesty's subjects
to attempt to procure otherwise than by lawful means the altera-

tion of the law, or to incite any person to commit any crime in I

disturbance of the peace, or to raise discontent and disaffection
j

among His Majesty's subjects, or to promote feelings of ill-will

and hostility between different classes of such subjects. A person
is not guilty of sedition who acts in good faith, merely intending
to point out errors or defects in the government or constitution or

the administration of justice, or to promote alteration of the law

by legal means, or to point out, with a view to their removal,
matters which have a tendency to produce feelings of hatred

between different classes of His Majesty's subjects. It is not,

however, intended to imply that an officer or soldier is at liberty to

enter on any such course of action or discussion, but simply to point
out the legal meaning of the term sedition.

7. Closely connected with the offence of mutiny is the offence of

disobedience to a lawful command, which is punishable under s. 9

of the Act (a). No offences differ more in degree than offences of

this class. The disobedience may be of a trivial character, or may
be an offence of the most serious description, amounting, if two or

more persons join in it, to mutiny. Accordingly the object of this

section is to enable charges to be framed in such manner as to

discriminate between different degrees of the offence.

8. The essential ingredients of the first and graver offence under
the section are that the disobedience should show a wilful defiance

of authority, and should be disobedience of a lawful command given

personally and given in the execution of his office by a superior officer ;

in fact, it would ordinarily be such an offence as would be mutiny
if two or more persons joined in it. In order to convict a man it

must be shown (1) that a lawful command was given by a superior

Offences of

disobedi-
ence to a
lawful

command.

Definition
of graver
offence of

disobedi-
ence.

(a) for the history of this enactment, see Clode, Mil. Forces, i. p. 156.



Mutiny and Insubordination. 17

officer
; (2.) that it was given personally by such officer

; (3.) that Ch. III.

Ct was given by such officer in the execution of his office (a) ; (4.)

that the man disobeyed it, not from any misunderstanding or

slowness, but so as to show a wilful defiance of his superior officer's

-authority. For example, a man not falling in for escort duty
when ordered to do so by his non-commissioned officer, may have

failed to hear the order or may be merely slow in executing it
;

011 the other hand, the refusal may be deliberate and obstinate,
so as to show in the clearest manner an intention to defy and
resist superior authority.

9. The second and less grave offence laid down by the section Of less

consists of disobedience to any lawful command given by a superior ^,^,^1"

officer, which is not accompanied by the essential ingredients of cnce.

the graver offence. To constitute this offence it is essential that

the disobedience should be wilful and deliberate, as distinguished
from disobedience arising from forgetfulness or misapprehension,
which can only be punished under s. 40 (6). The disobedience must
fiave reference to the time at which the command is to be obeyed.
Jf the command be a lawful command, and demands a prompt and
immediate compliance, hesitation or unnecessary delay in obeying
it may constitute disobedience fully as much as a positive refusal

to obey, though mere omission or hesitation can seldom constitute

the graver offence referred to in the preceding paragraph ; but if

the command is of a prospective nature, a man, before he can be

guilty of disobedience, must have had an opportunity to obey the

command. For example, if the command is to turn out for parade
in half an hour, then, until the expiration of that time, no offence

of disobedience to a lawful command can be committee! If the

soldier on receiving the command makes a reply implying an
intention to refuse, and is put in the guard-room before the end of

.the half hour, he may be charged under s. 8 with using insub-

jordmate language ;
or under s. 40 with conduct to the prejudice

of good order and military descipline in respect of the improper

language, but not with the offence of disobedience to a lawful

command.
10. " Lawful command " means not only a command which is not W^ is *

contrary to the ordinary civil law, but one which is justified by
military law

;
in other words, a lawful military command, whether

to do or not to do, or to desist from doing, a particular act. A
superior officer has a right at any time to give a command, for the

purpose of the maintenance of good order, or the suppression of a

disturbance, or the execution of any military duty or regulation,
or for any purpose connected with the amusements and welfare
of a regiment or other generally accepted details of military life,

But a superior officer has no right to take advantage of his

military rank to give a command which does not relate to military

-duty or usages, or which has for its sole object the attainment of

some private end. Such a command, though it may not be un-

lawful, is not such a lawful command as will make disobedience

to it criminal. In any case of doubt, the military knowledge and

^experience of officers will enable them to decide on the lawfulness
-or otherwise of the command.

11. If the command were obviously illegal, the inferior would be Duty of

obedience.

3 (a) As to the meaning of "
superior officer," and

" in the execution of his omce,"
.see note to section 8 of the Army Act.

(6) Even under 6. 40, the neglect must be wilful or culpable and not merely
-arising from ordinary forgetfulness or error of judgment or inadvertence. See
taote to the section.

(M.L.) B
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justified in questioning, or even in refusing to execute it, as, for

instance, if he were ordered to fire on a peaceable and unoffending

bystander. But so long as the orders of the superior are not

obviously and decidedly in opposition to the law of the land, or

to the well-known and established customs of the army, so long
must they meet prompt, immediate, and unhesitating obedi-

ence (a).
12. Keligious scruples, however bond fide they may be, afford no

justification for neglect or refusal to obey orders. An officer cannot

(for example) plead conscientious scruples as justifying a refusal to>

go into the trenches on a Sunday, or to pay marks of respect

enjoined by superior authority to a religion different from his own,
13. Desertion, Fraudulent Enlistment, and absence 'without leave.

^ distinction is made by the Act between desertion and
fraudulent enlistment. The latter, which is constituted a separate
offence by s. 13, is dealt with hereafter.

The criterion between desertion and absence without, leave is

intention. The offence of desertion that is to say, of deserting
or attempting to desert His Majesty's service (6) implies an*

intention on the part of the offender either not to return to His-

Majesty's service at all, or to escape some particular important
service as mentioned in para. 16

;
and a soldier must not be

charged with desertion, unless it appears that some such intention

existed. Further, even assuming that he is charged with desertion,
the court that tries him should not find him guilty of desertion,
unless fully satisfied on the evidence that he has been guilty of

desertion as above defined. On the other hand, absence without?

leave may be described as such short absence, unaccompanied by
disguise, concealment, or other suspicious circumstances, as occurs
when a soldier does not return to his corps or duty at the proper
time, but on returning is able to show that he did not intend to

quit the service, or to evade the performance of some service so>

important as to render the offence desertion.

14. It is obvious that the evidence of intention to quit the
service altogether may be so strong as to be irresistible, as, for

instance, if a soldier is found in plain clothes on board a steamer

starting for America, or is found crossing a river to the enemy ;

while, on the other hand, the evidence is frequently such as to
leave it extremely doubtful what the real intention of the man was,.

Mere length of absence is, by itself, of little value as a test, for a
soldier who has been entrapped into bad company through drink, or
other causes, may be absent some time without any thought of

becoming a deserter
;
but in the case above put, of a soldier found

on board a steamer starting for America, there could be no doubt
of the intention, though he might only have been absent a few
hours.

15 ' -^or can desertion invariably be judged by distance, for a
soldier may absent himself without leave and depart to a very
considerable distance, and yet the evidence of an intention to
return may be clear

;
whereas he may scarcely quit the camp or

barrack yard, and the evidence of intention not to return (by the-

assumption of a disguise, for example, and other circumstances)
may be complete.

le. A man who absents himself in a deliberate or clandestine

manner, with the view of shirking some important service, thouglt

(<z) See s. 9 of the Army Act, and note.

(b) See s. 12 of the Army Act, and note.
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lie may intend to return when the evasion of the service is accorn- Ch. III.

plished, is liable to be convicted of desertion just as if an intention

never to return had been proved against him. Thus if a man on
the eve of the embarkation of his regiment for foreign service, or

when called out to aid the civil power, conceals himself in barracks,
the court will be quite justified in presuming an intention to escape
the important service on which he was ordered and in convicting
him of desertion.

17. A man may be a deserter though his absence was in the first Desertion

instance legal (e.g., being authorised by leave on furlough), the
furlough*.

11

criterion being the same in all cases, namely, the intention of not

returning. It is clearly shown by the King's Regulations, and by
the explanation on the furlough itself, that a soldier on furlough
is still under orders, and that, if without leave, he quits the place
to which he has permission to go, or if he disguises or conceals

himself so that orders cannot reach him, or if he goes 011 board a

ship about to sail for a distant port, he is liable to be tried and
convicted of desertion though on furlough at the time. A soldier,
for example, at Ipswich, who obtains a pass to Bristol, and during
his leave when without permission to go to Liverpool is found
there in civilian costume on board a ship about to sail for New
York, may be tried for desertion. It would be for him to show
that the absence without leave from Bristol proved against him.
was innocent, and had nothing to do with desertion.

18. If a soldier commits an act which is appireutly a prelude to, Attempt to

or an attempt at, desertion, although no actual absence can be proved,
d

as if he is caught in the act of slipping past a sentry, or climbing
I over a barrack wall in plain clothes, he may be charged with an

attempt to desert.

19. The fact that a soldier surrenders is not proof by itself that Soldier sur-

he intended to return, even though he is in uniform at the time of himse"^
8

surrender. The prosecutor may not be able to prove where the man
has been during his absence, but evidence that the military patrols
had searched carefully in the neighbourhood of the barracks without

finding him, would show that he must have gone to a distance or

concealed himself. From this and other circumstances the court

may infer that he surrendered because he could not effect his

contemplated escape.
20. A soldier charged with desertion may be found guilty of General

attempting to desert or of being absent without leave
; and, on the af^

131""3

other hand, a soldier charged with an attempt to desert may be desertiou,.

found guilty of actual desertion or of being absent without leave (a).

In any case of doubt as to whether one or the other offence has

been committed, the court should find the prisoner guilty of the

less offence. A soldier guilty of desertion forfeits all his prior

service, and is liable to serve for the term of his original enlistment,
reckoned from the date of his conviction, or of the order dispensing
with his trial (6).

21. As a general rule, a soldier quitting his corps and enlisting Fraudulent

in another should not be charged with desertion, but with fraudulent enlistment,

enlistment, for the very act of his enlisting in another corps (unless
in an exceptional case) shows that he did not intend to leave His

Majesty's service. On the other hand, if he does so for the purpose

(a) See Army Act s 56 (3), (4).

(6) Army Act, s. 79. As to court of inquiry, in case of absence without leave
for twenty-one days, see s. 72 ; and as to procedure in case oi_ confession, of

desertion or fraudulent enlistment, see s. 73.

(M.L.)
B 2
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of avoiding a particular service e.g.^ service abroad or if during
his absence he conducted himself so as to show that when he quitted
he did not intend to return to the service, but changed his mind

he is, as above pointed out, guilty of desertion, and may be tried

accordingly. But as already observed, it will suffice, except in very

special cases, to prefer a charge for fraudulent enlistment alone.

22. Stealing and Embezzlement. Ordinary thefts from civilians

are left by the Act to be dealt with by the civil courts, or they may
be tried by court-martial under s. 41 as civil offences

; but the

offence of stealing or embezzling the money or property of an
officer or soldier or of any military institution has, in accordance
with long-established practice, been made expressly punishable as

a military offence (a).

23. Stealing from a comrade is regarded as peculiarly disgraceful,

seeing that in the daily routine of barrack life, soldiers must con-

stantly leave their arms, accoutrements, or kits exposed, as well as

private property, such as money, watches, pipes, &c., trusting to the
honour of their comrades. When missing articles are private pro-

perty, and are found in the possession of another, there is a strong
presumption that they were stolen, especially if the accused absented

himself, and is discovered to have pawned or sold them. But i

must be recollected that an intention to steal is essential, and that

-the mere taking of an article without that intent is not criminal.

"So that if a soldier openly takes an article belonging to another,
and returns it, or, though he absented himself, did not secrete the

.article or make any attempt to sell or pawn it, then the pre-

sumption is against his being guilty of stealing. It will often be
desirable to obtain evidence as to any custom of borrowing which

may have prevailed in a particular room, or as between the accused
and the owner of the article or other comrades, and as to any other

circumstance tending to show whether the accused might reason-

ably have supposed that his taking the article would not be objected
to. The restoration of an article does not, of course, by itself prove
.'that the article was not stolen, but evidence of the above nature
will often go far to show whether an article was in fact stolen or

not. Again, the accused may show that he obtained the articles in

.a bond fide transaction, or that he found them apparently without

an owner, and without any name or mark on them by which the

owner could be found. The fact of lost articles being found in the

valise, or in the bed of a soldier, is not by itself proof that he
stole the articles. They might have been put there unknown to

him, perhaps intentionally by the real thief. A soldier should not
in such a case be tried for stealing unless there are other circum-

stances from which it might be inferred that the articles were in

Jiis valise or bed with his knowledge. Evidence that a soldier was
.a suspected thief, or that he had on previous occasions stolen other

articles from other comrades, is not admissible to show that he
'had anything to do with a particular theft

;
but such facts might

.be adduced as evidence that the taking of articles found in his

possession was not innocent (6). The improper possession by one
soldier of a comrade's necessaries, where there is no evidence of theft,
is a different question : it is not an offence against the comrade,

(a) Theft from a comrade will as a rule be tried by court-martial under s. 13 (4)

of tha Army Act, K.R., para. 55(5 ; but under special circumstances, such as those
in the case of Marks v. Froyley, L.R. [1898] 1 Q, B. 888, where the theft was alleged
to have been committed immediately before a volunteer corps quitted the camp
where they had been trained with regulars, may be tried by a civil court.

(b) See c'h. VI, paras. 22-24.
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but is an offence against military rules, and may, irrespectively of Ch. III.

any fraudulent intent, be punished under s. 40.

24. The offence of embezzlement under this Act is committed Embezzle-

where one entrusted with the care or distribution of public or

regimental money or property, and, being thus in lawful possession
of it, appropriates it to the use of himself or of some person con-

nected with him (a). A subordinate is frequently tempted to

commit the offence, if he finds that his transactions are not

regularly supervised, and that minor irregularities pass unnoticed.

All officers, therefore, who have to do with the supervision of

canteens or the accounts of pay sergeants or other non-com-

missioned officers, should be most careful to see that the forms

and regulations of the service are strictly and invariably observed.

Nothing can be more unjust and inexcusable than for an officer,

through indolence or carelessness in doing his own duty, to expose
a soldier to temptation which may prove his ruin.

25. Drunkenness. Drunkenness includes intoxication from the D
j

runken"

effects of opium or any similar drug as well as from liquor. Under T

the Army Act, an officer should be tried for the specific offence of

drunkenness, whether on duty or not on duty, as the case may
require, instead of being charged, as formerly, in the case of

drunkenness not on duty, with conduct unbecoming the character

of an officer and a gentleman.
26. A non-commissioned officer, no less than a commissioned

officer, may be tried by a court-martial for even a single act of

drunkenness, whether committed on duty or not on duty. The

commanding officer has, however, complete discretion whether to

send the offence for trial or not, as the obligation of dealing

summarily with a private soldier guilty of simple drunkenness

under certain circumstances, does not extend to the case of a non-

commissioned officer (6).

27. A private soldier also can be tried for any act of drunken- jurisdiction

ness, whether on duty or not on duty, by a court-martial under
*rt

s. 19
;
but the practical effect of this section is materially modified

*

by s. 46, which declares that the commanding officer shall deal drunken-

summarily with the case of a soldier charged with drunkenness, ^of
unless he has been guilty of drunkenness on not less than four soidier.

occasions in the preceding 12 months, or unless the offence was

committed on active service or on duty, or after the offender was

warned for duty, or when the offender was by reason of drunkenness
found unfit for duty. Although, therefore, under s. 19 courts-

martial have complete jurisdiction to try and punish simple

drunkenness, and this jurisdiction is not limited by s. 46, yet a com-

manding officer will be guilty of a grave breach of duty and of an

offence against the Act, if he disregards the directions in s. 46

with respect to dealing summarily with simple drunkenness of a

private soldier (c).

28. In a military point of view, the offence of being
" drunk on Drunken-

duty
"

is considered in reference to the soldier being tit or not fit g*^j r on
for duty. There cannot be any distinction such as drunk, or very duty.

drunk, when on duty. Soldiers therefore are carefully inspected
before being put on duty, so as to ascertain their fitness. If the

superior, knowing a man to be drunk, out of good nature allowed

(a) See s. 17 and note ; and as to the embezzlement generally, see ch. VII, para. 59

As to orders for restitution of stolen or embezzled property, see s. 75.

(6) Ss. 46, 183 (1). And see K.K. 499.

(c) See K.R., paras. 508-513. The directions in s. 46 do not affect the right.-of the

soldier to elect to be tried by a district court-martial, s. 4b (8).
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duty.

Drunken-
ness of

soldier not
on duty.

Ch. III. him to proceed with the duty, or, if through carelessness, he passed
a man as sober when he was not sober, then it would be desirable

as a rule to try the man for being drunk, and not for being drunk
on duty.
A soldier on the line of march is on duty from the beginning

to the end of the march, and if drunk in his billet or halting place

may, if necessary, be tried for being drunk on duty (a).
Drunken- 29. Although a soldier found to be drunk when required for any
soldier after duty for which he has been duly warned, can only be charged with

being drunkenness, and not with drunkenness on duty, yet punishment]

may be awarded as if it were drunkenness on duty. On the

other hand, in ordinary routine circumstances, a soldier unex-

pectedly called on to perform some duty, for which he has not

been warned as (for example
1

) if summoned from a canteen or

from some public sports and found to be unlit for duty, should in

practice be dealt with as for simple drunkenness.
|

30. In the offence of simple drunkenness there are practically
various grades, for the purpose of the amount of punishment ;

and
evidence should be given as to the circumstances of the drunken-

ness, and as to whether the drunken man was riotous or not, so

that punishment may be apportioned accordingly. Nothing can

justify a soldier striking or offering violence to a superior, and

great care is therefore enjoined to be taken to avoid bringing
drunken soldiers in contact with their superiors. Mere abusive
'.and violent language used by a drunken man, as the result of

-being taken into custody, should not be used as a ground for

framing a charge of using threatening or insubordinate language
to a superior officer. If a court-martial be required at all, discipline
'will generally be upheld by merely bringing the man to trial either

for drunkenness (if he is liable to be tried) or for an offence under
s. 40, treating the language as in the nature of riotous conduct

only, and to that extent aggravating the offence. Simple drunken- 1

ness is as a rule sufficiently dealt with by the imposition of a!
fine (b).

31. Drunkenness often has to be considered by courts-martial
not as an offence itself, but in relation to greater offences, which it

accompanies. It is a principle of English law that drunkenness is

no excuse for crime. But where intention is of the essence of the

offence, drunkenness may justify a court-martial in awarding a less

punishment than the offence would otherwise have deserved, or
reduce the offence to one of a less serious character. Thus if an

ordinarily steady respectful man commits himself when drunk by
the use of insubordinate language, it may be clear that he did not

really intend to be insubordinate ;
and though the offence cannot

be passed over, yet a more lenient punishment will meet the justice
of the case, than if the same man had used the same language
deliberately when sober. So, too, acts, which if done deliberately
would show a wilful defiance of authority, may, if the man were
drunk, be regarded as amounting only to the less offence of simple
disobedience. So, too, if it should appear that a man absenting
himself under circumstances which might ordinarily show an inten-
tion of not returning, was drunk, the court would be justified in

treating the absence as a mere drunken frolic, and finding the man,
though charged with desertion, guilty of absence without leave.
So again, a man so drunk as to be incapable of attending parade,

Drunken-
ness con-
sidered in

relation to
other
crimes.

(a) See K.R., para. 510.

(6) K.R. para. 497.
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should be charged with drunkenness rather than with an offence Oh.

under s. 15 (2) of the Act.

32. The remaining sections of this part of the Act relating to Conduct to

snilitary offences do not call for special notice in this Chapter, with
^Itary

6

die exception of the proviso to the section (40) dealing with conduct discipline.

to prejudice of good order and military discipline, which provides
that no charge shall be made under that section, for an offence which
is a specific offence under any other provision of the Act, and is not

a civil offence
; although the conviction of a person so charged is not

necessarily invalidated. Before, then, an offender is charged under
this section, the convening officer must satisfy himself not only that

the act, conduct, disorder, or neglect is to the prejudice of good order

-and military discipline, but also that it is not any one of the offences

-specifically punishable under the Act. If he fails to do so he will be

responsible for contravening the Act, notwithstanding that the con-

viction is not invalidated. Attempts to commit offences specified in

the Army Act are not, with one or two exceptions, specifically made

offences, and therefore can be tried under this section. But civil

offences, e.ff., frauds, should not be tried under this section.

33. An important distinction is made by the Act, in that certain Offences

offences are punishable more severely when committed on active ?.
mi" d

service (a) than at other times. Instances of this distinction will service."

be found in sections 6, 8, 9, and elsewhere. A sentinel, for example,
found asleep or drunk on his post, while on active service, would be
liable to suffer death if the character and circumstances of the

offence were sufficiently grave, while if he were not on active service

he could at the utmost be sentenced to imprisonment (b). Suppos-
ing the evidence on the trial to prove that an offence charged as

having been committed on active service was committed not on
active service, the offender may be found guilty of the latter offence

only, and be sentenced accordingly to the less punishment (c).

34. Jurisdiction is given by s. 41 to courts-martial to try offences

ordinary civil offences, from murder and treason downwards, when punishable

committed by persons subject to military law. The limitations on i^
or(

&he exercise of this jurisdiction and the other provisions of the

section are explained in Chapter vii (d) ;
which also contains for

the information of officers who may have to try such offences, a short

statement of the laws relating to them.
35. Having laid down the offences, the Act enacts (s. 44) a scale gCale of

of punishment for officers and soldiers respectively. With two punish-

oxceptions, each particular offence laid down in the Act has a
n

maximum punishment assigned to it
;
and then, by s. 44, provision

ts made enabling a court-martial to award a less punishment. If,

for example, the maximum punishment assigned to an offence is

penal servitude, either imprisonment or any one of the punishments
lower in the scale for officers and soldiers respectively can be
awarded in its place. The punishments named in the Act for

ach particular offence are maximum punishments, and a maximum
punishment is only intended to be imposed when the offence com-
mitted is the worst of its class, and is committed by an habitual

offender, or is committed under circumstances which require an

example to be made. The two exceptions from the above rule are
the offence of behaving in a scandalous manner unbecoming the
character of an officer and a gentleman, in which case the only

(a) For the definition of "active service," see s. 189 (1).

(6) Army Act, s. 6 (1) (k).

(c) Army Act, s. 56 (5).

(d) See also note to s. 41.
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Ch. III. punishment is cashiering () ;
and the civil offence of murder in,

which case death is the only punishment.
36. The scale of punishments received an important modification

in 1906, when a new punishment" detention" was introduced

into it, to rank immediately below imprisonment. The object of

the change is explained in the preamble to s. 4 of the Army
(Annual) Act, 1906, which is as follows :

" For the purpose of

preventing soldiers convicted of offences against discipline under
the Army Act, and not discharged with ignominy, from being

subjected to the stigma attaching to imprisonment, the following
amendments shall be made in the Army Act." A court-martial

ought not, therefore, to sentence to imprisonment a soldier convicted

of a purely military offence, and if the court imposes imprisonment
in contravention of this principle, the confirming officer should,

except under very special circumstances, commute the sentence to a

sentence of detention. If the sentence is imprisonment and

discharge with ignominy, the confirming officer, when commuting
to detention, must also remit the discharge with ignominy, as such
a discharge cannot accompany a sentence of detention (b).

37. The Army Act, as a substitute for the foi'merly existing

power of inflicting corporal punishment, provides (s. 44, proviso (5) )

that a court-martial may award for any offence committed by a
soldier on active service such field punishment, other than flogging,
as may be directed by rules made by a Secretary of State. The
rules made in pursuance of the above enactment must be re-

ferred to for further details on this subject, (c).

38. In conclusion must be noticed the power of His Majesty,,
under s. 69, to make Articles of War for the better government
of officers and soldiers. Such Articles may be made applicable to
officers and soldiers at home or abroad, and must be judicially
noticed by all judges, and in all courts. The penalty of death OF

penal servitude cannot be imposed by an Article of War, except
for an offence expressly made liable to such punishment by the Act
itself

;
nor can an Article of War render any offence punishable

under the Act liable to be punished in a manner which does not
accord with the provisions of the Act. The enumeration ofi

offences in the Act is so complete, that the necessity for the
exercise of the power of making Articles of War for the purpose oS

creating offences would appear unlikely to arise.

Piel.i

punish-
ment,.

Articles of

War.

(a) Army Act, s. 16.

(b) See generally K.R. para. 583.

(c) The rules are printed below, p. 598.
The term "

field punishment
"
has been substituted by the Army (Annual) Act,

1907, s. 1U, for the term "summary punishment," and that enactment also extended
the power to award such punishment to the case of any offence on active
service, the power having been previously limited to aggravated offences of
drunkenness, offences of disgraceful conduct, and offences punishable with death
or penal servitude.
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CHAPTER IV.

ARREST: INVESTIGATION BY COMMANDING OFFICER:
SUMMARY POWER OF COMMANDING OFFICER:
PROVOST-MARSHAL.

(i.) Arrest.

1. Whenever any person subject to military law is charged with Military
an offence, he may be taken into military custody, which in the custody o-j

case of an officer means arrest, and in the case of a private soldier
^harg'ed

means confinement. Non-commissioned officers are, as a rule, put with

in arrest, and not in confinement. Persons subject to military law offenc*-

as officers under s. 175 will be put in arrest
; persons subject to

military law as soldiers under s. 176 will usually be put in

confinement (a).
2. An officer is put in arrest either directly by the officer who Arrest i

orders it, or more generally through the medium of a staff officer,
officer-

i.e., by the adjutant or a field officer of the regiment when the
arrest is ordered by the commanding officer, and by an officer of
the general staff when the arrest is ordered by a superior officer,
and not through the channel of the commanding officer. The
order may be verbal or written, the latter as being more formal

being the preferable mode, except where the offence is committed in

the presence of the commanding or superior officer. On being put
in arrest, an officer is deprived of his sword.

3. Ihe arrest may be either close or open, according to the Arrest ma?
direction of the officer who ordered it. The King's Regulations

be close r

direct that an officer in close arrest shall not leave his quarters or open '

tent except to take exercise under supervision ; but an officer in

open arrest may be permitted to take exercise at stated periods
within certain limits, which are usually the precincts of the regi-
mental barracks or camp ;

he must not, however, appear out of

uniform, nor at mess, nor at any place of amusement or public
resort, such, for instance, as a billiard room, nor must he wear sash,
sword, belts, or spurs (6). An officer placed under arrest should
alwa\s be infoimed in writing of the nature of the arrest, which
will be governed by the circumstances of the case ; and any change
in the nature of the arrest should be notified in writing to
him. An officer may, if the circumstances of the case require
it, be placed in the charge of a guard, piquet, patrol, or sentry,
or, if on active service abroad, in the custody of a provost-
marshal (c). An officer under arrest may be ordered or permitted
to attend as witness before a court-martial, or before a civil court.

4. As a rule, a commanding officer will not place an officer under Arrest
arrest without investigation of the complaint or the circumstances usuaify pre-

tending to criminate him
; though cases may occur in which it ^yef

would be necessary to do so. It is the duty of the commanding tion.

officer to report each case of arrest without unnecessary delay to

| the proper superior military authority (d).

(a) Army Act. a. 45 (1), (2). K.E., paras. 46S-473.
(b) K.h., paras. 466, 467.
(c) K.E., para. 465.

(d) K.R., para. 469. See for summarv of the provisions of the Act and rules for
preventing unnecessary detention in arrest, 3. 45 of the Act, and note.
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5. It is expressly laid down by s. 45 (3) of the Army Act, that

a junior officer may order the arrest of a senior (even of a different

corps or branch of the service), if engaged in any quarrel, fray, or

disorder; and in the case of any glaring impropriety, such as

drunkenness on parade, it may become the duty of a junior to

take the same extreme measure.

6. This was clearly shown by the order on a court-martial tor

the trial of Brevet Lieut. -Col. H. at Plymouth, in 1819. Lieut.-Col.

H. appeared at a regimental parade in a state of intoxication, and

was put under arrest by Captain E., one of his junior officers. He
was tried

" for being drunk on duty when under arms inspecting the
"
guards and piquet of the Regiment of Foot," and sentenced

to
&
be cashiered ;

the court observing that the occurrence of a com-

manding officer being put under arrest while in the actual command
of a regimental parade was unprecedented in their experience ;

and

that the circumstances detailed in evidence were not of that im-

perious urgency as to have called for the immediate adoption of

so very strong a measure. The Prince Regent, however, in con-

firming the finding and sentence, took occasion to signify that he

could not allow the observations of the court to go forth to the

army without explaining
" that the court are in error when they

"
suppose that circumstances may not occur even upon a parade to

"
justify a junior officer in taking upon himself the strong respon-

"
sibility of placing his commander in arrest

;
such a measure must

"rest alone upon the responsibility of the officer who adopts it,

" and there are cases wherein the discipline and welfare of the
" service require that it should be assumed. In the present
" instance the sentence of the court appears to afford a full justifi-
" cation of Captain E.'s conduct in the placing of Lieut.-Col. H. in

"arrest, though it would have been more regular if that officer

"had continued to rest upon his own responsibility, without
"
calling a meeting of his brother officers to support it by their

"
opinions."
7. The King's Regulations point out that an officer put under

arrest has no right to demand a court-martial, nor, after he has

been released by proper authority, to persist in considering himself

under arrest, or to refuse to return to his duty. If he conceives,

himself wronged by arrest, his remedy is a complaint in manner*

prescribed by the Army Act (a).

8. The release of an officer under arrest may be ordered by the

officer who imposed the arrest, or the superior to whom it may
have been reported ; but, as a rule, the release is not to be

ordered without the sanction of the highest authority to whom
the case may have been referred (6).

9. Peers and Members of the House of Commons are not

privileged from arrest ; but the fact and cause of the arrest should

always be communicated to the Lord Chancellor, or to the Speaker,
as the case may be.

10. The rules which govern the close and open arrest of officers

apply also to non-commissioned officers. A non-commissioned
officer charged with a serious offence will, as a rule, be placed
under arrest forthwith

;
but in case of doubt as to the com-

mission of the offence, the arrest may be delayed ;
and if the

offence is not serious, it may be disposed of without previous
arrest (c).

(a) K.R., para. 470, Army Act, s. 42 ; see also K.R. para. 127.

(l>) K.R., para. 468.

(c) See rara. 3 above. K.R.. r>ara. 471.
(b) K.R., para. 468.'

(c) See para. 3 above. K.R., para. 471.
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11. Private soldiers taken into military custody (not under Ch. IV.

sentence) are confined in charge of a guard, piquet, patrol, or
Con
~

_

! sentry, or of a provost-marshal, or are placed in open arrest (a) ; ment of

but this does not apply to minor offences, such as absence from
P[?^

tattoo and other roll-calls, overstaying a pass, and other slight
s

I irregularities in quarters, which are to be disposed of by the

company, &c., commander, or commanding officer, without the

offender being previously lodged in the guard-room. In permanent
barracks soldiers confined under charge of a guard will usually be

| detained in the guard detention room (b). They are never to be

kept in irons, except when it is necessary for safe custody, or to

prevent violence. A soldier against whom a charge for a minor

I offence is pending, is not treattd as in arrest, and attends all parades,

though he will not be detailed for duty. Where troops are in billets

or on the line of march, or accommodation for the confinement of

soldiers is otherwise not available, a soldier in military custody

(not under sentence), may be committed by order of his commanding
officer, for a period not exceeding seven days, to any civil prison or

I lock-up (c).
An offender, while in close arrest, is not required

to perform any military duty further than may be necessary
to relieve him from the care of any cash, stores, &c., for which
he is responsible ;

nor is he permitted to bear arms, except by order

of his commanding officer in case of emergency or on the line of

march
;
and if by error he is ordered to perform any duty, his

offence is not thereby condoned (d). On board ship he should, if

not in close confinement, take his regular turn of watch, although
he should not be placed on guard (e).

A man may be confined while awaiting trial by court-martial

or the promulgation of the finding and sentence of the court-martial

I which tried him, and may be so confined in a branch detention

I barrack ( / ). A man when confined can only be released by a com-

petent authority e.g.,
if confined in a regimental guard-room he

can only be released by the authority of the commanding officer

of the regiment, and if in a garrison guard-room by the authority
of the officer commanding the garrison.

12. The offence of breaking or attempting to break arrest or Breaking

confinement renders an officer liable to be cashiered, and a soldier arrest,

iiable to imprisonment^). An offender confined to quarters, and

quitting them for any purpose whatever, however short the time

of his absence, is strictly speaking guilty of breaking his arrest.

The gravity of the offence will depend mainly on whether the

circumstances do or do not disclose deliberation, and intentional

defiance of authority.
13. The offences of releasing without proper authority a person improper

in custody, and of suffering a person in custody to escape, are

punishable in some cases more severely ; an offender who acts wilfully

being liable to penal servitude (K). It will be remembered that here,
as elsewhere, the punishments specified are maximum punishments.

14. An officer or non-commissioned officer commanding a guard, Receiving

or a provost-marshal, cannot refuse to receive or keep any person
a '

I

persons
into cus-

(rc) K.R. para. 473. tody.
(6) K.R. paras. 473-476. As to soldiers in a state of drunkenness, see para. 478.

(c) K.R. para. 476. For form of order, see Form Q in App. Ill to Rules of

Procedure. As to the duties of N.C. officers in relation to the confinement of

private soldiers, see para. 477.

(d) K R, para. 482.

() K.R. para. 1612.

|
(/) K.R. para. 648, and sec Form R in App. Ill to Rules.

(g) Army Act, s. 22. As to escape, see note to that section.

(A) Army Act, s. 20.
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Ch. IV. committed to his custody by an officer or non-commissioned officer j

but the committing officer or non-commissioned officer must, afe

the time of committal, or within 24 hours after, deliver a written

account, signed by himself, of the offence with which the person
committed is charged (a).

Account of 15. This " account
" should be a concise summary of the evidence

offence. oll which the accused was committed into custody, and should
|

contain, without any unnecessary detail, all the material points of

the offence. If the account states that the accused was drunk, or

absented himself, and a witness subsequently adds before an

investigating officer that the accused struck a non-commissioned

officer, or used threatening language, the presumption is that the.

conduct of the accused had not at the time been thought sufficiently-

serious to amount to an offence, and to be entered in the account.

As a rule, then, the investigating officer would treat the fresh

evidence merely as showing the nature and degree of the offence

originally deposed to
;
but in some cases he may consider it advis-

able to make this new evidence the substance of a specific charge.
Omission to 16. The omission of the committing officer to deliver the "

charge
"

|

account. (as the " account
"

is generally termed) will not justify the com-

mander of the guard or provost-marshal in rejecting, much less in

releasing, the accused. His proper course, in the event of such

omission, is to take steps for procuring the "charge," or to reports
to the officer to whom his guard report is furnished that no
"
charge

" has been delivered. If the "
charge

" or evidence sufficient!

to justify the retention in custody of the accused is not forthcoming
within 48 hours after committal, the latter officer will order the

release of the accused (6).

Duty of 17. It is the duty of the commander of the guard (immediately
commander On the relief of the guard) to report in writing to the officer to

rlifrlrtnl whom he is ordered to report, the name and offence of the accused,
* rt"1 11 1 1 \

and offence and the name and rank of the committing officer
;
and he should

of accused.
inciu(je jn his report the " account " above mentioned, or, if it has

not been delivered, should state the fact. If he fails to make this

report within 24 hours after the accused was committed, or where
he is relieved from his guard within that period, then immediately
on being so relieved, he himself commits an offence. The report

will, as a rule, be made to his commanding officer (c).

(ii) Investigation by Commanding Officer.

Investiga- is. The object of the above report is to enable the commanding
command- officer of the accused, without delay, to institute an investigation of

ing officer, the case. There is some difference in the procedure in the case of

an officer and in that of a soldier.

In case of 19. The case of an officer may be referred to a court of inquiry,
officer. an(j nee(j no^ unless the officer requires it, be formally investi-

gated before his commanding officer (d) ;
but the commanding

officer, in the case of an officer as well as of a soldier, is made

by s. 46 of the Army Act responsible for dismissing the charge, if

it ought not to be proceeded with ; and, if it ought to be proceeded
with, for taking the proper steps to bring the offender before a
court-martial.

(a) Army Act, s. 45 (4).

(6) K.K. para. 463.

(c) Army Act, s. 21 (3), and K.R., paras. 463, 464. Bee for summary of the pro-
visions of the Act, and rules for preventing unnecessary prolongation of confinement.
8. 45 of the Act, and note.

(d) Kule 8 and note.
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20. A case of a non-commissioned officer or soldier will, in the first Ch. IV.

-instance, be investigated by the company, &c., commander. Where
I the accused is a private, this officer, if he decides that the case is a Jo^"*

ot

'minor offence or a case of drunkenness, or of absence without leave,
with which he can deal under the powers possessed by, or delegated

to, him under the King's Regulations (a), will either dispose of the

ease himself or leave it to his commanding officer to deal with. The
case of a non-commissioned officer must always be left to be dealt with

I by the commanding officer, except that the company, &c., commander

Ihas
power to admonish (but not reprimand) a non-commissioned

officer not above the rank of corporal (b). A case left to be dealt with

by a commanding officer must be investigated by the commanding
officer himself. He can dismiss the charge, or remand the case

for trial by court-martial ;
can apply to superior military authority ;

or, in the case of a private soldier, can award punishment summarily,
subject to the right of the soldier, in any case where the award
or finding involves forfeiture of pay, and in any other case where
the commanding officer proposes to deal with the offence otherwise
than by awarding a minor punishment, to elect to be tried by a
district court-martial, and subject to the limitations imposed on the
discretion of commanding officers by the King's Regulations (<?).

A
warrant officer, or a person subject to military law as a soldier, but
not belonging to His Majesty's forces, cannot be summarily punished,
and a non-commissioned officer, though not legally exempt, is not
allowed by the King's Regulations to be summarily punished (d.)

21. This duty of investigation by the commanding officer requires Duty of

deliberation, and the exercise of temper and judgment, in the ^,ft
e

jng
0n"

interest alike of discipline and of justice to the accused. The investiga-

Investigation usually takes place in the morning, and must be con- tion -

ducted in the presence of the accused (e) ; but, in the case of

drunkenness, an offender should never be brought up till he is

perfectly sober (/).
22. After the nature of the offence charged has been made Examina-

known to the accused, the witnesses present on the spot who depose
tion of

I to the facts for which he has been confined are examined. In every
*

case where the commanding officer has power to deal with the case

'summarily, the accused has a right to demand that the witnesses

against him be sworn
;
and he will also have full liberty of cross-

examination (g).
23. The commanding officer, after hearing what is urged against Decision of

the accused, will, if he is of opinion that no military offence at all,
eommand-

or no offence requiring notice, has been made out, at once dismiss
"'g

the charge (h). Otherwise, he must ask the accused what he has
to say in his defence, and whether he has any witnesses to call, and
will give him full opportunity both of making a statement and of

supporting it by evidence, including the evidence of the accused
himself and that of his wife(i'). The commanding officer will then
consider whether to dismiss the case or to deal summarily with
the case himself, or to adjourn the case for the purpose of having

(a) K.R., paras. 484 and 501.

(6) K.R.. paras. 484 and 499.

(c) Army Act, s. 46. Rules 4, 7. K.R., paras. 483-491 ; below pira. 23.

(a!) Army Act, s. 182 (1); 184 (2). K.R., para. 499: and as to summary punish-
ments, see below, para. 31, c.

(e) R-.,le3(A).
f (/) See K.R., para. 478, which suggests the lapse of 24 hours before he is

tbrought up.
<#) Army Act, s. 43 (6) and nots ; Rule 3 (A), (B) anl note ; 5.1'. also as to the

evidence of the accused himself and of his wife.

(h) Rule 4 (A).

<t) Rule 3 (A) and not*.
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IV '
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martia
C
i

Urt~

Adjourn-
ment for

taking a

Mode of

taking
summary.

the evidence reduced to writing, with a view to having the case

tried by court-martial (a). First and less serious offences of the

class which he has authority under the King's Regulations to

dispose of summarily, without reference to superior authority

should, as a rule, be so dealt with, subject to the soldier's right

to elect before the award to be tried by a district court-rnartiaL

If the offence does not belong to the above class, and the com-

manding officer desires to dispose of it summarily, he must refer

to superior authority by letter stating briefly the circumstances,

and accompanied by the conduct sheets of the accused. A I

charge for any offence, of whatever class, may, if the commanding
officer thinks fit, be referred to superior authority, with an applica-

tion for a district court-martial ('>).

24- During the investigation, the officer conducting it must be

careful not to let fall, before he disposes of the case, any expression
of opinion as to the guilt of the accused, or one which might prejudice
him at a subsequent trial (c). It frequently happens that officers?

who have been present at the investigation are detailed as members
of the court convened in consequence of it

; therefore, nothing
should be said or done which might, though unconsciously, bias

their judgment beforehand.

25 - ^ tQe commanding officer proposes to deal with the case

summarily, otherwise than by awarding a minor punishment, he
must ask "the soldier whether he desires to be dealt with summarily,
or to be tried by a district court martial

;
and the soldier may, if

he chooses, thereupon elect to be tried by a district court-martial.

Save as aforesaid, a soldier has no right to claim a court-martial,

except that, where the commanding officer has omitted to put the!

proper question to him, the soldier has a subsequent opportunity,!
as provided by Eule 7, of making the claim (d).

26< Where a commanding officer adjourns the case for the

purpose of having the evidence reduced to writing, the evidence-

given by any witnesses before him must be taken down in writing
in the presence of the accused (e) ;

the accused must be allowed

to cross-examine within reasonable limits, especially if there

is any variance between the evidence as taken down and that

given on the prior investigation. Any statement made by the

accused, which is material to his defence, will also be added in

writing (/), but the accused must be warned that this will be

done.

27. The evidence and statement, if any (called the summary of

evidence), must be taken down in the presence of the commanding
officer himself

}
or of some officer deputed by him (g). Great care

is necessary in the performance of this duty ;
the exact words used

by the witness or accused should as nearly as possible be taken

down, and the summary should be free from any expression of

opinion or conjectures, and from matter not bearing on the case.

The difference not infrequently observable between the statements

recorded in the summary of evidence and the evidence given before

a court-martial may often be traced rather to the hasty or carele*.-

(a) Eule 4 (B).

(b) Eule 4 ; K.E. paras. 487-489.

(c) K.E., para 483.

(rf) Army Act, s. 46 (8) ; Eule 7.

(K) The accused and his wife, even if they have given evidence before the com-

manding officer, cannot be compelled to repeat their evidence unless the accused
makes an application to that effect. See note to Rule 4 (C) (E).

(/) Rule 4 (E).

(y) Eule 4 (C).
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preparation of the summary, than to any prevarication or desire lh - IV*

to mislead on the part of the witnesses.

28. When the summary of evidence has been taken, the Remand of

commanding officer must consider it and determine whether or ^Thy
f

not to remand the accused for trial by court-martial. It may be court-"

that on reading the evidence the commanding officer will come to martial,

the conclusion that the case is one which ought to be disposed of

summarily lu such a case, unless the accused has himself elected

to be tried by district court-martial, the commanding officer will

either rehear the case and dispose of ft summarily, or, if he is

not competent to do so without leave from superior military

authority, refer the case to the proper authority. In any other

case the* commanding officer will remand the accused for trial by
. court-martial (a). If a court-martial is ordered or applied for, the

I accused can be kept in arrest or confinement until the charge is

disposed of. It is the duty' of the commanding officer on reading
the summary of evidence to note whether or not the evidence

taken down in the summary corresponds with the evidence given
at the inquiry before him.

29. The summary of evidence, like the depositions before justices, Use of

may be used for certain limited purposes at the trial, and also ^
n^^cet

for the purpose of giving to the accused notice of the charge he
will have to meet, and to the convening officer and president of the

court notice of the case to be tried. Either the summary itself or

a true copy must be laid before the court-martial before whom the

I

aceused is 'tried ;
and a copy must be given gratis to the accused at

the time he is warned for trial (6).

30. An application for a court-martial should usually be disposed Convening

of at once
;
but if the convening officer detects matter showing

c'

culpable neglect or improper conduct on the part of the superiors
of the accused, he may delay assembling a court for the purpose of

making inquiry. In most instances, the offences referred to him

by the commanding officer in pursuance of the King's Regulations (c)

may well be disposed of by an inferior court, unless circumstances

render it necessary in the interests of discipline to deal with them
more severely. The officer who convenes a court-martial is respon-
sible for the correctness of the charges (d), and will, if necessary,
revise them after considering the evidence as shown in the summary.
The charge sheet containing the charges as approved by the officer

convening the court-martial will be sent to the president, as well

as the summary of evidence, or a true copy thereof, and will be
laid by him be'fore the court martial (e). The prosecutor should

have a copy of the charge sheet and summary, or at least should

have access to them ( /).

(iii.) Summary power of Commanding Officer.

31. The power of the commanding officer to punish summarily a Power of

soldier is twofold : first, the power under the Army Act to award ^"aT'

I

detention, deduction from ordinary pay, and in the case of to deal

drunkenness a fine not exceeding 10s., and, in case of offences com- ^^
mitted on active service, field punishment, and forfeiture of pay, sioned

officer or

(a) Rule 5 (A).

(6) Rules 5 (C) and 14 (B). As to use of summary, see note to Rule 8.

(c) K.R.. rara. 487.

(d) Rule 17 (A).

(e) Rule 17
(E).

(/; As to giving notice of the charges to the accused, see below ch. V, para. 32.
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Drunken-
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Forfeiture

(,

of pay.

Ch. IT. for not more than 28 days (a) ; and, secondly, the power under I

the King's Regulations to award the minor punishments of

confinement to barracks, or extra guards or piquets, subject and

according to the provisions of para. 460, to which reference musti
be made. The detention must not exceed fourteen days, except |

in the case of absence without leave exceeding seven days, in

which case it may extend to the number of days of absence, not

exceeding twenty-one (b). Under the terms of the Army Act

(s. 46 (2) (d)) a non-commissioned officer cannot be awarded field

punishment or forfeiture of pay by his commanding officer, and
under the King's Regulations a non-commissioned officer is not to be

subjected to summary or minor punishments by his commanding
officer, but he may be reprimanded or ordered to revert from an

acting or lance rank to his permanent grade (c), or may be removed
from an appointment to his permanent grade, but this power of

removal, if the non-commissioned officer's permanent rank is higher
than that of corporal, is not to be exercised without reference to

superior authority (d).

32. Drunkenness and absence without leave are the two offences
which require to be most frequently dealt with by the commanding
officer

; indeed, the case of drunkenness of a soldier (not being an
offence of drunkenness committed under the special circumstances
mentioned in subs. (3) of s. 46 of the Army Act : see ch. iii, para 27)
must be so dealt with, unless the soldier has elected to be tried by
a district court-martial (e). This obligation does not apply to a
non-commissioned officer charged with drunkenness ( /).

33. In the case of absence without leave, the commanding officer

may, as already observed, award detention not exceeding |

twenty-one days ; but in determining his award he is to have

regard to the number of days of absence, and though he may
give 168 hours' detention for absence during any period not*

exceeding seven days, yet it must always be remembered that for!
absence exceeding seven days the term awarded cannot exceed the
number of days of absence. For example, suppose Private A.B.
has been absent without leave, and the commanding officer thinks
it expedient to award detention, then the detention may be, if I

the man has been absent three days, for any number of hours

up to 168 ;
if he has been absent eight daj

r

s, for any number of
hours up to 168, or for eight days ;

if he has been absent eighteen
days, for any number of hours up to 168, or any number of days
from eight to eighteen (g).

34. Under s. 138 of the Army Act and the Royal (Pay) Warrant,
pay is forfeited, as a matter of course, for everv day of absence
either on desertion, or without leave

;
also for every day of imprison-

ment, detention, or field punishment, under sentence, or in cus-

tody under any charge resulting in conviction by a court-martial
or civil court, or under a charge of absence without leave, resulting
in an award of detention, or neld punishment, by his cummending
officer

;
also for every day in hospital on account of sickness, certi-

fied to have been caused by an offence committed by him. In the

(a) Army Act, ss. 46, 138 ; K.R., para. 493.

(b) Army Act, s. 46 (2) (a), (4), (5) ; Rule 6, and see note.
(c) K.R., para. 499.

(d) K.K., para. 302.

(e) Army Act, s. 4fi (3) ; K..E., paras. 508-513.

(/) Army Act, s. 183 (1).

(g) In dealing summarily with cases of absence, the commanding officer must
take into consideration all the circumstances. K.R., para. S02. As to notifying in
Hegimental Orders the names of men absent without leave, see para. 503.
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case, therefore, of absence without leave, as the pay is forfeited as Ch. IV.

a matter of course, the officer dealing with the case should make
no award, but only inform the soldier of the number of days'

pay forfeited (a) ;
such a forfeiture can only be remitted under

any provisions to that effect which may be contained in the

Royal Warrant, or (so far as the Royal Warrant does not provide
to the contrary) by the Secretary of State (6).

The commanding officer may, where a soldier is not tried by
court-martial, order stoppage of his pay to make compensation for

any expenses caused by him, or for any loss of or damage or destruc-
'

tion done by him to any arms, equipment, military necessaries, and
so forth, or by his injuring any buildings or property (e) ;

and may
likewise order the stoppage of the amount of any fine awarded by
himself (d).

35. There is no appeal from the award of the commanding officer, Right of

'but, as has been already mentioned, the soldier may, in certain Demand
cases, instead of submitting to the jurisdiction of his commanding district

officer, claim to be tried by a district court-martial (e).
court-
martial.

36. When once an offender has been punished by his command- No trial

ing officer he cannot be tried by a court-martial for the same fsiin\eiit")y
-offence

;
and similarly he cannot be punished by his commanding command-

officer or subjected by him to any stoppage of pay for any offence of ins officer,

which he has been acquitted or convicted by a court-martial or

by a competent civil court (/). When a commanding officer has once
awarded punishment for an offence, he cannot afterwards increase

it (<7). It is considered that a commanding officer's award is com-

plete when the man has left his presence.
37. A commanding officer will delegate to company, &c., com- Delegation

manders the power of awarding minor punishments not exceeding
of
m 1".f

r

d
1 'y

seven days' confinement to barracks for any offences which he jng officer,

himself may deal with (/?).

38. The commanding officer of a detachment has, unless restricted Command-

by superior authority, the same power of awarding summary punish- "f^
ment as the commanding officer of a corps (i). ment.

(iv) Provost-Marshal.

d 39. In case of offences committed abroad, whether on active provost.
(service or not, arrests will often be made by the provost-marshal marshal,

or his assistants, who may be appointed by a general officer com-

manding a body of forces abroad. A provost-marshal cannot, as
was formerly the case, inflict any punishment of his own
authority (k}. He can only arrest and detain for trial persons

(a) K.R., para. 495.

(ti) Army Act, ss. 138, 139; Pay Warrant, art. 902. Absence as a prisoner of
war no longer involves forfeiture of pay, unless a court of enquiry (K. R. 675) subse-

quently find that the soldier was taken prisoner through his own fault or mis-
conduct ; and even so, the forfeiture only attaches to any balance of pay unissued :

(Pay Warrant, art. 954).

(c) Army Act, s. 138 (4).

(d) Army Act, s. 138 (7).

(e) Army Act, s. 46 (8) ; above, para. 20.

(/) Army Act, s. 46 (7).

[J (g) Rule 6 (B). As to the power of the Army Councilor officer not below the rank of

brigadier-general to cancel an award, or reduce the punishment, see K.R., para. 507.

(A) K.R., para. 484, 501.

(i) K.R., paras. 456, 457, and see para. 458.

(k) The provost-marshal was, until 1829, appointed by the general, and exercised
his powers without any statutory authority, and the appointment could only be
justified legally as being made under the Sovereign's prerogative to govern the
army in time of war in places out of his dominions. There must have been con-
siderable doubt as to the existence of the power, and consequently as to the legality
-of the provost-marshal's acts, and a correspondence took place between the Duke of
"Wellington and the Government on the subject during the Peninsular War. (See

(M.L.) C
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Ch. IV. subject to military law committing offences, and carry into execu-

tion punishments to be inflicted in pursuance of a court-martial.

A provost-marshal and his assistants have also as respects a soldier

in his or their custody uiuh T.uviu^ h'eld punishment, the same!

powers as the governor of a military prison (a).

(v.) Discipline on Board II.Af.'s Ships.

Discipline 40. The discipline of troops embarked as passengers on board

H
l

M ;

s

rd
any f -^s ^a

J
est

.
v 8 ships is regulated by an Order in Council of

ships'.

3

February, 1882 (/;).

Clode, Mil. Forces, ii. p. 662.) In 1829 the Article of War respecting the provost-
marshal was inserted, and gave legal recognition and if it was within the powers-
of the Articles legal sanction to the appointment and powers of the provosi,-

marslial. (Sec Clode, Military and Martial Law, pp. 181-3.) The above powers were
curtailed in 1879 by the Act of that year. For appointment ami duties, see K.K.,

para. 59ft

(a) Army Act, s. "J, as amended by the Army (Annual) Act, 190", s. 10. As tof
garrison and regimental provost-serjeants, see K.K. 6lil, t5''4.

'

(b) Sec the Order in Council printed below, p. 005.
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CHAPTER V.

COURTS-MARTIAL.

i. Constitution and Jurisdiction.

1. Tho di.'-i.-riptions of court-martial before which a person charged T
hre<

r

with an olTence too serious to be disposed of summarily by the ofeoV/r't-

"'

cc >nun Hiding officer can ordinarily be brought, are three (a) martial.

(I.) The regimental court-martial
;

(2.) The district court-martial ; and

(3.) The general court-martial.

None of these tribunals has power to try any person unless he
is subject to military law as provided by the Army Act (6). But
each of them has under the Army Act complete jurisdiction to

try any military offence whatever committed by a person so subject
to military law

;
the difference between their powers consisting,,

in the extent of punishment which each tribunal can award, and
in the incapacity of the inferior tribunals to try officers and

persons in the position of officers.

2. Thus, a regimental court-martial cannot award a heavier Powers of

jpimisliment than forty-two days' detention, and cannot discharge pg^
euAal

a soldier with ignominy ;
nor can it try an officer or a warrant

officer, or a person subject to military law, but not belonging to His

Majesty's forces (c).

3. A district court-martial cannot award any punishment higher Of district

than two years' imprisonment ;
and cannot sentence a warrant

court"

officer to any punishment except forfeitures, &c., and either in

addition to or instead of forfeitures, &o., dismissal, or such
'

reduction as is mentioned in s. 182 of the Army Act, and cannot.

try an officer
(c/).

4. A general court-martial alone can award the punishments of Of general

penal servitude and death, and can try an officer.

5. A person who since the time at which an offence is alleged to Jurisdiction

have been committed by him has ceased to be subject to military
"
certain

law, may nevertheless be tried and punished by a court-martial for offenders.

his offence
;
but except in the case of mutiny, desertion, or fraudu-

lent enlistment, he can only be tried within three months after he
ceased to be subject to military law (e) ;

but militia and reserve-
men can in the case of certain offences be tried within two months;
after their apprehension (/). A court-martial has no jurisdiction
to try a person for any offence of which he has been already-
acquitted or convicted by a court-martial or by a competent civil

court
(ff) ; but this does not apply where there has been no regular

(a) As to field general court-martial, see below, paras. 24-26.

(6) Army Act. ss. 175, 176 ; see also Introductory Observations to Part V of the
Army Act.

(c) Army Act, s. 47 (5); s. 183 (1); s. 184 (1). A non-commissioned officer above
the rank of corporal is not ordinarily to be tried by a regimental court. K.K.,
para. 4ri8.

(d) Army Act, s, 48 (6).

. () Army Act, s. 158 (1).

. (/) Reserve Forces Act, 1882, s. 26; Militia Act, 133?, s. 43.

(/) Army Act, ss. 157, 162 (6), and note.

(M.L.) c 2
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Ch. V.

Further
observa-
tions on
jurisdic-
tion.

Oomposi-j
tion of

courts.

tegal
minimum.

Composi-
tion of

regimental
court.

Of district
court.

trial resulting in an acquittal or conviction or in the case of a

conviction by a court-martial which has not been duly confirmed (a).

But although as a general principle non-confirmation of a conviction

by a court-martial enables a man to be tried again, it is obvious that

this course should only be exceptionally adopted, as, e.g., if the plea
of a soldier charged with desertion is, that he was guilty, but

intended to return, and this plea has been recorded as guilty,

although amounting to a plea of not guilty. The cases where such

a course is more particularly applicable are mentioned in the

Act (see ss. 53, 54 (6), 157), and the Rules (see 56 (B) 57, 66

(B), 100).
6. An offence, other than mutiny, desertion, or fraudulent enlist-

ment, cannot be tried by court-martial if three years have elapsed
since the date of its commission (6), but a partial exception from
this is made, as stated in para. 5, for militia and reserve men. An
offence, wherever committed, may be tried and punished at any
place (either within or without His Majesty's dominions) which is

within the jurisdiction of an officer authorised to convene general

courts-martial, and in which the alleged offender may for the time

3being be, and the trial will take place as if the offender were under
the command of such officer (c). Offences committed on board ship
can be tried on board before reaching the port of disembarkation,
as if committed on land at the place where the offender embarked,
but no court-martial is ever held on board one of His Majesty's

ships, except a regimental court-martial for trying a non-com-
missioned officer (d).

7. Closely connected with the difference between courts- martial

as regards their power of punishment is the difference as regards
their composition, in that the inferior courts-martial consist of

fewer members, and may be composed of officers of lower rank.

8. Thus the legal minimum number of members on a regimental
court-martial, and on a district court-martial, is three ;

while on a

general court-martial in the United Kingdom, India, Malta, and
Gibraltar it is nine, and elsewhere five (?).

9. The members of a regimental court' are not required to be (/ ),

but will as a rule all be, officers of the unit to which the accused!

belongs, or attached to it, except where detachments of several!

corps are serving together 011 the march, for example, or on board

ship. Every member of a regimental court must have held a com-
mission for a year (g).

10. A district court-martial must consist, so far as seems practic-

able, of officers of different corps, and can only be composed
exclusively of officers of the same regiment of cavalry or battalion

<) Rule 66 (B) ; Army Act, ss. 53 (4), 54 (6).

(6) Army Act, s. 161. When a soldier has served in a corps for three years in an

.exemplary manner, he cannot be tried for fraudulent enlistment or for desertion
, (other than desertion on active service) committed before the commencement of

such three years (s. 161). If a soldier has served for three years without an entry in
the regimental conduct sheet, he is to be considered as having earned exemption
-under the above enactment; K.E., para. 4>9.

(c) Army Act, ss. 159, 160.

(d) Army Act, s. 188; Naval Discipline Act, s. 88. As to discipline of troops on
>board H.M.'s ships, see Order in Council below, p. 596, para. 7.

(e) See Army Act, ss. 47, 48, Rule 18, and note ; and as to the number to be
detailed in ordinary cases, and waiting members, K.R., para. 576. For doubtful or

complicated cases, a district court should usually consist of five members, ib. Where
the minimum number is detailed for a court-martial not more than one member
ehould be a subaltern, ib.

(/) Army Act, s, 50 (1).

(y) Army Act, s. 47 (2) (see note), Rule 19 (C).
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of infantry, if other officers are n0t available (a). Every member Ch. V.
of a district court must have held a commission for two years (6).

11. A general court-martial must also consist, so far as seems Of general

practicable, of officers of different corps, and can only be composed
courb-

exclusively of officers of the same regiment or battalion if other

officers are not available (a). Every member of a general court-

martial must have held a commission for three years, and if the

court is to try a field officer, must not be under the rank of captain.
The Army Act further provides that no less than five members
must be of a rank not below that of captain ; and Rule 21 requires
the members of a court-martial for the trial of an officer to be of

equal, if not superior, rank to that officer, unless officers of such
rank are not available. For the trial of a commanding officer of a

unit, as many members as possible must hold, or have held,
commands equivalent to that held by the accused (c).

12. In the case of the trial of an offender belonging to the Trial of

auxiliary forces, one member of the court is, if practicable, to members'.o!

belong to those forces, and to the same branch as that to which the forces,

accused belongs (d}.
13. In all cases the members of a court must be themselves General'

subject to military law, and must not be personally interested in Provision9

any manner in the case to be tried by them. Nor can an officer

sit on a court-martial if he is the convening officer, or the prose-

cutor, or a witness for the prosecution, or if he investigated the

(charges

(this will include the company, &c., commander who made
the preliminary investigation and the officer who takes the sum-

mary of evidence), or was member of a court of inquiry respecting
the matters on which the charges are founded, or if he is the

commanding officer of the accused, or of his corps or battalion (e).

14. The president of a court-martial must always be appointed President,-

by the convening officer ( /").
The other officers may be either ap-

pointed or detailed by the convening officer, and if detailed may be

appointed by the proper officer according to the custom of the
service. The president of a court-martial should be not below the

rank, in the case of a regimental court, of captain ;
and in the case

of a district or general court, of a field officer
;
but may in ex-

ceptional circumstances be of a lower rank(</). In the case of a

general court-martial, if a general officer or colonel is available, an
officer of inferior rank is not to be appointed (/*). Honorary rank
does not entitle an officer to the presidency of a court-martial (i),

but he is legally qualified if duly appointed. In practice a com-
batant officer is always appointed, except in the case of regimental

I courts-martial in the Royal Army Medical Corps, in which case

I
an officer of that corps is appointed.

15. The object of the regimental court-martial is to try offences Remarks OD

which, though not of a very serious nature, appear, from the t"al of

character of the offender or otherwise, to require severer punishment
than the commanding officer can award ;

or which, for some special courts,

reason, he may deem it inexpedient to deal with himself. As,

(a) Rule 20 (A), and note.

(6) Army Act, s. 48 (4), Rule 19 (C).

(c) Rules 19 (C). 20 (A), and 21 ; Army Act, s. 48 (3) ; K.R., para. 578 (in.

(it) Rule 20 (B).

(e) Army Act, s. 50, Rule 19 (B). Bee also notes to that section and that rule
as to investigating officer and personal interest. A member of a court eaunot act as

confirming officer for that court, Army Act, s. 54 (4).

(/) Army Act, s.47(3).
(g) On trial of a warrant officer the president must not be under the rank of a

captain ; Army Act, s. 182 (4).

(A) Army Act, s. 47 (4), and s. 48 (9) ; K.R., i ara. 578.

(i) K.R., para. 229.



38 COUKTS-MARTJAL.

Convening
officer.

Of regi-
menti-1
court.

Ch. V. however, commanding 'officers can now award 14 days' detention,!

many oti'ences will be dealt with summarily which formerly
would have been sent before a regimental court. The powers of

district courts-martial are sufficient to deal with all ordinary offences

committed by non-commissioned officers and soldiers; and the

King's Regulations direct that the higher tribunal of a general
court- martial is only to be resorted to in cases of very aggravated
offences (a).

16. The descriptions of courts-martial further differ as regards
the officers who can convene them.

17. A regimental court-martial can be convened by a command-
ing officer (as defined by Eule 129) if not below the rank of

captain ;
also by an officer not below the rank of captain when in

command of two or more corps, or portions of two or more corps,
and on board a ship by a commanding officer of any rank. It may
thus be convened, not merely by the commanding officer of a

regiment or detachment, but by an officer de facto commanding
detachments of several regiments, however temporary his command
may be, if he has, by the custom of the service, authority to tell

off the offenders belonging to those detachments. A regimental
4?ourt- martial can also be convened by an officer who is authorised
to convene a general or district court-martial

;
but he should order

the commanding officer (above described) to convene it, unless that
officer is unable to form an adequate court from the officers under
his command (6).

18. A district court-martial can be convened by an officer

authorised to convene a general court-martial, or by an officer who
has received from such officer a warrant authorising him to con-
vene district courts martial (<).

19. A general court-martial can be convened by direct warrant
from His Majesty, or by an officer authorised by His Majesty to

convene such couits, or by an officer holding a warrant to convene
such courts from some officer authorised to delegate the power of

convening them (d).
20. At home warrants giving officers power to convene

general courts-martial are usually issued by the King to the

general officers commanding in chief a ccmmand, to the general
officer commanding the London district, to the general officers

commanding in Guernsey and Jersey,.and to the commandants
of the School of Gunnery and of the Royal Military College.

21. In India a warrant giving power to convene and to confirm
the findings and sentences of general courts martial is usually
issued to the Ccmmander-in-Chief in India, ar.d elsewhere out of

the United Kingdom to the general officer commanding, either in the
colonies or on active service.

22. Any such warrant, and also any warrant of delegation given
by the officer so authorised, may contain any reservations or special
provisions, and may be addressed to an officer by name, or by the

designation of his office
;
and may give authority to a person

performing the duties of an office named, or to the successors in

command of an officer
;
and may be wholly or partly revoked by

a fresh warrant (e).

t)f district

court.

Of general
court.

Warrants
for conven-
.ing in U.K.

In India
aiul else-

where out
of U.K.

Contents of
wa; rants.

(a) K.K., para. 552.

(fe) Aimy Act, s. 47 (1) ; K.B., para. 559.
() Aimy Act, ss. 48 (2), 123.

(d) Army Act, ss. -18 (1), 122.

(e) Army Act, ?s. 122 (0), (',), 123 (3). For forms of variants, see p. 599 ; ar.d as to
the ordinj ry practice in issuing warrants, see below, paras. 94, 95.
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23. Every general officer authorised, whether immediately by Ch. V.

warrant from the King or mediately by delegation, to convene a

general court-martial has by virtue of the Act power to convene under

either a district or regimental court-martial, and also to empower warrant for

another officer to convene district courts-martial, and the latter
general"

!

officer, by virtue of this power, will be able to convene a regimental courts-

scQurt-martial. Such general officer should, however, as above martial -

mentioned, only convene a regimental court himself, where circum-

stances render that course desirable (a).

24. The foregoing remarks have left out of notice a court-martial FieM

of an exceptional kind, termed a field general court-martial. This^1

e

t

ral

court has the same power as a general court-martial, including the martial.

power of trying an officer, but is convened in an exceptional way
{no warrant being required), and is subject to exceptional rules,

under which the procedure is of a more summary character than

that of an ordinary court-martial (6).

25. A field general court-martial can only be convened on active Object of

service or abroad for the trial of offences which it is not practicable,
fieM general

with due regard to the public service, to try by an ordinary general
c

court-martial. If troops are not on active service, the power of

convening it is further limited to cases of offences committed by
persons under the command of the convening officer and of

offences against the person or property of some inhabitant of, or

resident in, the country (c).

26. A field general court-martial must consist of not less than Constitu-

three officers, unless the convening officer is of opinion that three po"^^
are not available, in which case it may consist of two

;
but in the

latter case it cannot award any sentence exceeding imprisonment
for field punishment. A sentence of death requires the con-

currence of all the members (d).

(ii.) Procedure.

27. When a commanding officer remands an accused person for Applicat'o i

trial by court-martial he must immediately take steps for the partial by-

assembly of the court, and, unless for some special reason, must commanct-

<lo so within 36 hours. If he decides on a regimental court, he will in office> -

issue his order for convening it
;
in any other case he will send

to superior authority an application for a district or general court-

martial, accompanied by the summary of evidence, the charges on
which he proposes the accused person should be tried, and other

documents, and in his letter of application he will state his reasons

for desiring the particular description of court for which he

applies (e). A reference to superior authority must similarly be
made without delay. In deciding on the line of action he will

take, the commanding officer will be governed by the directions

given in the King's Regulations ( /).
28. An officer receiving an application to convene a district or Duty of

general court-martial must consider the nature of the case, the convening

statutory provisions, and the regulations applicable to it, and
considering

__'_ application
for court-

(a) See above para. 17, and K.R., para. 559, which applies also if the offender martial.

belongs to a special corps or department.
(6) See s. 49, and notes ;

and as to the procedure of field general court-martial,
Rules 105-1 23.

(c) As to convening officer, see s. 49 and Rule 105.

(d) S. 49 (1) (2).

(e) See also Memoranda for Guidance of Courts-Martial, p.t 5S2, and Form of

i Application for a Court-Martial, p. 604.

(/) Rules i (B) and 5 (A) ; K.R., paras. 4S7-492.
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subject thereto, must use his discretion as to the mode of disposing:
of the application. He must satisfy himself that the charge is for

an offence under the Army Act, and properly framed in accordance-

with the Rules and King's Regulations, and that the evidence-

justifies the trial of the accused (). If lie thinks it does not, he-

should order the accused to be released
;

if he doubts, he can order

the release or refer the case to superior authority. If he thinks it

should be disposed of summarily or by regimental court-martial, he
should give directions to that effect. If he thinks it should be

tried by a district or general court-martial, he will either convene-

such a court, or apply for such a court to be convened.
29. He is at liberty to refer to superior authority in any case of

difficulty, and he will be bound to refer, if the case is one directed:

by order or regulation to be referred to an officer having power to

convene a particular description of court. When a soldier is to
be arraigned on a serious charge, charges for any minor offence may
be dropped if the convening officer thinks proper (b).

30. In forming his decision the convening officer will give due

weight to the prevalence of the particular offence charged, to the-

general state of discipline in the corps or district, the character of
the individual, and to all the different circumstances which may
render it expedient at one time to try an offence by a district,

court-martial, and at another time to take a more serious view of
it (c). A case should not, as a rule, be sent for trial unless there
is reasonable probability that the accused person will be con-
victed

;
at the same time there may be cases where disgraceful,

charges have been preferred, and where a court-martial affords,

the only means to the accused of decisively clearing his character.
In any event, members of courts-martial should not allow the fact,

of a case being sent for trial, or the fact of a particular description.
of court-martial having been selected, in any degree to influence-

their estimate of the evidence.
31. It is directed by the King's Regulations that offenders are

not to be sent home from stations abroad with charges pending-
against them, except in cases of necessity. But for the sake of-

convenience a person charged may be removed for trial from the

place where he is serving, so long as he is not prejudiced in his-

defence by the change (d).
32. The convening officer having settled the charges on which,

the accused is to be tried, should take steps for having them,
communicated to the accused. Ihe officer communicating the-

charges to the accused should always inquire whether he under-
stands them, and if not should fully explain them to him. A copy~
of the charge sheet must always be given, except when, on active

service, it is impracticable. Ihe accused should, if he desires it,,

be informed of the officers by whom he is to be tried, as soon as

they are named
;
and if he is to be tried together with other-

persons, he should always have notice given to him, so as to-

enable him to object on the ground that the evidence of the other

persons is material for his defence. Reasonable steps are to be-

taken for procuring the attendance of any witnesses whom the.

accused desires to call (e). A person charged is not entitled to any list

(a) Rule 17 (A), and note; K.R., para. 567.

(b) K.R., paras. 548-551, 67, 568.

(c) K.R.,para. 5S2.

(d) K.R., paras. 5*59, 570.

(e) Rules 14, 15, 78.
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of witnesses for the prosecution, neither is he bound to give the Cb. V.

prosecutor a list of his own witnesses (a).

33. The accused is to have proper opportunity to prepare his
Reused

to

defence, and liberty to communicate with his witnesses and legal tunity of

adviser, or other friend. This liberty is subject to the limitation preparing

that such persons are available, as the object of the rule is to give
d

the accused full opportunity to prepare his defence, but not to

enable him to postpone his trial (6).

34. When a court-martial assembles at the time and place Assembly

named in the order, the members will take their seats according
to their rank (c). If a judge advocate has been appointed, he

must be present. The court is considered to be open, and the

accused may be, but need not be, present during the preliminary

proceedings. The charges and summary of evidence in the case

of all the persons charged, if more than one, will be produced by the

president.
35. The hours of sitting will usually be, in the United Kingdom, Hours of

between 10 a.m. and 4 p.m ,
or 11 a.m. and 5 p.m.; elsewhere 81

they will be regulated by general officers commanding, but a court

should never sit more than eight hours during one day (d).

36. The first duty of the court will be to read the order con- Proceedings

veiling the court. This order will appoint the president, and detail mencement
or appoint the officers; and will notify the judge advocate appointed, of trial.

If the order appears on the face of it to be proper, the court will

have complied with Eule 22 (A) (i), requiring them to ascertain

that the court has been convened in accordance with the Army Act
and Rules.

37. The court will then proceed to ascertain that the proper Eligibility

number of officers is present, and that each of those officers is f^re

capable of serving ;
that is to say, is eligible and not disqualified to aisqualifica-

serve on the court-martial, and is of the rank required by the order tlon f

; / \ mi i- -L-i-j. s
'

cz. j i members
convening the court (e). The eligibility of an officer depends on Of court.

his status as an officer, that is, on his being subject to military law,
and having held a commission for the required period (/"). Dis-

qualification is a personal question, and depends on his being, or

having been, in any manner a party to the case (g}. The corps to

which officers belong, or their rank, is a matter merely for the

convening officer, except that the court should ascertain that the

provisions of Rules 20 and 21 are observed, and on the trial of a
field officer, that none of the officers are under the rank of captain (k).

If any officer appears not capable of serving he will retire, and one
of the officers in waiting will be directed to serve in his stead, and
his capacity of serving must be considered in the same manner. It

will usually be convenient, where there are officers in waiting, to

consider their capacity to serve before proceeding further.

38. The court will also ascertain that the president is of proper ^e
f

r^
resi"

rank as required by the Army Act (i), and that the judge advocate of.judge
is not disqualified (/).

advocate.

(a) Rule 77.

(6) Rule 13.

(c) Rule 58.

(d) K.R., para. 579. Rule 64.

(e) Rule 22 (A) (ii) and (iii) ; see above, paras. 9-11.

(/) Army Act, ss. 47 (2), 48 (3) (4) : Rule 19 (A) and (C).

(g) Army Act. s. 50 (2) (3) ; Rule 19 (B).

(ft) Anny Act, s. 48 (7). See also Rules 21 and 22.

(i) Army Act, S3. 47 (4), 48 (9), 182 (4).

0) Army Act, s. 50 (3) ; Rules 22 (B), 101 (B).
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39. If at any stage of the above proceedings the court are not

satisfied on any point, or the president appears to be ineligible

disqualified, or not of proper rank, or if officers by being found to

be ineligible or disqualified are obliged to retire so as to reduce

the number below the detailed number, the court in some cases

must adjourn, and in others will fiud it expedient to adjourn, for

the purpose of consulting the convening authority. Where, how-

ever the number of officers is not reduced below the legal

minimum; and the court consider that in the interests of justice

and of the service it is inexpedient to adjourn, they can proceed,

but must record their reasons (a).
_

40. The court, having ascertained the validity of their con-

stitution, will then consider whether the accused to be tried is

amenable to their jurisdiction and whether the charge is properly
framed ;

if not satisfied the court should adjourn and report to the

convening authority (b).

41. As the court is an open court, the prosecutor may be present

during the above proceedings, and may be consulted by the court ;

but he has no status before the court until after those proceedings
are concluded.

42. Onthe conclusion of the above preliminary proceedings the

prosecutor will assume his position as prosecutor, being required
then to take his seat, and the accused, if not previously present, will

be brought before the court. The accused, if an officer, will be

in the custody of an officer; if a non-commissioned officer, in the

custody of a non-commissioned officer ;
and if a private, in the

custody of an escort. If necessary, an escort may be employed in

any case (c).

43. The accused is allowed a seat as a matter of course in the

case of an officer, and in any other case when the court think

proper. Accommodation is to be afforded, on the application of the

accused, for his friend or counsel.

44. The accused will then be asked whether he objects to be

tried by the president or any of the officers appointed to form the

court. If he does so object, he will >he asked to name all the officers

to whom he objects. If the objections are more than one, eacli

objection will be taken in succession, that to the junior officer in

rank being taken first, except that an objection to the president
must be disposed of before any other objection. The accused will

be asked to state the grounds of his objection, and those grounds
will be submitted to the other officers, even though some of them

may have been objected to, and will be decided by them(rf). If

the objection to an ordinary member is allowed the officer will retire

and one of the officers in waiting will be ordered to serve, subject
to a similar right of objection by the accused. 1 f the objection to

the president is allowed, the court must adjourn. The mode of

inquiring into and disposing of objections is detailed in Rules 25

and 71 (A) (B). An objection to the president must be allowed if
j

'

one-third of the members are in favour of allowing it (e) ; objections
to other officers must be allowed if allowed by one-half (/).

(a) Rules 18 (A), 22 (C). (b) Rule 23.

(c) Rule 24 ; K.R., para. 5 C
0. If the prosecution is instituted at the instance of a

civilian, that civilian may be in court and assist the prosecutor, but he cannot

speak or take part himself in the prosecution, except as a witness, as (subject to the

rule as to counsel), the prosecutor must under this Rule be in every ease subject to

military law,though, of course, this requirement does not extend to counsel appearing
for the prosecution.

(d) Rule 25 (D.)
(e) Army Act, 3. 51 (3). (f) Army Act, s. 51 (5).
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45. If the officers are by reason of the objections being allowed Ch -

reduced in number below the legal minimum, the court must

adjourn for the appointment of fresh members. If the court is
,',',',

reduced in consequence of objections below the number detailed, a iio\\u<\.

but not below the legal minimum, and the majority of the members
think that in the interests of justice and for the good of the service

it is inexpedient to adjourn, they can record their reasons and

proceed with the trial, but otherwise they should adjourn for the

appointment of fresh members (). On the appointment of a new

president or of fresh members, the like procedure must be followed.

Upon any such adjournment of the court the convening officer can,

if he pleases, convene a new court, as the trial of the accused is

not considered to begin until the court are sworn (b).

46. After the disposal of any objections made by the accused the Swearing of

court will be sworn, if there is a judge advocate, by the judge
members,

advocate, and if not, by the president, the president being sworn

by some member of the court who has been previously sworn. The
form of oath is prescribed by the Army Act (c).

47. After the members of the court are sworn the judge advocate Of .judge

and officers attending for the purpose of instruction will be sworn, advocate
,..,.. . , , ., , i and ofhc ers

and if it is intended to employ a shorthand writer or interpreter, lie
attending

must be sworn also
;
but a shorthand writer or interpreter may be fcr instruc-

sworn at any stage of the proceedings (d). The accused cannot l

object to a judge advocate, but has a right to object to a person ^nd^'-nter
proposed to be sworn as interpreter or shorthand writer on the an <i inter-

ground that he is not impartial (e). The president will therefore preter.

inform the accused of the person intended to be sworn and ask him
if he objects, and if so, on what ground. In certain cases a solemn
declaration to the same effect as an oath may be substituted for the

oatli (/).
48. Where several offenders are to be tried, whether together or Court may

separately, the members of the court may be sworn at the same 'Je sworn to

,. -f j ii cji 11 j_ -i i try several
time to try all of them, but each person charged must be present, and O fi enders.

asked separately if he objects to any member. One case will be
taken first, and the others will be taken afterwards in succession (g).

49. As soon as the members and other persons are sworn, the
An-aign-

accused will be arraigned. Arraignment consists in the judgement of

advocate, or, if there is none, the president or some member of the accused,

court, reading each charge to the accused and asking him if he is

guilty or not guilty of the charge. This will be clone with each

charge in a charge sheet
(//).

If the charges against the accused
are contained in more than one chaige sheet, the arraignment as

well as the prosecution, defence, and finding, in the case of each

charge sheet, must be kept separate ({).

50. Where several persons are charged with an offence com- Claim of

mitted collectively, any one of them may on his arraignment (if he accused

has not done so before by notice to the convening authority) claim be 'tried

to be tried separately, on the ground that the evidence of some one separately.

or more of the other persons charged will be material to his defence.

The court, if satisfied that the evidence will be material, must

(a) Rules 25, 18.

(b) Rule 18 (B).

'c) Army Act, s. 52 (1).

(of) Rule's 27, 72.

(e) Rules 25 (B), 72 (C).

(/) Army Act, s. 52 (4) ; Rule 28.

(7) Rule 71.

(A) Rule .31.

(i) Rule 62.
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allow the claim, unless the nature of the charge as might be the

case (for example) in a charge of mutiny does not admit of its

allowance (a).
51. The accused before he pleads to a charge may object to it*

validity, and the court must either overrule the objection, or, if

they think it valid, adjourn for the purpose of obtaining an amend-
ment of the charge from the convening officer. A mere mistake,

however, in the name or description of the accused may always
be corrected by the court (6).

52. The accused may also offer a plea to the general jurisdiction
of the court and give evidence in support of that plea. The court

will decide this question of jurisdiction in the same manner as any
other question. If the plea be overruled, the court will proceed
with the trial ;

if it be allowed, the court must record its decision

and reasons, report to the convening officer, and adjourn. If there

is any doubt, the court may refer to the convening officer, or

record a special decision and proceed with the trial (c).

53. A plea in bar of trial may also be offered by the accused, at

the time of his general plea of "guilty" or "not guilty," on the

ground that he has already been convicted or acquitted by a civil

court or by a court-martial, or has been dealt with summarily by
his commanding officer for the offence, or that the offence has been

pardoned or condoned, or was committed more than three years

ago, or, in the case of certain civil oiFences, not within the shorter I

period allowed for commencing proceedings. The plea must be*
recorded as well as the general plea of the accused, and may be

supported by evidence. If the court find the plea not proven, they
will proceed with the trial

;
if they find it proven, they will notify

their finding to the confirming authority and adjourn, unless there
is some other charge against the accused not affected by the plea.
In either case, the finding requires confirmation (d).

54. If the accused pleads guilty, the president should, before the

plea is recorded, explain the charge to him so as to prevent his

pleading guilty in consequence of ignorance of the exact nature of

the charge or of the effect of the plea ;
and should also point out to

him that with a plea of guilty there will be no regular trial, but

merely a consideration of the proper amount of punishment, that

he can only make a statement in mitigation of punishment, and
call witnesses as to character, and that if he wishes to prove

extenuating circumstances, or indeed to make any kind of defence

whatever, he should plead not guilty (e).

55. If the accused, nevertheless, determines to plead guilty, the
court will find him guilty, and will then proceed, after hearing
any statement he desires to make, to read the summary or abstract

of evidence, and annex it to the proceedings. If there is no

summary or abstract ( /), the court must take and record sufficient

evidence to enable them to determine the sentence. The accusedi

may then make a statement in mitigation of punishment, and the
court may allow witnesses to be called in support of that statement.
The accused may then call witnesses as to character. Should it

(a) Rule IS. This rule is not affected by the right of the accused to give
evidence. For though each person charged can, if he likes, give evidence, none
of the others can compel him to do so.

(6) Kules 32, 33.

(c) Rule 34.

(d) Rule 36.

(e) Rules 36 and 37, and see notes to those Rules.
(/) There will be a summary of evidence in the case of regimental as well as ii>

the case of general and district courts-martial.
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appear to the court that the accused did not understand the Ch. V.
effect of his plea of

"
Guilty," it will be Iheir duty to enter a plea

of "Not guilty." and to proceed with the trial (a).
56. Where the accused refuses to plead, or pleads unintelligibly,

Refusal to

& plea of not guilty must be recorded (b). A plea of not guilty
p '

can be withdrawn by the accused at any time during the trial,
a,nd in such case the procedure is substantially the same as in the
case of an original plea of guilty (c).

57. On a plea of not guilty, the prosecutor will, if the case is Plea of "not

complicated, make an opening address, giving an outline of the guiltv-"

evidence he intends to call, but abstaining from any argument and
comments not required to explain the nature of the case. The duty Duty of

of the prosecutor is fully laid down and explained in Rules 39 and Prosecutor-

<60, and the notes thereto
;
and it is only necessary here to observe

generally that the prosecutor is an officer of justice, whose first

duty is to ascertain the truth not to obtain a conviction inde-

pendently of the truth
; and that he is bound to act with scrupulous

candour and fairness towards the accused and the court, and to
conduct the case throughout in a fair and moderate spirit. Any
deviation from the above line of conduct will be at once checked
by the court (d).

58. On the conclusion of his address, the prosecutor will call the Examina-

svidence for the prosecution. The accused is at liberty to cross- ^f^esses
examine the witnesses, and the prosecutor may then re-examine for prosecu-
them on matters raised by the cross-examination (e).

tion -

59. At the close of the case for the prosecution, the accused will Defence of

'be called on for his defence. The course of procedure on the
accused -

defence differs according to whether the accused does or does not
call witnesses to the facts of the case other than himself.
The procedure when he does not call any such witnesses (i.e.,

j
witnesses to the facts other than himself) is the same as when he

I calls no witnesses at all. In this case the accused, if he wishes to do
so, will give evidence as a witness, and may be cross-examined by the

prosecutor, subject to the privileges mentioned in Chapter VI. para.
93. At the close of the evidence of the accused, or, if the accused
has not given evidence, immediately on the close of the case for the

prosecution, the prosecutor may sum up the case for the prosecution,
and may comment on the evidence of the accused, if any, but he must
not comment on the fact that the accused has not given evidence
himself. The accused may then make an address in his defence,
;and call his witnesses (if any) as to character

; and the judge
-advocate (if any) will then sum up, unless both he and the court
think a summing up unnecessary, and the court will consider their

\finding.
60. If, on the other hand, the accused calls witnesses to the Procedure

facts of the case other than himself, he may make an opening j,

f

al

a
1 s

C
^:

d

.address
;
he will then call his witnesses (including himself if he nessesT'other

wishes to give evidence), who may be cross-examined by the pro-
than wit~

.-secutor and re-examined by the accused. The accused may then character,
sum up his case in a second address, and the prosecutor may reply.
After the reply of the prosecutor, the judge advocate (if any) will

(a) Rule 37.

(6) Rule 35 (A). As to procedure where a plea of guilty is recorded to one or
more of the charges in a. charge sheet, and a plea of not guilty to others, sea
Utule 37 (A).

(c) Rule 38.

(rf) See Rule 60, and note.

4f) Rule 84 ; see Rule 39, and note.
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sum up, unless both he and the court think a summing up unneces-

sary, and the court will consider their finding (a). In exceptional
casts witnesses in reply may be called for the prosecution before

the second address of the accused (6).

If a person defended by counsel or by an officer exercises his

right of making a statement (a right which he enjoys if he doas not

give evidence himself), the procedure will be, as far as possible,
the same as if he had called witnesses to the facts of the case (c).

61. The accused is to be allowed great latitude in making his

defence, and will not, within reasonable limits, be stopped by the
court merely for making irrelevant observations (d). The court

must never forget that the principle of English law is, that an
accused person is presumed to be innocent until proved to be guiltv,
and that, although there are cases where the prosecution may, by
proving certain facts, raise a presumption of guilt which the
accused must rebut, yet, generally speaking, the burden of proof
lies on the prosecution, and any doubt as to the sufficiency of proof
must be decided in favour of the accused. Nor must it be forgotten
that the right now enjoyed 1 >y the accused of giving evidence himself 8

has not shifted the burden of proof. It is no more possible than

formerly for the prosecution to rely on mere primd facie evidence
of guilt, on the ground that were it not true the accused could go-
into the box and contradict it.

62. The court, in considering their decision, should not allow
themselves to be influenced by the consideration of any supposed
intention of the convening officer in sending the case for trial. It

may be very right to send for trial a person who, when tried,

ought to be acquitted, and therefore an acquittal is not in itself

a reflection on the convening officer. Even if it were, it would be
no reason whatever for a court to convict, unless the evidence
established the charge to their satisfaction.

63. The accused is allowed to have a friend to assist him, who
may be either a legal adviser or any other person. If the friend is'

not a barrister, a solicitor, or an officer subject to military law,
he can only advise the accused and suggest questions to be put
by the accused to witnesses ; but if he is a barrister, a solicitor,

or an officer subject to military law, he has the rights and duties

of counsel under the Rules (e).

64. Formerly counsel, though they could appear as advisers

either of the prosecution or of the defence, could not address the
court or examine witnesses orally. But now, by Rules 88-94,
counsel who appear on behalf of either prosecutor or accused,
have the same rights as to addressing the court, examining
witnesses, and generalty, as the persons whom they represent. A
person defended by counsel or by an officer may, however, if

he does not give evidence himself, make a statement, giving his

own account of the subject of the charges, but cannot be sworn
or cross-examined on it ( /). The rights and conduct of counsel

are regulated by the above-mentioned Rules, and by the Army Act,
which provides a mode of enforcing the provisions of the Rules
and due respect for the court (g).

(a) Rules 40-42.

(6) Rule 86 (B). As to the evidence of the accused himself, see Rule 80.

(c) Rule 94. The forms in Appendix II provide for every possible contingency.
(d) Rule 60 (C).

(e) Rules 87, 93 (B).

(/) Rule 9 1.

(ff) Army Act, s. 129.
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65. Every witness, whether for the prosecution or defence, is Ch. V.

required either to be sworn or to make a solemn declaration (</).

All questions are to be put to the witness direct by the prosecutor, ti,,!, ,,<

accused, or judge advocate (b). If any improper question is witnesses,

addressed to the witness, the prosecutor, or accused, or jucl.

advocate, or a member of the court, should object to the

question before the witness answers it, and the objection will

be disposed of before the witness answers (c). During the

discussion on any such objection the witness may be ordered to

withdraw. When not under examination, witnesses should not,
as a rule, be allowed to be in court (c?).

66. The evidence of every witness is to be read over to him Evidence to

before he leaves the court, and he may offer, or be called on by
'*

^J'
1 over

the court, to explain or to reconcile answers which may appear nesses,

inconsistent. The explanation can be entered on the proceedings,

only as an addition to the evidence previously recorded, and any
discrepancy must, for the sake of justice and for the information
of the officer whose duty it is to confirm the sentence, still appear,

although the apparent contradictions may have been satisfactorily

explained. Each party is allowed to question the witness as to

such explanation ().
67. At the request of the prosecutor or accused, a witness may Recalling

be recalled by leave of the court at any time before the time for Wltnesses*

the second address of the accused. And where the witnesses for

the accused have introduced new matter which the prosecutor could
not reasonably have foreseen, he can, with the leave of the court,
call or recall a witness to give rebutting testimony. The court
can call or recall a witness at any time before the finding, but they
should exercise this power wTith caution

; and if they do exercise it,

they should put to the witness any question which they are

requested by the prosecutor or accused to put, unless they consider
the question irrelevant (/). The court can also at any time put
questions to witnesses

;
and should ordinarily put any question

which the prosecutor or accused requests to be put after the
conclusion of the re-examination or cross-examination (g). The
court can also, in exceptional cases, themselves call witnesses who
have not been called by either side (/<).

68. The allowances for the expenses of both military and Expenses of

civilian witnesses in. attending courts-martial are regulated by
itHesses -

the Army Allowance Regulations, to which reference must be
made (i).

69. In India, if an interpreter vbe required, a qualified military Interpreter,

officer is usually appointed. In the colonies, courts-martial usually
call on the interpreters of the* civil courts, where their services are
available. A member of the court-martial is not disqualified from
acting as interpreter, and may do so with advantage where the
evidence to be interpreted is not likely to be protracted ; but it is

(a) Rule 82. With respect to the examination, cross-examination, and re-examina-
tion of witnesses, see further, Rules 84-86, and eh. VI, paras. 104-119.

(b) As to the examination of the accused when giving evidence, see note on
Rale 59 (B).

(o Rule 83 (A).
(d) Rule 81. This, of course, does not apply to a perjon on trial who gives evidence.
(e) Rule 83 (B).

(/) Rule 86, and note.
(g) Rule S.% and see Rule 66 (D).
(h) Rule 86 (D), and note,
(t) See also Rule 78 (A) as to cost of witnesses.
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obvious that his acting as such through an extended proceedings

might bring him into collision with the parties, and be otherwise

inconvenient.

70. The greatest caution should be exercised to ensure faithful

translation, and to guard against misconception of the true meaning
of any expression, either from the incompetence, or from the

possible bias, of the person employed to interpret. The inter-

preter should render the very words as closely as possible, and not

run the risk of obscuring the proper force of an expression by
attempting to give the corresponding idiom, and the court may call

on him to explain any part of his translation, and may refer to a

second interpreter if they should entertain any doubt, or be desirous

of further information. Upon a question being raised as to the

precise meaning of the words used by a witness, they should

instantly be taken down in the equivalent English character, when
the language has a peculiar alphabet, or as near the sound as may
be when it is not a written language (a). A party to the trial is at

liberty to request the presence and assistance of a private inter-

preter, and may apply to the court to hear his version of the precise

meaning of the witness's words, or an illustration on his part of

any phrase which admits of a second construction ;
and the court

will, according to the circumstances of the particular case, decide

on the application, neither allowing unnecessary interruption on the

one hand, nor restricting the accurate investigation required by
justice on the other.

71. The court can deliberate in private, and may either withdraw
for the purpose or cause the court to be cleared (6) ;

but at other

times the court must be open to the public, military or otherwise,
so far as the room or tent in which the court is held can receive

them. It is not usual to place any restriction on the admission of

reporters for the press.
72. A member of a court who has been absent during any part

of the evidence ceases to be a member (c).

73. Every member of the court is bound to give his opinion on

any question which comes before the court, and cannot abstain from

voting. The opinions of members are taken in order, beginning
with the junior in rank (d).

74. The court must consider their finding in closed court ;
and

the finding on each charge must be taken and recorded separately.
The finding on a charge will be "

guilty
" or " not guilty," or " not

guilty, and honourably acquit him of the same "
;
but the court

may by a special finding find the accused guilty subject to a

statement of exceptions or variations. If the court doubt whether
the facts proved amount in law to the offence charged, they may
refer to the confirming authority before recording their finding (e).

In the case of certain specified offences, a person charged with
one offence may be found guilty of a cognate offence though not

charged : for example, a person charged with stealing may be

found guilty of embezzlement, and vice versa (f). A recommen-

(a) Rule 95 (B) note. There are other cases where it would be desirable to retain
j

the original words in the proceedings, but it should in no case be allowed to ramain
without a translation, as many words which present no difficulty on the spot
may yet be wholly unintelligible to the confirming authority.

(6) Army Act, s. 53 (5), Rule 63.

(c) Rule 68.

(d) Rule 69.

(e) Rules 43, 44, and App. II to Rules. (Form of Proceedings in App. 11. par. (10),

p. 573.)

(/) Army Act, s. 56, ch. VI, para. 9.



Procedure. 49

dation to mercy will be recorded in the proceedings, with the Ch. V.

reasons of the court, and promulgated and communicated to the

accused
; but, save as provided by the Rules, any expression of

opinion as to anything occurring before the court, and any matter
which the court may desire to report must be stated in a separate
document (a).

75. If the court find the accused " not guilty" on all the charges, Of "not

they will pronounce their finding in open court, and the accused gullfcy-"

will be discharged (6).

76. If, on the other hand, the court find the accused guilty of Of "guilty."

any charge, they will proceed to consider their sentence ; though
before doing so, all the charges in all the charge sheets (if more
than one) must, unless otherwise directed by the convening officer,

be tried : and one sentence only can be awarded in respect of all

the offences of which the accused is found guilty (c).

77. The court should, unless it seems to be impracticable, before Procedure

considering their sentence take evidence of the former convictions tionpre-
C"

(if any) of the offender, and of the other particulars mentioned in liminary to

Rule 46, and at the conclusion of the evidence the accused is ^J^
1

^
6"1"

entitled to address the Court thereon
; and, in addition, the sentence,

prosecutor must call the attention of the Court to the fact (where
that is the case) that their finding subjects the accused to some ex-

ceptional punishment such as forfeiture of corps pay, and the Court
must inquire into the nature and amount of that punishment (d).

78. The punishment awarded by the Court must be one of those Wording,

allowed by the Army Act (e). Consequently, a non-commissioned
^nature of

officer cannot be sentenced to a reprimand, nor can an army sentence,

schoolmaster, unless he has been transferred from the ranks, be
sentenced to reduction to the ranks. The sentence should follow

the forms given (see Appendix II to the Rules), or if no form seems

exactly applicable, should follow as nearly as possible the terms of

the Army Act, and it will be dated and signed by the president.
If there is a judge advocate, he also will sign the proceedings. The

proceedings will then be sent for confirmation (/).
79. The "

proceedings
"
are an entire record of the whole of the Proceedings

transactions of the particular court (g}. They are kept under the
orders of the judge advocate or president, who is responsible for

their accuracy and completeness. The form in which they are

required to be recorded will be found at p. 560.
80. In deliberating on their sentence a court-martial should ever Generar

remember that the object of awarding punishment is the main- bserva-

tenance of discipline, and should bear in mind the considerations duty of a
to which their attention is directed by the King's Regulations (h).

court-

The proper amount of punishment to be inflicted is the least ^rding
1

amount by which discipline can be efficiently maintained. Occa- sentence,

sionally the exigencies of discipline, apart from the circumstances
of the particular case, may render a severe sentence necessary.
But apart from special circumstances the court should not inflict a
severe sentence merely because it has the power of a general court-
martial

; and if a general court-martial is of opinion that the case

(a) Army Act, s. 53 (9). and note. Rules 49, 95 (E).
(6) Army Act, s. 54 (3).

(c) Rule IS.

I (d) Rule 40.

(e) See s. 44; and as to Indian officers, s. 180 (2) ; as to warrant officers, s. 182;
land as to non-commissioned officers, s. 183. See also K.R. 583.

(/) Rule 50.

(g) See Rules 45,95-100.
(A) K.R., para. 583, which gives general instructions to courts-martial for award-

ing punishments.

(M.L.) D
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is one for which a sentence of a month's detention is snffi- 1

cient for the maintenance of discipline, the court should not inflict

a heavier sentence merely because the court is a general court-

martial. So, again, if the accused has elected to be tried by a
district court-martial, instead of submitting to the jurisdiction of

his commanding officer, his punishment should not on that ground
be increased ;

in fact, it can hardly in ordinary circumstances be

necessary that the court should give a heavier sentence than that

which the commanding officer has power to award.
81. Where several offenders are found guilty of the same offence,

it may often be proper to award different degrees of punishment.
In some cases it would appear that the degrees of criminality of

the offenders are different
; while in others regard will be paid

to their relative rank. For example, a non-commissioned officer

should as a rule be more severely punished than a private soldier

concerned with him in the commission of the same offence.

82. The court has power to punish for contempt a person on trial,

but its members should not allow themselves to award an unduly
severe punishment through irritation at the conduct of the accused
on his trial, or in consequence of the nature of his defence. If

persons mixed up in the transaction forming the subject of the
trial have been witnesses at the trial, the accused is entitled to

impeach their motives and charge them with criminality ;
and if he

oversteps the boundary of propriety in this respect, by making
entirely groundless charges against them, or against other innocent

persons, he can, if necessary, be tried for making false accusa-
tions ().

83. Offences, considered in reference to the award of sentence,

may be committed with or without premeditation, and with or

without provocation ;
and beginning with the highest degree of

criminality may be classified as follows :

(1.) Offences committed with premeditation and without

provocation :

(2.) Offences committed with premeditation and with pro-
vocation :

(3.) Offences committed without premeditation and without

provocation :

(4.) Offences committed without premeditation and with pro-
vocation.

In cases of doubt as to the proper amount of punishment to be

awarded, it will be useful to bear in mind this classification.

84. Another material element in crime in reference to the
individual is its frequency ;

in other words, an habitual offender

deserves far greater punishment than an infrequent offender
;

and in every case if possible the first offence should be treated

leniently.
85. Military offences, however, must be considered in reference

to circumstances other than those immediately connected with the
individual offender. When there is a general prevalence of offences I

or of offences of some particular class, an example may be necessary |

(fr),
and a severe punishment may justly be awarded in respect of an

offence which otherwise would receive a more lenient punishment.
In such cases the punishment for the offence must be regarded

(a) See s. 27, and Rule 60 (C), and notes.
(6) See instructions to courts-martial (p. 576), wherein it is stated that before the

court is closed to consider their sentence, a certified copy of any local order which may
have been issued regarding the prevalence of any particular offence, is to be pro-
duced to the court.



Procedure. 51

in reference to the effect to be produced on the military body Ch. V.
to which the offender belongs, rather than in reference to

the act of the individual himself.

86. Military offences, unlike civil offences, frequently consist insubortfi-

in words, e.g., the use of insubordinate language. As a general
principle, the improper use of words should not be treated with
the same severity as offences consisting in acts. Further, great
care should be taken in discriminating between mere angry or

irritable expressions, and words indicating a deliberate intention

to be insubordinate or to resist lawful authority. A soldier

frequently uses violent language which is a mere outburst of

momentary irritation or excitement, without at all intending to

be insubordinate. Again, allowance must be made for the coarse

expressions which a man of inferior education will often use as

mere expletives. Such expressions may be insubordinate if used
to a commissioned officer, and not so when used to a non-com-
missioned officer, or when used under one set of circumstances, and
not when used under another. Language, therefore, should be
construed with due regard to all surrounding circumstances ;

and
the intention of the man in using it should be carefully considered,
before it is held to constitute the grave offence of using threatening
or insubordinate language to a superior officer.

87. In all cases the whole corps should have an opportunity of Discipline,

seeing that the punishment awarded to any individual is not more n^ntaine
than is necessary, in the interests of the corps itself, and for the

maintenance of discipline. Without discipline all military bodies
become mobs, and worse than useless

;
but discipline enforced by

punishment alone is a poor sort of discipline, which will not
stand any severe strain. What must be aimed at is that high
state of discipline, which springs from a military system ad-

ministered with impartiality and judgment, so as to induce in all

ranks a feeling of duty, and the assurance that, while no offence

will be passed over, no offender will be unjustly dealt with.
88. As the court have (save in the case of conviction of an officer Eecom-

under s. 16 of the Army Act, for conduct unbecoming an officer

and gentleman, and in the case of a conviction for murder under
s. 41 (2) ) absolute discretion as to the sentence, a recommendation
to mercy will be exceptional (a). It will usually be required only
where the offence is in itself very serious, and where the court,

though unwilling to pass a lenient sentence, lest the offence should
be considered a venial one, think that, owing to the offender's

character or other exceptional circumstances, he should not suffer

the full penalty which the offence would ordinarily demand. As a

rule, the court will be able to adjust the sentence according to

what, in their judgment, the offender should suffer, having regard
not only to the offence, but to the attendant circumstances and his

character, so that the award may be final and carried into effect.

It is indisputable that crimes are more effectually prevented by
certainty than by severity of punishment.

(iii.) Proceedings subsequent to Finding and Sentence

of Court-Martial.

89. The acquittal by court-martial on any charge of an accused Confirma-

person is final, but a conviction and sentence are not valid until tj n of pro-

confirmed by superior authority (b). Where there is a judge
'

(a) Army Act, s. 53 (9), Rule 49. (b) Army Act, s. 54 (3) (6).

(M.L.) D 2
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advocate, he is responsible for transmitting the proceedings for
confirmation ; where there is not a judge advocate, this duty
devolves on the president.

90. The finding and sentence of a regimental court-martial are
to be confirmed by the convening officer, or by the officer having;

authority to convene the court at the time of the submission of the

proceedings (a),

01. The finding and sentence of a district court-martial are to be-

confirmed by an officer authorised to convene general courts-

martial, or deriving authority to confirm from an officer authorised

to convene general courts-martial (6).

92. The finding and sentence of a general court-martial are to-

be confirmed by His Majesty, or by an officer deriving authority to
confirm either immediately or mediately from His Majesty (c).

93. This authority, where given by the King, is given by the-

warrant respecting courts-martial mentioned above. Any warrant,,
whether issued by the King or by an officer, may reserve any of

the powers which would otherwise be conferred by it (d).

94. The warrant issued to an officer in the United Kingdom |

does not usually give authority to confirm the findings and
sentences of general courts-martial, which, consequently, in the.

United Kingdom, require confirmation by the King.
95. The warrant issued to an officer commanding abroad usually

gives authority to confirm the findings and sentences of general
courts-martial, and to delegate that power. Where the officer is

the Commander-in-Chief in India, and sometimes where he is com-

manding-in-chief on active service, the power of confirmation is

given without any reservation, except at the option of the officer.

In other cases, besides the optional reservation, the warrant reserves I

for confirmation, by the King, the finding and sentence, where a I

commissioned officer (e) is sentenced to death, penal servitude,

cashiering, or dismissal. An officer commanding a force on active-

service serving in India, or proceeding from India, usually holds his

warrant from the Commander-in-Chief in India ;
but if he comes,

under the command of an officer holding a warrant from the King.,
he can only exercise the confirming power by delegation from that
officer.

96. Every officer empowered to convene general courts-martial

has, by virtue of the Army Act, authority to confirm the findings |

and sentences of district courts-martial, and to delegate that,

power ( / ).

97. The confirming authority can order a revision once only ;

and the court must re-assemble and consider, without taking ad- r

ditional evidence, either the finding or the sentence, or both of}

them, as directed. If the finding only is sent back, and the court

do not adhere to it, the court must also reconsider their sentence ;

(a) Army Act, s. 54 (1) (a).

(b) Army Act, s. 54 (1) (c), and s. 123.

(c) Army Act, s. 54 (1) (b), and s. 122. As to field general courts-martial, see
s. 54 (I) (d), and Rule 119.

(d) See para. 22, above. As to promulgation of proceedings, see Eule 53, and
K.R., para. 593.

(e) This does not apply to a native commissioned officer in a colony, the finding
and sentence on whom may, in all cases, be confirmed by the general officer com-

manding the forces in such colony, or at his option reserved for confirmation by
the King.

(/) Army Act, 3. 123 (1) (c). ]
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"but if the sentence only is sent back, they cannot revise the Ch. V.

.1 finding (g). On revision the court cannot for any reason increase
~~"

|
the sentence (/<).

If the court adhere to their finding and sentence,
the confirming authority can only either confirm or refuse confir-

mation. A conviction and sentence are not valid until confirmation,
and therefore a refusal of confirmation in effect annuls the whole

proceeding, except where confirmation is withheld wholly or partly
for the purpose of referring to superior authority (a).

98. The confirming authority can, when confirming the sentence, Mitigation,

whether after revision or without it, mitigate, remit, commute, and'com"'
or suspend the punishment (6). After confirmation the punishment mutation of

can only be mitigated, remitted, or commuted by the King, or the Pum'sh-

Commander-in-Chief (when that office is in existence), or the
officer commanding the district or station where the prisoner is,

or any officer specified in the Army Act or prescribed by the
Rules of Procedure for the purpose (c). But as this power
cannot be exercised by any officer inferior to the authority who
confirmed the sentence, an officer in the United Kingdom has
no power to mitigate, remit, or commute a sentence passed by
a, general court-martial in the United Kingdom ;

and in the
case of any court-martial held elsewhere, can only do so if his

command is not inferior to that of the officer who confirmed the

sentence, unless in either case he acts under orders from superior
authority (d).

99. Sentence of death in a colony requires not only confirmation Approval of

by the military authority, but also (save when passed in respect of'deatif in
of an offence committed on active service) approval by the governor colony.

of the colony. In India, however, such approval is only required
where the offence is treason or murder

;
but both in India and a

colony a sentence of penal servitude for any offence tried as a civil

offence under s. 41, requires the approval of the governor. The
approval is required to be given in India by the Governor-
<j!eneral (e).

100. An officer who confirms a sentence is responsible for seeing Directions

that the sentence is carried into effect, and for this purpose he will, tj^^f
011"

where necessary, obtain the approval above required for a sentence sentence,

of death, and in all cases will give the necessary directions for the

|
execution of the sentence. If the sentence is approved by the

King these directions will be given by the Army Council.
101. Sentences of penal servitude, wherever passed, are (subject Execution

to the proviso mentioned in para. 103) required to be executed in of ptnaT
06

the United Kingdom, and have the same effect as sentences of servitude.

penal servitude passed by a civil court in the United Kingdom.
Provision is made for bringing a penal servitude prisoner from

any place out of the United Kingdom to a prison in the United

Kingdom ; and when once he is there he comes under the authority
of the Home Secretary (/).

I (a) Army Act, s. 54 (5) (6), and note. As to the principles on which the power of

^commutation or mitigation is to be exercised, and remarks by confirming officer
and promulgation, see K.R., paras. 588, 589, 590, Army Act, s. 53 (9), Rules 53, 97 (A)
note. A refusal to confirm should be signified in writing on the proceedings signed
'by the confirming authority, and the reasons for the refusal may be stated, see Form
in Appendix II to Rules para. (14), p. 579; see also para. 5, above.

(b) Army Act, s. 57 (1), and note. Rule 54.

(c) Army Act, s. 57 (2) ; and as to prescribed officer, see Rule 126, (C).

a (d) Army Act, s 57 (3).

(e) Army Act, s. 54 (4) (7) (8) (9).

(/) Army Act. ss. 58-62, K.R., paras. 602-606.
for) Army Act, s. 54 (2), Rule 52.

| (A) Army Act, s. 54 (2), Rule 51, note.



54 COURTS-MARTIAL.

Oh. V.

Of im-
prisonment

Of deten-
tion.

Further
provisions.

102. Sentences of imprisonment exceeding twelve months,
wherever passed, are also (subject to the proviso mentioned in

para. 104) to be executed in the United Kingdom. If not brought
to the United Kingdom, a prisoner has to undergo his imprison-
ment either in military custody, or in some authorised prison,

or in a detention barrack (a). He can, however, be temporarily
confined in any other prison.

103. Sentences of detention exceeding twelve months must

(subject to the proviso mentioned in para. 104) also be executed

in the United Kingdom. Detention has to be undergone either in

military custody, or in a detention barrack, but a soldier sentenced

to detention cannot be confined in a prison. In the United Kingdom
sentences of detention may be undergone in a branch detention

barrack, or barrack detention rooms
;

but where they exceed

fourteen days, should be carried out in a detention barrack (b).

104. An offender sentenced to penal servitude, imprisonment, or

detention, need not be brought to the United Kingdom, if he

belongs to a class with respect to which the Secretary of State has

declared that by reason of climate or place of birth or of enlist-

ment, it is not beneficial to the offender to transfer him to the

United Kingdom. Nor need an offender sentenced to imprison-
ment or detention be brought to the United Kingdom, if the court I

or other authority mentioned in s. 131 for special reasons other-

wise orders (c).

(a) Army Act, ss. 63-66. E.R., paras. 607, 645, and see for the mode in which a|
term of imprisonment is to be awarded, E..R., para. 585, and generally as to disposal
of military convicts, military prisoners, and soldiers undergoing detention, &c.,

K.B., paras. 600-644. |

(b) Armv Act, s. 63 ; and K.R. para. 645.

(c) Army Act, s. 131 (2), the note to which states the regulations made by the

Secretary, of State.
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CHAPTER VI.

EVIDENCE.

Introductory.

1. The rules of evidence are the rules which regulate the mode Meaning of

in which questions of fact may be determined for judicial purposes, ^dence.*
The object of every criminal trial is, or may be, to determine two

classes of questions questions of fact and questions of law. If the

accused person pleads guilty, there is no question of fact involved

in the trial ; but if he does not, he raises two questions or issues :

first, whether .the facts charged against him happened ;
and next,

if they did happen, what is their legal consequence.
2. In trial by jury, these two questions are answered by English

different persons. The jury, under the guidance of the jicdge, find evidence

the facts. The judge lays down the law. It was with reference primarily

to trial by jury that the English rules of evidence were originally ^t^uly
framed, and it is to this mode of trial that they are still primarily jury,

applicable. They are, in fact, the rules in accordance with which
a judge guides a jury. In trials before courts-martial, the members-
of the courts both find the facts and lay down the law, and thus-

perform the functions of both jury and judge. It therefore

becomes their duty, when applying their minds to questions of

fact, in the capacity of jurymen, to consider themselves bound by
the rules which, in the case of an ordinary trial by jury, are laid

down by the judge.
3. Now, a juryman is supposed to bring with him to the con- Nature of

sideration of the questions which he has to try common sense, and a evldence-

general knowledge of human nature and of the ways of the world.

But he is not supposed to bring with him an}
7

special knowledge
enabling him to answer the particular questions of fact raised in

the trial. His knowledge of these matters is derived from what is

proved to him at the hearing. The means of proof, or evidence,

usually consists of statements made by witnesses under exami-

nation, or of documents produced for inspection, and is therefore

commonly classified as being either oral evidence or documentary
evidence. But the jury, or, in the case of trials by court-martial the

members of the court, may supplement by direct information the

knowledge derived from these sources. Thus they may inspect for

themselves anything sufficiently identified by evidence, and pro-
duced in court as material to their decision

;
or they may go to

view any place the sight of which may help them to understand
the evidence.

4. There is no difference in principle between the method of ^tween
06

inquiry in judicial and in extra-judicial proceedings. In either judicial and

case a person who wishes to find out whether a particular event non-judicial

did or did not happen tries, in the first place, to obtain information mqui

from persons who were present and saw what happened (direct

evidence), and, failing that, to obtain information from persons who
can tell him about facts from which he can draw an inference as to

whether the event did or did not happen (indirect evidence). But
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in judicial inquiries the information given must be on oath, and be
liable to be tested by cross-examination, and there are certain rules
of law which exclude from the consideration of a jury particular
classes of indirect evidence which an ordinary inquirer would
naturally take into consideration. Statements so excluded are said
to be " not admissible as evidence," or " not evidence "

(a). And if

a member of a court-martial is in doubt whether a statement which
it is proposed to make to him is, or is not, admissible as evidence, the
most useful advice that can be given to him is, first to use his
common sense as to whether the matter proposed to be proved has

any practical bearing on the question which he has to try, and, if

he thinks that it has, then to consider whether it falls within any
one of the negative or exclusive rules of law to which reference has
been made.

5. The answer to the question why particular statements should
be excluded from evidence in judicial inquiries is that their
exclusion has been found by practical experience useful on various

grounds, and notably on the following :

1. It assists the jury.
2. It secures fair play to the accused.
3. It protects absent persons.
4. It prevents waste of time.

It assists the jury by concentrating their attention on the

questions immediately before them, and preventing them from
being distracted or bewildered by facts which either have no
bearing on the questions before them, or" have so remote a

bearing on those questions as to be practically useless as guides to
the truth, and from being misled by statements, the effect of

which, through the prejudice which they excite, is out of all propor-
tion to their true weight. It secures fair play to the accused,
l>ecause he comes to the trial prepared to meet a specific charge,
and ought not to be suddenly confronted by statements which he
had no reason to expect would be made against him. It protects
absent persons against statements affecting their characters. And,
lastly, it prevents the infinite waste of time which would ensue if

the discussion of a question of fact in a court were allowed to
branch oat into all the subjects with which that fact is more or less
connected.

6. The rules of evidence to be followed by courts-martial are to
be those adopted in courts of ordinary criminal jurisdiction in

England (b). These rules are to be found in the ordinary text-
books on the subject, such as Taylor on Evidence, Eoscoe's^Digest
of the Law of Evidence in Criminal Cases, Stephen's Digest of the
Law of Evidence, and Wills' Theory and Practice of the Law of
Evidence

; but as only a limited number of these rules are from
the nature of the case applicable to proceedings before courts-

martial, it is thought that it may be useful to state and illustrate

shortly the most important of those which are so applicable.
7. The principal matters with which the rules of evidence are

concerned may, for the purpose of this chapter, be classified
as follows :

(i.) What must be proved.
(ii.) What facts are assumed to be known (judicial notice).

(a) The two phrases illustrate the wider and narrower sense of the term " evidence."
In its narrower sense it means that kind of J evidence which is recognised by courts
of law.

(b) Army Act, ss. 127 and 128 ; Criminal Evidence Act, 1898 (61 <fe 62 Viet., c. 36) ;
and IJule 73.
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(iii.) By which side prooj must be given (burden of proof). Ch. VI.

(iv.) What statements are admissible as evidence (admissibility
of evidence).

(v.J Wken admissions or confessions may be admitted as
evidence.

(vi.) W/io may give evidence (competency of witnesses).

(vii.) What questions need not be answered and what documents
n<j.ed not be produced (privilege of witnesses),

(viii.) How evidence is to be given.

(i.) What must be proved.

8. What must be proved, in order to obtain a conviction, is the Charge

particular charge brought As a general rule, every charge alleges,
brought

or ought to allege, a specific offence constituting a breach of a

specific enactment (a) ; and, subject to certain exceptions, it is of this

offence, and of this offence alone, that the person charged can be
convicted. The reason for the rule is the unfairness of requiring a

person to meet a charge for which he is not prepared. And the

exceptions will be found not to conflict with this reason, since they
relate either to cases where the distinction between two offences is

mainly technical
;
or to cases where the distinction is one of degree,

but not of kind, and the accused, having been charged with the
more serious, is allowed to be convicted of the less serious offence (6).
The former class of cases is illustrated by the enactments providing
that a person charged with felony may, in certain cases, be con-
victed of a misdemeanour

;
and that a person charged with stealing

may be convicted of embezzlement, and vice versa. The second
class is illustrated by the common law rule that on an indictment
for murder, if the prosecutor fails in proving malice prepense, the
accused may be convicted of manslaughter ;

and by the provisions
contained in s. 56 (3) (5) of the Army Act.

9. It is the substance only of the charge that need be proved. Substance

Allegations which are not essential to constitute the offence, and onIJ
r of

which may be omitted without affecting the validity of the charge, e
do not require proof, and may be rejected as surplusage (c). In
some cases, as in charges against a sentinel for misbehaviour on
his post, or in a charge for not giving immediate notice of
desertion (d), the time or place of the offence is material ; but as a
rule it is not so. Where the court think that the facts proved differ

materially from the facts alleged, but prove the same charge, they
are empowered by Rule 44 (B) to record a special finding, instead
of a finding of " Not guilty."

(ii.) What facts are assumed to be known.

10. The court are said to take judicial notice, in other words not Judicial
to require evidence, of any facts which are so generally known as notice,

not to require special proof. By Rule 74 the court are expressly
authorised to take judicial notice of all matters of notoriety,
including all matters within their general military knowledge.

(a) See Rules 9-12, and 23. As to offences of conduct to the prejudice of good
order and military discipline, see s. 40 of the Army Act, and ch. Ill, para. 32.

(Ii) The provision in s. 56 (4) of the Army Act, which allows a person charged with
I attempting to desert to lie found guilty of desertion, cannot be placed under either
I of these heads of exceptions, but is in a class by itself.

(c) See Rules 9-12, and 23, and as to particulars of time and place in the charge,
see Note as to use of Forms of Charges (18)-(22), at the beginning of Appendix I
to the Rules, pp. 531, 532.

(rf) See Army Act, ss. 6 (1) (k), 14 (2).
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Ch. VI. Thus, evidence need not be given as to the relative rank of officers,
as to the general duties, authorities, and obligations of different

members of the service, or generally as to any matters which an

officer, as such, may reasonably be expected to know (a). Nor,
again, would it be necessary to prove that an important battle was

fought on the 18th of June, 1815.
11. Among the matters of which it is the duty of all judges to

take judicial notice may be mentioned : Acts of Parliament : the

general course of proceedings and privileges of Parliament, the date

and place of the sittings of each House, but not transactions in

their journals ;
the course of proceedings and rules of practice in

the Supreme Court of Judicature ;
the accession of the King ;

the existence and title of every State and Sovereign recognised by
the King ;

the Great Seal, the Privy Seal, the Seals of the Superior
Court of Justice

;
the seal of any notary-public in the British

Dominions, and various other seals ; the extent of the territories

under the dominion of the Crown, and the territorial and political
divisions of the different parts of the United Kingdom ;

the ordinary
course of nature, natural and artificial divisions of time, and the

meaning of English words
;
and all other matters which they are

directed by any statute to notice.

(iii.) By which side Proof must be given.

Burden of 12. In considering the practice as to the burden of proof regard
proof. must be had to two rules

; Jirst, that every man is presumed to be
innocent until he is proved to be guilty ; and, second, that he who
alleges a fact must prove it, whether the allegation is couched in

affirmative or negative terms. It follows from both these rules

that it is incumbent on the prosecution in the first instance to give
evidence of the commission of the offence, and connecting the

accused with the commission, and that then, but not till then, the

accused is bound to prove any facts from which he wishes the

court to infer his innocence. The rule that he who alleges a fact

must prove it, even though the allegation is couched in negative
terms, is subject to two exceptions :

(1) Some statutes expressly provide that the proof of lawful

excuse, or authority, or the absence of fraudulent intent,
shall lie on the person charged, although by the terms in

which the offence is defined they are expressly made
elements of the offence, as in the statute making it criminal

to be found by night in the possession of housebreaking
implements without lawful excuse (6) ;

(2) Where the subject of the negative assertion is peculiarly
within the knowledge of the accused, he must prove it as

a matter of defence. For instance, in a charge of leaving
the ranks or a post without orders, absence without

leave, releasing a person without authority, or detaining
a person unnecessarily (c), it would lie on the person
charged to prove that the requisite orders, leave or

authority had been given, or that the necessity existed.

On the other hand, when a soldier is charged with

(a) See s. 6 (1) (), 8, 10 (3), 17 and 25 (1), of the Army Act, as illustrations of

matters which would be presumed to be within the general military knowledge
of an officer.

(b) Larceny Act, 1861 (24 & 25 Viet., c. 96), s 58.

(c) See Army Act, ss. 5 (1), 6 (1) (6), 15, 20 (1), 21 (1).
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breaking out of barracks (), it would lie on the prose- Ch. VI.

cutor in the first instance to prove that the accused

had no right to quit them.

13. As the trial goes on, the burden of proof may be shifted ^^"^
from the prosecutor to the accused by the proof of facts which pr0of.

raise a presumption of his guilt. Thus A. is accused of stealing

a five-pound note. The burden of proof is on the prosecution.
He is shown to be in possession of the note soon after the fact.

The burden of proof is shifted to A. A. shows that the note was

given him in change for a ten-pound note. The burden of proof
is shifted to the prosecution.

14. Where it is proved that an unlawful act has been com- Presump-

mitted, a criminal intention is presumed, and the proof of justification ^gnt from
or excuse lies on the accused. On a charge of murder the law unlawful

presumes malice from the act of killing, and throws on the accused aot -

the burden of disproving the malice by justifying or extenuating
the act. On a charge of wilfully maiming or injuring with intent

to render unfit for service, the intent will be presumed if it is shown
that the act was wilfully done (6).

(iv.) What statements are admissible as Evidence.

15. It has been remarked above that there are certain rules Rules as to

which exclude from consideration on judicial inquiries classes of
jjfj*

8

^
1

/
evidence which would be taken into consideration on ordinary evidence,

inquiries The most important of these negative or exclusive rules

may, with reference to criminal proceedings, be stated as follows :

I. Nothing shall be admitted as evidence which does not tend Rule of

immediately to prove or disprove the charge.
relevancy.

II. The evidence produced must be the best obtainable under Rule of best

the circumstances.
To these may be added, subject to important qualifications :

III. Hearsay is not evidence. Hearsay.

IV. Opinion is not evidence. Opinion.

16. The form in which the first rule is expressed shows the I. Rule of

vagueness, and, it may be added, the necessary vagueness, of its relevancy,

character. What classes of facts "tend immediately" to prove
or disprove a charge ? Or, to use a more technical expression (c),

what facts are " relevant
"

? To this question no direct answer can

be given. No precise line can be drawn between ' ' relevant ): and
" irrelevant :)

facts. All that can be done is to state certain sub-

ordinate rules illustrating the kind of line which experience has

induced courts to draw with respect to particular classes of facts.

Common sense must supply the rest.

17. In the first place the character or general reputation of the ^^
n

accused person is not admissible as evidence of his guilt. This rule evidence for

is most important to prevent the injustice which might arise from Prosecu-

T i -j />! 11 tion.

prejudice or unpopularity. Crive a dog a bad. name ana hang
him," represents the popular instinct.

" A man shall not be con-

victed because he has a bad name," says the law. For this reason

the prosecutor may not give evidence of character, except to rebut

evidence to a contrary effect given on behalf of the accused (</).

. _

(a) Army Act s. 10 (4),

(6) See Army Act s. 18 (2).

(c) See Rule 73 (A).

(d) As to reply to witnesses to character called by the accused, see Rules 40 (3)

(E), S6 (C). The Court may also, after conviction, for their guidance in determin-

ing the sentence, take evidence as to the character of the accused (Rule 46).
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18. On the other hand, the accused may call witnesses to speak
generally as to his character. The evidence, however, of such

witnesses must be confined to the general reputation of the accused

for good character, and evidence of particular cases of praiseworthy
conduct in the accused is not properly admissible. This general

reputation for good character may be evidenced by showing that

the record of the accused in the conduct book is good, or that his

superior officers have publicly approved of the way in which he has

conducted himself while in the service.

19. Evidence of general good character cannot avail the accused

against evidence of the fact, but where some reasonable doubt
exists as to his guilt, it may tend to strengthen a presumption
of innocence

;
and where intention is a principal ingredient in the

offence, or where presumptive proof only is adduced, evidence as

to character, bearing on the charge, may be highly important, and
serve to explain the conduct of the accused. On a trial for treason,
Lord Kenyon obsei-ved, "An affectionate and warm evidence of

character, when collected together, should make a strong impres-
sion in favour of a prisoner ;

and when those who give such a

character in evidence are entitled to credit, their testimony should

have great weight with the jury." On a charge of murder, where
malice is the essence of the crime, expressions of goodwill and acts

of kindness by the accused towards the deceased are always
considered important evidence, as showing what was his general dis-

position towards the deceased, and leading to the conclusion that his

intention could not have been that imputed to him. On a charge
of stealing, character for honesty may be entitled to great weight.
So also on a charge implicating the courage of a soldier, character

for bravery and resolution might be of vast importance. But
it would be manifestly absurd and irrelevant, on a charge of

stealing, to allow character for bravery to weigh in the scale of

proof ;
or on a charge of cowardice, to be biassed by a character

of honesty. General character, unconnected with the charge,

though it may not weigh with the court, except in awarding
punishment in discretionary cases, may essentially serve the

accused, by influencing the superior with whom it rests to

mitigate or remit the sentence.

20. Evidence that the person accused of an offence committed
a like offence or acted in a similar manner on another occasion, is not

admissible merely for the purpose of showing that he has a general

disposition to commit such offences. Thus, on a charge of murder,
the prosecutor cannot give evidence of the conduct of the accused

in respect of other persons for the purpose of proving a blood-

thirsty and murderous disposition. So, on a charge against a sentry
of having been asleep on his post on a particular occasion, evidence

that he had been found asleep on his post on other occasions

would not be admissible for the purpose of showing that he would
be likely to commit the offence

;
and on a charge of insubordination,

evidence of insubordinate conduct on other occasions would not be
admissible for the purpose of showing a tendency to insubordinate

conduct (a).
21. But where several offences are so connected with each other

as to form part of an entire transaction, evidence of one is

admissible as proof of another. On a charge of stealing, for

example, though it is not material in general to inquire into any

(a) See, however, below, para. 93 (A).
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other taking of goods besides that specified in the charge, yet Ch. VI.
for the purpose of ascertaining the identity of the person, it is

often important to show that other goods which had been upon an

adjoining part of the same house and grounds were taken in the

same night, and afterwards found in the possession of the accused.

This is strong evidence of the accused having been near the owner's

house on the night of the robbery ;
and from that point of view it

is material. Thus, also, to prove the crime of arson, it may be
shown that property which had been taken out of the house at the
time of the firing was afterwards found secreted in the possession
of the accused. So, on a charge of desertion, it may be admis-
sible to inquire into the fact of (not the facts attending) a

highway robbery which had been committed by the accused on the

.night on which he absented himself, and for which he had been
'tried and convicted by a civil court. The crime of desertion,

depending on the intention not to return, might be inferred, in

connection with other circumstances, from the commission of a

heinous offence ;
and such collateral evidence is admissible to

prove the intention of the accused.
I 22. And where intention, knowledge, belief, malice, or any Pacts show-

other state of mind, is a necessary ingredient of the offence !"g 'f^
1'

a

charged, the commission of the principal act being either admitted iedge,belief,
or proved, evidence may, for the purpose of proving the existence &c -

of such a state of mind in reference to the particular matter in

question, be given of similar acts committed by the accused on
different occasions. Thus, although on a charge of murder
evidence as to the disposition of the accused, is, as has been stated,

inadmissible, j
ret former attempts by him to assassinate the

deceased are admissible as a proof of intention. So also evidence
is admissible as to former menaces or expressions of vindictive

feeling towards the deceased. Again, on a charge of uttering
base coin, proof that the accused uttered base coin on other
occasions is admissible as evidence that he knew the coin to be
base ;

and on a charge of obtaining credit by means of fraud,
where it was proved that the accused hired furnished apartments
and left them without paying for them, evidence that he had also

gone to other houses and left without paying was held admis-
sible as negativing the existence of any reasonable or honest
motive (a).

23. In support of a charge for malicious, disrespectful, or unbe- Facts show-

coming language, addressed by word of mouth, or written to, or j^V
1*611"

used of, a superior officer at a stated time, or in a particular letter, (further

after having proved the words in the charge, the prosecutor, to illustra~

show the spirit and intention of the accused, may prove also that
t!

he spoke or wrote either disrespectful or malicious words on the
same subject, either before or afterwards, or that he published or
disseminated copies of the letter set forth as disrespectful in the

charge. This evidence is admissible, not in aggravation of the
offence charged, but for the purpose of proving the deliberate malice
or disrespect imputed in the charge ;

and the accused may give in

evidence, as negativing a deliberate purpose, or as palliating, though
not justifying his conduct, that he had been provoked to act as he
had by the conduct of his superior towards him. So, on an
indictment for malicious shooting, if it is questionable whether
the shooting was by accident or design, proof may be given that at
another time the accused intentionally shot at the same person.

| (a) E. v. Wyatt, L.E. [1904] 1 K. B., 188.
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4. Where the charge is of a nature which makes the intention

a principal issue, as where a person is charged with treason, or

with a design to undermine the influence of the commanding
officer, an inquiry may be allowed into the conduct and sentiments
^ ^ne accused on particular occasions, but with reference only

to the overt act laid or specified in the charge, and to the

transactions proved against him. The intention of one particular
act may be best evinced by other contemporaneous actions, but

great caution is needed to prevent injustice to the accused by
extending the inquiry to matters wholly unconnected with the

charge. It would be the height of injustice to allow such an
attack upon him as would involve the necessity of his entering

unprepared and at once on the defence of every action of his life.

25. Again, where there is a question whether a person com-
niitted an offence, evidence may be given of any fact supplying a
motive or constituting preparation for the offence, of any subse-

quent conduct of the person accused, which is apparently influenced
,, . . , , ~. i r j i_ i_

by the commission of the offence, and of any act done by him, or

]yy njs authority, in consequence of the offence. Thus, evidence

may be given that, after the commission of the alleged offence, the

accused absconded, or was in possession of the property, or the

proceeds of property, acquired by the offence, or that he attempted
to conceal things which were or might have been used in committing
the offence, or as to the manner in which he conducted himself when
statements were made in his presence and hearing.

26. In cases of conspiracy, after primd facie evidence has been

given of the existence of the plot, and of the connection of the

accused therewith, the charge against one conspirator may be

supported by evidence of anything done, written, or said, not

only by him, but by any other of the conspirators, in furtherance

of the common purpose. Thus on the consideration of a charge of

mutiny, or exciting mutiny, evidence of this kind may, after such

primd facie proof, be received against a particular one of the accused.

27. Statements of the class above described are admissible as

evidence, if they are made in execution of the common purpose,
because they form part of the transaction to which the inquiry
relates (a). But a statement made by one conspirator, not in

execution of the common purpose, but in narration of some event

forming part of the conspiracy, falls within the rule of hearsay,
to which reference will be made hereafter, and is not admissible as

evidence against another conspirator, unless made in his presence (6).

In consequence of this distinction, the admissibility of writings
often depends on the time when they are proved to be in the

possession of fellow conspirators, whether it was before or after

the apprehension of the accused.

28. Thus, on the trial of a person for a treasonable conspiracy,
some papers, containing a variety of plans and lists of names,
which had been found in the house of a co-conspirator, and which
nac^ a re^erence to the design of the conspiracy, and were in fur-

therance of the plot, were held to be admissible as evidence against
the accused. All the judges were of opinion that these papers

ought to be received in the case, inasmuch as there was strong

presumptive evidence that they were in the house of the co-

conspirator before the apprehension of the accused, for the room
in which the papers were found had been locked up by one of the

(a> See below, paras. 51, 52.

(b) See R. v. Slake, 6 Q.B., 126 ; Stephen Dig. Ev.,p. 6 and 7 ; Wills, pp. 116 et seq.
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conspirators. And the judges distinguished the point in this case Ch. VI.

from a case cited where the papers were found, after the apprehen-
sion of the accused, in the possession of persons who possibly might
not have obtained the papers until afterwards.

29. As in trials for conspiracies, whatever the accused may have Acts an(
}

done or said at any meeting alleged to have been held in pursuance Of accused
of the conspiracy may be given in evidence against him on the when evi-

part of the prosecution, so, on the other hand, any other part of ^i^
c

fn
fo1

his conduct at the same meeting will be allowed to be proved in conspiracy

his behalf : for his intention and design at a particular time are best cases,

explained by a complete view of every part of his conduct at that

time, and not merely from the proof of a single isolated act or

declaration.

30. The meaning of the rule that the evidence produced must be n. Rule as

the best obtainable under the circumstances, is this. No evidence evidence
which leads us to suppose that other and better evidence remains
behind can have any weight, as the production of such inferior

evidence suggests that there is some secret or sinister motive for

withholding the better and more satisfactory evidence.

31. The rule in question is more strictly enforced with regard Rule chiefly

to documentary evidence than with regard to oral evidence, and ^^o^
16

is usually applied in the form of the two well-known sub-rules : ments.

(1) That a verbal account of the contents of a document can never primary
be received if the document itself is obtainable : (2) That, and

subject to certain exceptions, a copy of a document is not admissible evidence^
when the original document can be produced. In these cases the

document itself is said to be primary, whilst the verbal account,
or the copy, is called secondary evidence.

32. Primary evidence of the contents of a document is given by Primary
producing the document for the inspection of the court. evidence of

document.

33. If the document is of a kind which is required by law to be Attested

attested, but not otherwise (a), it is also necessary to call an and un~

attesting witness to prove its due execxition. But this rule is subject documents.

.
to the following exceptions :

(a) If it is proved that there is no attesting witness alive, and

capable of giving evidence, then it is sufficient to prove
that the attestation of at least one attesting witness is in

his handwriting, and that the signature of the person
executing the document is in the handwriting of that

person.

(6) If the document is proved, or purports to be, more than

thirty years old, and is produced from what the court
considers to be its proper custody, an attesting witness
need not be called, and it will be presumed without
evidence that the instrument was duly executed and
attested.

34. The rule as to the madnrissibility of a copy of a document Distinction

is applied much more strictly to private than to public or official between

documents. ffu
meats.

35. Secondary evidence may be given of the contents of a private Secondary

document in the following cases :

(a) Where the original is shown or appears to be in the possession documents,
of the adverse party, and he, after having been served when

with reasonable notice to produce it, does not do so.

(a) 28 & 29 Viet., c. 18, ss. 1, 7.
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(6) Where the original is shown or appears t<> be in the possession

or power of a stranger not legally bound to product- it,

and he, after having been served with a writ of fiibfxrntr
duces ti'cum, or after having been sworn as a witness am!
asked for the document, and having admitted that it is in

court, refuses to produce it.

(c) Where it is shown that proper search has been made for

the original, and there is reason for believing that it is

destroyed or lost.

((/) Where the original is of such a nature as not to be easily
movable (), or is in a country from which it is not per-
mitted to be removed.

(e) Where the original is a document for the proof of which

special provision is made by any Act of Parliament, or

any law in force for the time being (b).

(/) Where the document is an entry in a banker's book, provable
according to the special provisions of the Bankers' Books.
Evidence Act, 1879 (42 & 43 Viet., c. 11).

Secondary 36. Secondary evidence of a private document is usually given

private

06 either by producing a copy and calling a witness who can prove
documents, the copy to be correct, or when there is no copy obtainable, by
how given, calling a witness who has seen the document, and can give an

account of its contents.
Publicdocu- 37. No general definition of public documents is possible, but the

deeTned
What ru ^es f evidence applicable to public documents are expressly

to be. applied by statute to many classes of documents. Primary evidence

Primary of any public document may be given by producing the document
and secon- from proper custody, and by a witness identifying it as being what
evidence of & professes to be. Public documents may always be proved by
public docu- secondary evidence, but the particular kind of secondary evidence

required is in many cases defined by statute. Where a document
is of such a public nature as to be admissible in evidence on its

mere production from the proper custody, and no statute exists

which renders its contents provable by means of a copy, any copy
thereof or extract therefrom is admissible as proof of its contents,,
if it is proved to be an examined copy or extract, or purports to-

be signed and certified as a true copy or extract by the officer to
whose custody the original is intrusted (c).

Certified 38. It is provided by many statutes that various certificates,
official and public documents, documents and proceedings of cor-

porations and of joint stock and other companies, and certified copies
of documents, bye-laws, entries in registers and other books, shall

be receivable as evidence of certain particulars in courts of justice,
if they are authenticated in the manner prescribed by the statutes.

Whenever, by virtue of any such provision, any such certificate or
certified copy is receivable as proof of any particular in any court
of justice, it is admissible as evidence, if it purports to be authenti-

cated in the manner prescribed by law, without calling any witness,

to prove any stamp, seal, or signature required for its authentication,
or to prove the official character of the person who appears to have

signed it (d).

(a) e.g., a placard posted on a wall, or a tombstone.

(b) These are practically treated on the same footing as public documents.

(c) 14 <fc 15 Viet., c. 99, s. 14.

(rf) 8 & 9 Viet., c. 113, preamble, and s. 1, and Steph., Dig. Ev., art. 79. A certi-

ficate, &c., so receivable is merely handed in to the Court by the party producing it.
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39. tinder ., 2 of the Documentary Evidence Ad, IM;.S c;| & Ch. VI.

32 Viet,, c. :

>

,7) J primd facie evidence of any prociamalion, order, pr(n^,ns
or regulation issued by His Majesty, or by the Privy Council, also Of DOCU-

v procliimatioli, order, or re'julat ion issued by Or under the "i'-ntary

authority of any such department "f the < lovi-rnmeni or officer as ActaTto
3

i.-: mi lit ioii"d in tin- lir.,t column of the schedule lo tie- Act (a), certain

may bo o/i ven in ;dl coui-l:-; of justice, and in all le^al proceedings,
dooumentBi

whai
,

in all or any of the following modes. -(I.) I'.y the

production of a, copy of the (,'nz<;t.l<>, purporting to contain the

proclamation, order, or regulation: (2.) 15y the production of a

.opy ( ,f the proclamation, order, or regulation put -port in-; to be

printed bv (he ( ioveriinn-nt prinler (/>), or, when- the (|Uestioii
i ; in a. loiirl, in any llriti.-.li colony or possession, of a copy

purport imj; lo be printed under the authority of the legislature ,,f

that colony or po, session : ('.'..) \',y
the production, in the case of

any proclamation, order, or regulation issued (i) by His Majesty,
the IYi\ . Council, or (ii) by any of the departments specified in

the schedule, of a copy <>r extract purporting to be certified as true

either
('i) by Ihe eld I. or any Lord of the L'rivy Council, or (ii)

by the proper cei I

il'yinjr oHiccr specified in the second column of

the schedule.

Any copy or extract made in pursuance of the Act maybe in

print or in writing, or partly in print and partly in writing; and
no proof is re(|uired of the handwriting or ollicial position of any
person certifying in pursuance of the Act, to the truth of any copy
of or extract from any proclamation, order, or regulation.

40. Special provision is made by the Army Act for proving, by Special pro-

means of copies, attestation papers on enlistment, Kind's Regula- AjmyAct
lions, lloyal Warrants, and rules, warrants, and orders made in as to'docu-

pursuance of Ihe Act, records iu reo-Jmeiilal books, ami proceedings provable by
of COUrtS marl ia.l

(<:). copies.

41. In connection with the rule as to best evidence, reference ^ules a
.

s to

may be made lo tin- distinction between direct and indirect ^ence not
evidence. |;\- direct evidence is meant the statement of a person applicable

who saw, or otherwise observed with his senses, the fact in question. Jj

between

(a) The schedule as supplemented l>y the Documentary Evidence Act, 1895 (58 inf|i rect
Viet., c. V), i.i as follows :

evidence.
Con "N- I. COLUMN II.

NamC "J
'

n'//r l 'r'""''

lt "r
Names f Certifying Officer,.

The Commissioners of the Any Commissioner, Secretary, or Assistant Secretary
"iy. of the Treasury.

The Comml loners lor e\e- Any of the Commissioners for executing the office of

entiu^ the olli.-e ,,|- ],,,,, | I'.oni J I i jj[h A' liu iral, or either of the Secretaries to

Hij^h Admir.il. the said Commissioner .

Secretaries of State Any Secretary "r Under S",-! clary of Sti'le,

of 1'rivy Uonued Any inemher of tin) Committee of I'l i vy Council for
'Ir.ule. or ;my rieen.-lai-y or Assistant Secretary of
the said Comiriilt.ee.

Any Commit inner of the Poor Law Board, or any
Secretary or Assistant Secretary of the Baid Board.

'ihe 1'i-e .id.'iit or iiny ni'-inlier of tho Jioard, or the,
ii h Secretary of the Board, or any person authorised i>v

1'reside.nt to act on behalf of the y r ei e(;..ry of
! he lio.ird.

"I I nder the Documentary i idence Act, 1882 (45448 Viet., c. (9) this expressioii
hieludis Hla Majesty's Stationery (Hfiee. rite .same Act e.i tended the Doc!. Kvid.
Act, Hr.ri, 10 in-oei :IIM ,i imi.-,, Ai;., JM^ued by the Lord Lieutenant of Ireland. The
Aet, of 1898 (58 Viet., c. 9) extended the Act to any documents issued by the

1 1:0 i: I of Agriculture, now called the Board of Agriculture and Fisheries.
(<; Army Act, n.1. I'i.'J, Lt)6.

for Trade.

The Poor Law

I

Th.- lio.ird .il .' mil
n h

* The functions oi ! he 1'oor Law Board were transferred to the Local Government
i!Mid in 1871.

(M.L.)
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Ch. VI.
By indirect, Or as it is often called, circumstantial evidence, is

meant evidence of facts, from which the fact in question may be
inferred or presumed. The rule as to best evidence has no

application to the difference between direct and indirect evidence.
Direct evidence is not better than indirect or circumstantial

evidence, the difference between them being one not of degree but
of kind.

strenerth'of
42- From the circumstances under which crimes are ordinarily

circumstan- committed, it follows that direct evidence of their commission is

tia
.' rarely obtainable, and that in the great majority of cases reliance

must be placed on circumstantial evidence. Such evidence is in no

way inferior to direct evidence, and is in some respects superior to

it
;

for it has become a proverb that "
facts cannot lie," whilst

witnesses may. On the other hand, it must always be borne in

mind that if facts cannot "
lie," they may, and often do, deceive

;

in other words, that the interpretation which they appear to

suggest is not that which ought to be placed upon them. Therefore,
before the court finds an accused person guilty on circumstantial

evidence, it must be satisfied not only that the circumstances are
consistent with the accused having committed the act, but that

they are inconsistent with any other rational conclusion than that
the accused was the guilty person (a).

43- The writer of a series of papers on the value and danger of

difference circumstantial evidence, which appeared some years ago in a legal
between

paper (6), states one of the leading rules with respect to this e!;;--s

bad ch-cum- f evidence as follows :

" The facts on which it is sought to found
stantial "

the inference of guilt must be visibly and evidently connected with the
evidence. "crime" and illustrates the rule by contrasting two groups of

facts, of which the first would not, whilst the second would,
constitute convincing circumstantial evidence of a crime. The
characteristic difference between good and bad circumstantial
evidence cannot be better explained than by quoting the passage
which contains this illustration :

" In one of the works on evidence there is an admirable example
" of a series of circumstances such as are intended to be excluded I >y
" this rule, which we take the liberty of epitomising ;

"1. The accused was a man of bad general character.
"

2. He belonged to a nation characteristically regardless of
" human life.

"
3. He narrowly escaped conviction on a charge of murder sonic

"
years before.
"

4. There is a strong ill-feeling between his nation and that of
" the deceased.

"
5. He was heard to make exclamations in his sleep indicating

" a consciousness of having committed some terrible deed.
"

6. The deceased was robbed, and the accused is proved to be
"
notoriously greedy about money." It is scarcely necessary to say that, if a series of such circuiu-

" stances were indefinitely accumulated, it would fail to produce" in a sane mind a conviction that the accused was guilty. There
"

is no visible ligamen between these facts and the facts sought to
" be established that the accused committed the murder, as all the
" facts are perfectly consistent with his innocence. Contrast such
" circumstances with such as ordinarily present themselves in strong

(a) Hodge's case, 2 Lewin, C. C., 227.

((/) Law Journal, Oct. 11, 1879.
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"
cases of circumstantial evidence. Let us take, for instance, the Ch. VI.

"
following series of facts :

'1. The deceased was found apparently murdered by a pistol
"

bullet, which penetrated the skull.
"

2. On the ground near the body was found a small fragment
" of a newspaper, which smelled strongly of burnt powder, and led
" to the supposition that it had been used in separating the powder
" from the ball

;
and on the accused being arrested there was

"found another piece of newspaper, which corresponded minutely
" at the point where it was torn with that found near the bod}' of
" the deceased.

"
3. In a pond near the scene of the murder was found a pistol,

" which had evidently been only recently thrown into the water,
" and into which the bullet fitted.

"
4. The pistol was proved to have belonged to a gentleman in

" the neighbourhood ;
but it also appeared that the prisoner was

" a servant in his employment, and that the pistol was missed the
"
day before the murder from among several fowling pieces,

"
pistols, powder flasks, and other articles connected with the

"
paraphernalia of the sportsiran which were arranged in a small

"room in the gentleman's house devoted to the purposes of sport.
;;

It was a part of the prisoner's duty to keep this room and its
" contents in order.

"
5. When asked whether he ever saw the pistol, he denied it.

" On the prisoner were found two bank notes, which were proved
"

to have been given to the deceased in part payment for a horse
" sold by him to a neighbour.

" The first of these facts at once suggests suspicion against the
" accused. As the second and subsequent circumstances are dis-
"

closed, the suspicion becomes intensified
; and, as the narrative

"
goes on, the strong apparent connection between the facts and

" the crime rapidly, culminates, until, even before the last of them
"

is reached, the climax of moral certainty is attained, and the mind
"

is forced to accept the conclusion that the accused was the
"
perpetrator of the crime."
44. The rule which requires production of the best obtainable Best evi-

evidence does not require the strongest possible assurance
;

in
"

other words, does not require the fullest proof of which the case strongest

will admit, nor the repetition of evidence beyond that which is P ssible

rv. .
, -,

,. , ,,
L

f . ./ . . assurance.
sumcient to establish the tact, ior instance, it is not necessary, in

order to prove handwriting, to call the writer himself ; nor, if a
whole regiment should be present at some overt act of mutiny or

insubordination, as the striking a commanding officer in front of his

regiment, would the law require the production of all the persons
present ;

for if one witness only were produced, and if, from his

situation at the moment of the occurrence, he had as favourable
an opportunity of observing what took place as any person present,
his evidence would be complete, and not fnferior in kind to any that
could be produced.

45. On the same principle the law admits as sufficient the Dumber of

testimony of one credible witness, subject to statutory exceptions in witnesses

the case of treason and treason-felony ;
and to the exception that requi

in a trial for perjury one witness alone is not sufficient, without
some material and independent corroborative evidence in proof of

the statement as to which the perjury is charged, because, other-

wise, there is only the oath of one witness against the oath of the

person accused. The evidence of a single accomplice is in law
sufficient for a conviction, but such evidence mast be received with

(M.L.) E 2
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Cli. VI. extreme caution, and unless corroborated (see para. 85) should not
be accepted as proof of a person's guilt.

III. Rule as

to hearsay.

Form of

rule as to

hearsay in
narrower
sense.

Statement
made in

presence of

accused not
excluded.

Dying
declara-
tions.

46. The rule as to best evidence says that second-best evidence

shall not be produced if better evidence can be found. The rule as

to hearsay goes a step further, and says that certain classes of

second-best evidence shall not be produced under any circumstances.

The term "
hearsay

"
is primarily applicable to what a witness has

heard another person say with respect to facts in dispute. But it

is extended to all statements, whether reduced to writing or nut,

which are brought before the court, not by the authors of tin-

statement, but by persons to whose knowledge the statements have
been brought. The reasons for excluding such statements are, hrst,

that they are not made on oath
; and, secondly, that the person to

be affected by the statement has no opportunity of cross-examining
its author. The rule has been often criticised on the ground that

it sometimes excludes the only means of proof obtainable under
the circumstances

;
but its utility in excluding irresponsible proof

is obvious (a). It is subject to various limitations or exceptions,
tin- most important of which will be noticed below.

47. The rule as to hearsay in its narrower sense may be stated as

follows : "No statements with reference to a person charged with
;ui oll'ence, relative to the charge, made in his absence, can be
received in evidence against him." This rule is subject to several

exceptions : first, the admissibility of so-called "
dying declara-

tions"; secondly, the admissibility of statements forming part of

v hat is known by the name of the "res gestce" that is to say, of

I lie fact, or set of facts, or transaction forming, the subject of judicial

inquiry ; thirdly, the admissibility of statements made by a deceased

person against his pecuniary or proprietary interest
; and, fourthly,

the admissibility of statements made by a deceased person in the

strict course of business.

48. It will be observed that the rule does not include evidence as

to statements made in the presence of the accused (6), but it must
be recollected that evidence of any such statement, although ad-

missible as showing the conduct of the accused when he heard the

statement, is not evidence that the statement was true
; e.g.,

evidence that A.B. said to the accused "you stole C"s watch" is

admissible to show the conduct of the accused on hearing that accusa-

tion, but is not evidence to prove that the accused did in fact

steal the watch as alleged.
49. The first of the exceptions above referred to is that relating

to dying declarations, which are admissible only in trials for murder
or manslaughter. In such trials a declaration made by the person
killed as to the cause of his death, or as to any of the circumstances
of the transaction which resulted in his death, is admissible as

evidence, if it is proved that the declarant, at the time of making
the declaration, was in actual danger of death, and had given up
all hope, of recovery.

"
Dying declarations," said Mr. Justice

i'\lfs(r), "ought to be admitted with scrupulous, I had almost

.,.! "Hearsay evidence, as a general rule, is in t admissible, and it is not art-

mi .'Me because one knows to what extent people will be and are disposed to speak
untruly, even without any motive whatever, and one knows what little imporiance
<-an lie attached to any rumour or innythiiig stated as a mere hearsay." James,
L. .T. in I'olini v. Gray, L. R. 12 Ch. Div. at p. 4L';x

(6) As to confession of an accomplice made in the presence of the accused, see
below, para. 73.

(.(> It. v. Jenkins, L. R. 1 C. C. R. at p. 193.
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said with superstitious care. They have not necessarily the sanction Ch. VI.
of an oath; they are made in the absence of the prisoner; tin-

person making them is not subject to cross-examination, and is iu
no peril of prosecution for perjury. There is also great danger of
omissions and of misrepresentations, both by the declarant and the
witness. To make a dying declaration admissible, there must be
an expectation of impending and almost immediate death from
the causes then operating. The authorities show that there must
be no hope whatever."

50. The circumstances under which, in trials for murder, state- Dyig
ments by the person alleged to have been murdered as to the cause tkms!"
of his death are and are not admissible as evidence against the illustration

accused, may be illustrated by the following cases :

ot rule>

(".) At the time of making the statement the deceased had no

hope of recovery, though his doctor had, and he lived ten

days after making the statement. The statement was
admitted as evidence ().

(i.) The deceased, at the time of making the statement (which
was written down), said something which was taken down
thus :

"
I make the above statement with the fear of death

before me, and with no hope of recovery." On the state-
ment being read over, she corrected this to " with no

hope at present of my recovery." She died thirteen
hours afterwards. The statement was not admitted as
evidence (&).

51. Passing to the second of the exceptions above referred to,
Statement

the rule is, that where a statement is part of the res gestce or
pa'rTo'n-es

transaction constituting the offence, then, whether it is or is not gesttr.

made in the presence of the accused, it is admissible as evidence

against him. Words uttered during the continuance of the main
action, whether by the active or by the passive party, though they
cannot amount to acts for which the accused can be held respon-
sible, yet may so qualify or explain the acts which they accompany,
that they become essential for the due appreciation of them. Even
where the accused is uo longer present, if the words are the im-
mediate and natural effect and consequence of continuing action on
his part, though uttered out of his hearing, they may well be
considered as part of the transaction.

52. There is no difficulty in understanding the general principle
on which such statements are admitted, but there is sometimes great
practical difficulty in determining how long the " transaction

"
sestae <

ought to be considered as continuing, and what ought to be treated
as " the immediate and natural effect of continuing action." Thus in
a case (c), which has been the subject of much discussion, the facts

appear to have been as follows : A man is knocked down by a

passing cab, and afterwards dies from the injuries thereby occasioned.
Just after the accident, the prisoner, the driver of the cab, being
then out of sight and out of hearing, a person who had not witnessed
what had occurred conies up, and inquires into the matter, and the
deceased makes a statement to him. The statement was admitted

I

as evidence, though it did not come within the rule as to dying-
declarations, but the propriety of its admission has been much
questioned.

(a) E. v. Mosley, 1 Moo. C. C. 97. This and the nest case are cited[as illustrations
by Stephen, Dig. Ev., art. 26.

'

(b) li. v. Jenkins, L. R. 1 C. C. R. 187,

(c) R, v, Foster, 6 C. and P, 335.
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Ch. VI.

Special rule
in case of
trials for

rape and
kindred
offences.

Statements
as to bodily
or mental
feeling
admissible.

Declaration
of deceased
derson

against
interest.

Statements
made in
course of
business by
person since
deceased.

Admissi-

bility of

deposition.

Summary
of evidence
how far

admissible.

53. In trials for rape, and kindred offences against women and I

evidence is allowed to be given as to the fact that, shortly I

after the commission of the offence, the person against whom the
offence was committed made a complaint about it, and as to the

particular terms of the complaint so far as they relate to the

charge. This is admissible for the purpose of showing that the con-
duct of the person against whom the offence was committed was
consistent with the story told by her in the witness box (a). |

54. When it is intended to prove the bodily or mental feelings
of a person at a particular time, evidence may be given of the usual

expression of such feelings made by him at that time (b). Thus,
in the Rugeley poisoning case, statements made by the deceased
before his illness as to his state of health, and during his illness as
to his symptoms, were admitted as evidence against the accused.

55. Thirdly, a declaration, written or oral, made by a person
since deceased against his pecuniary or proprietary interest is ad-
missible (c). If it is admitted, the whole of the statement of which
it forms part becomes admissible.

56. Fourthly a statement, written or oral, or an entry, which it

is the duty of a person to make in the ordinary course of his

business or professional employment, is admissible as evidence after
his death, provided it is made contemporaneously with the act to

which it relates. But it is only admissible to prove those facts

which it was the duty of the person making the statement or entry
to include in it, and of which he had personal knowledge. Thus,
where on a trial for murder it appeared that the deceased, a con-

stable, had, in the course of his duty, made, shortly before his

death, a verbal statement to his superior officer as to where he was
going, and what he was going to do, it was held that this state-

ment, which was to the effect that the deceased was going to watch
the accused, was admissible (d).

57. It may sometimes happen that a material witness, who has

given evidence at the preliminary inquiry, cannot attend at the
trial. In proceedings before a civil court for indictable offences,

provision is made for such cases by a statute (e) which enacts that
the deposition may be read as evidence, on proof that the witness is

dead, or so ill as not to be able to travel, that the deposition was
taken in the presence of the accused person, that the accused then
had a full opportunity of cross-examining the deponent, and further,
on prima facie evidence that the deposition is signed by the justice
by or before whom it purports to be taken. This provision would
be applicable where such depositions are required by a court-
martial on a trial for an offence under s. 41 of the Army Act.

58. There is no provision making the summary of evidence taken
before a commanding officer, when an accused person is remanded for
trial by court-martial, evidence under the same circumstances as

depositions taken before magistrates. Accordingly, the summary
cannot be admitted as evidence of the facts recorded by it except
where the accused has pleaded guilty (/). But where a statement

(a) R. v. Osbnrne, L.R. [1905] 1 K.B. 551.

(b) Stephen, Dig. Ev., art. 11.

(c) Stephen, Dig. Ev., art. 28.

(rf) See Stephen, Dig. Ev., art. 27. Under 42 & 43 Viet., c. 11, where an entry is

made in an ordinary banker's book in the usual and ordinary course of business, a
copy of the entry is evidence of the entry and of the matters therein recorded.

(e) 11 & 12 Viet., c. 42, s. 17. See also Stephen, Dig. Bv., arts. 140, Hi, and 30 & 31
Viet., c. 35, s. 6.

(/') See Rule 37,
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recorded in the summary of evidence is put in issue before a Ch. VI.

court-martial, as, for example, where a discrepancy is alleged
between the statement made in the summary and the evidence

given before a court-martial ;
or where the alleged wilful falsehood

of such a statement becomes the occasion of a trial by a court-

martial, the summary, if purporting to give the verbatim statement
of the witness, may be given in evidence as confirmatory of the
statement having been made.

59. The rule excluding hearsay evidence is, as has boon seen, Application

applicable to written or documentary, as well as to oral evidence, of hearsay
fjh^ ,. ., ruletodocu-
I he statement of a person who is not called as a witness is none rnentary
the less

"
hearsay

" because it has been reduced to writing, and is evidence.

ottered in that form to the court. But in its application to

documents of a public or official character, the rule is subject to

very important qualifications. In the case of many such documents,
the statements which they contain are, either under the general
law, or under express statutory provisions, admissible as evidence
to the matters to which they relate.

60. Thus, by the general law, a statement of any fact of a public Recitals of

nature, if made in anv recital in a public Act of Parliament, or in Pub}ic facts

, ,.
J r

. T i- or state-

any Koyal proclamation, or speech in opening Parliament, or in ments, pro-

any address to the Crown of either House of Parliament, is damations,

admissible as evidence of that fact.

61. So also an entry in any record, official book, or register Entry in

kept in the British dominions, or at sea, or in a foreign country, Public
1

, /i i i / record mademade in proper time by any person in the discharge or any duty jn perform-
im posed on him by law, is admissible as evidence of the facts to ance of

win. -hit relates.
duty-

62. And, under the special provisions of the Army Act, attesta- Special pro-

tion papers, letters, returns, and documents respecting service, army Arm^Acft.
lists, gazettes, warrants, and orders made in pursuance of the Act,
records in regimental books, descriptive returns, and certificates

of conviction or acquittal, are made evidence of the facts stated

by them (a).

63. The general rule is that the opinion or belief of a witness is IV - 1
?
u

.

le as

in>t evidence. A witness must depose to the particular facts
^

which he has seen, heard, or otherwise observed, and it is for the
court to draw the necessary inference from these facts. Thus a
witness may not on a trial for desertion characterise the absence of

tin- accused as "desertion." This is a matter of inference, and is the

point which it rests with the court to determine according to the
e\ idence. The examination of the witness should be confined to

the fact of the accused absenting himself, and to such other facts

vant to the < -hargc- as may be within the knou-Iet.lye of the
witness.

(a) See Army Act, ss. 163-165. Note the distinction between the provision
making the copy evidence of the original, as an exception from the rule as to
best evidence (e.g., s. 163 (1) (c), as to copies of the King's Eegulations, Ifoyal
Warrants, A'c.), and the provisions which make the document, as an exception
from the rule as to hearsay, evidence of the facts to which it relates ; also the
distinction between a document being evidence of certain facts and (as a letter
or record) evidence of the statement <>t those facts by some person.
The statements in the text, particularly in para. ,59, as to tlie admission of

documents, do not exclude the admission in evidence of documents which are

part of the res gestce. If, e.g., a person is charged with embezzlement, the
books which it was his duty to keep are admissible in evidence as part of the
transaction under investigation, and the entries made by him or under his authority
in those books will be evidence against him, as part of his conduct in relation to
that transaction, and as raising presumptions which he must explain.
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Ch. VI.

Exception
in case of

experts.

Medical

experts.

Experts in

military
science.

Experts in

hand-
writing.

Rule
excluding
opinion
rloes not
exclude
evidence as
to belief.

Opinion as
to conduct,
how far

admissible.

64. The chief exception to this rule relates to the evidence

of experts. The opinion of an expert, that is to say, a person

specially skilled in any science or art, is admissible as evidence on

any point within the range of his .special knowledge.
65. Thus, in a poisoning case, a doctor may be asked as an expert

whether, in his opinion, a particular poison produces particular

symptoms. And, where lunacy is set up as a defence, an expert

may be asked whether, in his opinion, the symptoms exhibited

by the alleged lunatic commonly show unsoundness of mind, and

whether such unsoundness of mind usually renders persons in-

capable of knowing the nature of their acts, or of knowing that

what they do is either wrong or contrary to law ().
66. An officer may be asked, as an expert, to give his opinion

on a point within his special military knowledge, but to make his

opinion admissible his knowledge must be of a kind not possessed

by the court generally. Thus, in a trial before a court-martial it

is not proper to ask a'witness for an opinion depending on military

science generally, though it may be perfectly proper to put ques-

tions involving opinion, to an engineer as to the progress of an

attack, or to an artillery officer as to the probable effect of his

arm, if directed as assumed ;
since these matters, though having

reference to military science, are not of such a nature as to be

presumably known to each member of a court-martial.

67. With respect to handwriting, it has been specially provided

by statute (b) that comparison of a disputed handwriting with

any writing, proved to the satisfaction of the court to be genuine,

is permitted to be made by witnesses, and such writings, and the

evidence of witnesses respecting the same, may be submitted to

the court and jury as evidence of the genuineness, or otherwise, of

the writing in dispute. It must, however, be borne in mind that

writing made for the special purpose of comparison is not unlikely

to be disguised. The comparison may be made either by a person

acquainted with th handwriting, or by an expert in handwriting,
or by the court itself. A witness may be required to read writing
or to Avrite in the presence of the court.

68. The rule which requires a witness to state what he kn\\
,

and not what he thinks, does not require him to depose to facts

with an expression of certainty that excludes all doubt in his

mind. For example, it is the constant practice to receive in

evidence a witness's belief of the identity of a person or thing, or

of the fact of a certain handwriting being the handwriting of a

particular person, though he will not swear positively to those facts.

It has been decided that a witness who falsely swears that he

"thinks" or "believes," may be convicted of perjury equally

with the man who swears positively to that which he knows to be

untrue.
69. In eases affecting the conduct of the accused, either as to

deportment or language, it is not only proper, but often necessary

to require a witness to declare his opinion, because that opinion

may be derived from the impression of a combination of circum-

stances, occurring at the time referred to, difficult, if not impossible,

fully to impart to the court. But it would be manifestly improper
to draw the attention of a witness to facts, whether derived from

(a) See
(b) 28

-
e Stephen, Dig. Ev., art. 49. and cases there cited as illustrations.

& 29 Viet., c. 18, s. 8. Provided the witness is in fact skilled in the
r i. ,1 :*. : . . . 14- X r, ,'.,,,. n 4- *-iv.i<-l -fl-iat l^o ic -nf\4~. si nvrtfpRRlfin n I OX "lPV*tl

parisoii of handwriting, it is immaterial that he is not a p
immaterial how be acquired his skill, K, v. Silverlock [1894] 2

professional expert and
Q.B. 766.
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his own testimony or from that of another witness, and to ask his Ch. VI.

opinion as to their accordance with military discipline or usa.^
1

,

because the court, being in possession of facts, are the only proper
judges of their tendency. If the witness is asked a question the

tendency of which is to make him express his opinion as to the

general conduct of the person accused, or to give his judgment
on the whole matter of the charge, he may, and should, decline to

answer it.

70. A witness may not read his evidence or refer to notes of Refreshing

evidence already given him, but he may while under examination
refresh his memory by referring to any writing made by himself
at the time of the transaction concerning which he is questioned, or
so soon afterwards that the court consider it likely that the
transaction was at that time fresh in his memory. The witness

may also refer to any such writing made by any other person, and
read by the witness within the time aforesaid if, when he read it,

he knew it to be correct. Any writing so referred to must be

produced and shown to the adverse party if he requires it, and that

party may, if he pleases, cross-examine the witness upon it.

71. But a witness who refreshes his memory by reference to a Notes re-

writing must always swear positively as to the fact, or that he has ^tevi*
a perfect recollection that the fact was truly stated in the memo- dence of

raiidurn or entry at the time it was written. If on referring to themselves.

a memorandum not made by himself he can neither recollect the
fact nor recall his conviction as to the truth of the account or

writing when the facts were fresh in his memory, so that he cannot

speak as to the fact further than as finding it noted in a written

entry, his testimony is objectionable, as hearsay.

(v.) Admissions and Confessions.

72. In criminal proceedings admissions by the accused of matters Rule as to

relating to an alleged offence as distinguished from actual confes- admissions,

sion of the oifence itself are, strictly speaking, not receivable as
evidence (a). It is, however, the practice of courts-martial to
receive admissions made in open court as to collateral or com-
paratively unimportant facts, not involving criminal intent, which
are not in dispute, but must be proved on the part either of the

prosecution or of the defence. Thus, it is the practice to allow
either party the option of admitting the authenticity of orders or

letters, or the signature of a document, or the truth of a copy, put
in by the other party, in cases where such writings are receivable
when proved ; or that certain details in an enumeration of stores,
or in an account, are correctly stated

;
or that a promise or per-

mission to a certain effect, or to a certain order, was actually given,
or that a certain letter was sent or received on a given day ; and
so in similar cases where admissions may expedite the proceedings
and do not go to the merits of the matter before the court.

() This does not extend to acts done or things said by the accused as part of
the res ge*t<e, which, until explained by him, raise a presumption of guilt ; as, for
instance, if he has charged himself in a book of account which it was his duty to
keep with a sum of money, the book may be an admission that he received "tl.c

money, and on proof that he made the entry, is admissible in evidence against
him. A letter by a person charged with an offence apologising for the offence
would ordinarily be a confession, but a letter admitting some of the facts
alleged, but explaining them so as to show that there was no criminality in
them, would ordinarily not amount to a confession.
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Confession
made after
removal of
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produced by
threat, &c.,
deemed
voluntary.

73. The general rule is, that a confession is not admissible as

evidence against any person except the person who makes it (a).
But a confession made by one accomplice in the presence of another
is admissible against the latter to this extent, that, if it implicates
him, his silence under the charge may be used against him, whilst

on the other hand his prompt repudiation of the charge might tell

in his favour.

74. Before a confession can be received in evidence, it must be

proved affirmatively that the confession was free and voluntary ;

and therefore the prosecutor must always prove the circumstances
under which it was made.

75. A confession is not deemed to be voluntary, if it appears to

the court to have been caused by any inducement, threat, or

promise proceeding from a magistrate or other person in authority
or concerned in the charge (e.g., the prosecutor or the person having |

the custody of the accused), and having reference to the charge
against the accused person, whether addressed to him directly or

brought to his knowledge indirectly, and if, in the opinion of the

court, the inducement, threat, or promise gave the accused person
reasonable grounds for supposing that by making a confession he
would gain some advantage or avoid some evil in reference to the

proceedings against him. Thus, on a trial of A for murdering
B, a handbill issued by the Secretar of State, promising a reward
and pardon to any accomplice who wToukl confess, was brought to

the knowledge of A, who, under the influence of a hope of pardon,
made a confession. It was held that the confession was not

voluntary (b).

76. But a confession is not involuntary merely because it appears
to have been caused by the exhortations of a person in authority
to make it as a matter of religious duty, or by an inducement
collateral to the proceedings, or by inducements held out by a person
having nothing to do with the apprehension, prosecution, or exami-
nation of the accused. Thus, A being charged with the murder of

B, the chaplain of the gaol read the Commination Service to A, and
exhorted him on religious grounds to confess his sins. A in con-

sequence made a confession, and it was held that this confession

w;is voluntary (c). So, again, a confession made by a prisoner to a

gaoler in consequence of a promise by the gaoler that if the prisoner
confessed lie should be allowed to see his wife, would be admissible

in evidence. In short, to make a confession involuntary, the in-

ducement must have reference to the escape of the accused from the

criminal charge against him, and must be made by some person,

having power to relieve him, wholly or partially, from the con-

sequences of that charge.
77. A confession is deemed to be voluntary if, in the opinion of

the court, it is shown to have been made after the complete removal
of the impression produced by any inducement, threat, or promise
which would otherwise render it involuntary. Thus, A is accused

of the murder of B, and C, a magistrate, tries to induce A to confess

by promising to try to get him a pardon if he does so. The

Secretary of State informs C that no pardon can be granted,

(a) Stephen, Dig, Ev., art. 21. As to when the statement of one mutineer or

conspirator is admissible against another, see above, para. 26, et seq.

(b R. v. Jiosti-ell, Car. and Marsh, 681, cited as an illustration by Stephen,
Dig. Ev., art. 22. B. v. Thompson [189.3] 2 Q.B., 12. I

(c) It. v. Gilham, \ Moo, C. C., 186, cited by Stephen, Dig. Ev., art. 22,
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and tliis is communicated to A. After this A makes a statement. Ch. VI.
This is a voluntary confession ().

78. Facts discovered in consequence of a confession improperly Facts

obtained, and so much of the confession as distinctly relates to
{

1

nro
(

J,

ve
n

'ed

those facts may be proved. Thus, A, accused of burglary, makes involuntary
a confession to a policeman under an inducement which prevents

confession

it from being voluntary. Part of it is that A had thrown a Ian-
'

tern into a certain pond ;
the fact that he said so, and that the

lantern was found in the pond in consequence, may be proved (b).
79. It is, of course, improper to endeavour to extort a confession Confession

by fraud or under the promise of secrecy ;
but if a confession promise^f^

is otherwise admissible as evidence, it does not become inadmis- secrecy, &c.

sible' merely because it was made under a promise of secrecy, or
in consequence of a deception practised on the accused person for
the purpose of obtaining it, or when he was drunk, or because it

was made in answer to questions whether put by a magistrate,
officer, or private person, or because he was not warned that he
was not bound to make the confession, and that evidence of it

might be given against him.
80. If a confession is given in evidence, the whole of it must be Whole of

given, and not merely the parts disadvantageous to the accused must
S

be
n

person. given.
81. Evidence amounting to a confession may be used as such Confession

against the person who gives it, though it was given on oath and n
a
a
n
e OI

j,

though the proceeding in which it was given had reference to the previous"

1

same subject-matter as the proceeding in which it is to be used, proceed-
and though the witness might have refused to answer the questions

mgs>

put to him
; but if, after refusing to answer such questions, the

witness is improperly compelled to answer, his answers are not a

voluntary confession (c). Thus A was charged with maliciously
wounding B. Before the magistrates, A had appeared as a witness
for C, who was charged with the same offence. A's deposition
was allowed to be used against him on his own trial (d). The same
rule would appear to apply to statements made by a soldier charged
before his commanding officer

; but the proceedings of a court of

inquiry, or any confession or statement made at a court of inquiry,
cannot be used as evidence against an officer or soldier before a

court-martial, unless the court-martial is one for the trial of an
officer or soldier for wilfully giving false evidence before the court
of inquiry (e).

(vi.) Who may (jive Evidence.

82. As a general rule, every person is a competent witness. General

Formerly persons were disqualified by crime or interest, or byruleas^te
being parties to the proceedings, but these disqualifications have of'wt-

61

now been removed by statute (/), and the circumstances which nesses.

formerly created them do not affect the competency, though they
may often affect the credibility, of a witness.

83. Under the general law as it stood before the Act of 1898 Com-

came into force a person charged with an offence was not com-
p^rsoa

5' f

! charged.
(a) Stephen, Dig. Ev., art. 22, R. v. Clewes, 4 C. and P., 221.
(b) Stephen, Dig. Ev., art. 22, R. v. Gould, 9 C. and P., 364.
(c) Stephen, Dig. Ev., art. 23.

(d) H. v. Chidley and Cummins, 8 Cox, Crim Ca 365
(e) Kule 124 (L).

(./') Lord Denman's Act, 6 <fe 7 Viet., c. 85; Lord Brougham's Act, 14 & 15
Viet., c. 99 ; Criminal Evidence Act, 1898, 61 and 62 Viet., c. 36. The last-mentioned
Act, bv s. 6, is not to apply to courts-martial till so applied by Rules of Procedure,
It has so applied since the 16th January, 1899. gee Rule 73 (Bl,
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. VI. petent to give evidence on his own behalf, but many exceptions
had been made to this rule by legislation, and the rule itself

was finally abolished by the Criminal Evidence Act, 1898. Under
the new law a person charged is a competent witness, .but

(i.) He can only give evidence for the defence ; and,

(ii.) He can only give evidence if he himself applies to do so.

84. Under the law as it stood before 1898 persons jointly

charged and being tried together were not competent to give
evidence either for or against each other. Under the new law a

person charged jointly with another is a competent witness, but

only for the defence and not for the prosecution. If, therefore,
one person charged applies to give evidence his cross-examination

must not be conducted with a view to establish the guilt of the

other.

If, therefore, it is thought desirable to use against one accused

person the evidence of another who is being tried with him, the latter

should be released, or a separate verdict of not guilty taken against
him. An accused person so giving evidence is popularly said to turn

King's evidence. If an accused person thinks that the evidence of

one or more of the other persons proposed to be conjointly arraigned
with him will be material to his defence, he should claim a

separate trial (a).

85. It follows from what has been stated that the evidence of

an accomplice is admissible against his principal, and vice versa,

subject, if they are tried together, to what has been stated in the

preceding paragraph. The evidence of an accomplice should always
be received with great jealousy and caution. A conviction on the

unsupported testimony of an accomplice may, in some cases, be

strictly legal, but it is the practice to require it to be confirmed

by unimpeachable testimony in some material part, and more

especially as to his identification of the person or persons against
whom his evidence may be received.

86. The wife of a person charged is now a competent witness,

but, except in certain special cases :

(i.) She can only give evidence for the defence
; and,

(ii.) She can only give evidence if her husband applies that she

should do so.

The special cases in which a wife can be called as a witness

either for the prosecution or for the defence, and without the

consent of the person charged, are where the accused is charged
with an offence under Sections 48 and 52-55 of the Offences against
the Person Act, 1861 (24 & 25 Viet., c. 100), or under Section 12

or 1C of the Married Women's Property Act, 1882 (45 & 46 Viet.,

c. 75), or under the Criminal Law Amendment Act, 1885 (48 & 49

Viet., c. 69), or under the Prevention of Cruelty to Children Act
1904 (4 Edw. 7, c. 15) (6), and cases in which the wife is by |

common law a competent witness against her husband, i.e., where
the proceeding is against the husband for bodily injury or violence

inflicted on his wife. The rule of exclusion extends only to a

lawful wife. There is no ground for supposing that the wife

of a prosecutor is an incompetent witness.

(a) See Rule 15.

(b) Offences against 5 Geo. IV, e. 83, and 8 & 9 Viet., c. 83 (desertion of wife,

&c.) are not included in this list, as the sections do not apply to persons subject to

military law, See Army Act, e. 145 (I).
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87. A Witness is incompetent if, in the opinion of 1 the court, he Ch. VI.

is prevented by extreme youth (a), disease affecting his mind,
*

or any other cause of the same kind, from recollecting the matter tency^from
on which he is to testify, from understanding the questions put idiotcy, &c.

to him, from giving rational answers to those questions, or from

knowing that he ought to speak the truth (b).

88. A witness unable to speak or hear is not incompetent, but Deaf and

may give his evidence by writing or by signs, or in any other dumb per-

niHimer in which he can make it intelligible, but such writing competent"
must be written and such signs made in open court. Evidence so

-i\ i-ii is deemed to be oral evidence (b).

89. The particular form of the religious belief of a witness,
or his want of religious belief, does not affect his competency. If |>eiief

he takes an oath he may take it with such ceremonies and in such
i i i / \ T i i*

manner as makes it binding on his conscience (c). It he objects petency.

to take an oath on the ground that he has no religious belief, or

that taking an oath is contrary to his religious belief, he may
make a solemn affirmation (d).

90. A member of a court-martial is a competent witness in favour Compe-

o.f the accused, and might, as such, be sworn to give evidence ^ Member of

any stage of the proceedings; but the Army Act and Rules of court to

Procedure direct that a witness for the prosecution shall not sit on g'Y6

a court-martial for the trial of any person against whom he is
evillence -

a. witness (e). A member of 'the court must not. communicate

privately to other members of the court any special knowledge
which he has, or thinks that he has, of the guilt or innocence of the

accused, or act on private grounds of belief. If he wishes to give
evidence, he must be sworn as other witnesses and be subject to

cross-examination.
91. It will be seen that the effect of the successive enact- Distinction

ments which have gradually removed the disqualifications attaching
to various classes of witnesses has been to draw a distinction

between the competency of a witness and his credibility. No person bility.

is disqualified on moral or religious grounds, but his character may
be such as to throw grave doubts on the value of his evidence.

No relationship, except to a limited extent that of husband and

wife, excludes from giving evidence. The parent may be exam ined
on the trial of the child, the child on that of the parent, maste
for or against servant, and servant for or against master. The
relationship of the witness to the prosecutor or the accused in

such cases may affect the credibility of the witness, but does not
exclude his evidence.

(vii.) Privilege of Witnesses.

92. It by no means follows that, because a person is competent
Person com*

to give evidence, he is therefore compellable to do so. There are afwa'ysTom-

many cases in which a witness before a civil court may decline to peitadieto

answer a question or produce a document, and the like privileges eiu-e

V1~

are expressly extended by statute to witnesses before courts-

martial (/).

CM By the Criminal Law Amendment Act, ISSu (18 & 49 Viet., c. 69, s. 4), aud

I
the Prevention of Cruelty to Children Act, 19U4 (4 Edw. 7, c. 15), s. lo, special pro-

I vision is made for the reception of the unsworn evidence of a child in tin- I^LH^ of
I certain offence? against girls and children.
I (b) Stephen, Dig. Ev.. art. 107,

(c) Kules 30, 82 iC) ; and see 1 & 2 Viet., c. 1CP.

(d) 51 it i>2 Viet., c. 46 ; Army Act, a. 52 (4), Kule S3,

i (e) Army Act, s. 50 (3), Kulea lit (B) (ii) and 106

(/) See Army Act, s. 12*, and Rule ;3 (B,.
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Ch. VI.

Witness not
to be com-
pelled to
criminate
himself.

93. No one, except the accused himself when giving evidence

on his own application, and as to the offence wherewith he is

charged, is bound to answer a question if the answer would, in the

opinion of the court, have a tendency to expose the witness, or

the wife or husband of the witness, to any criminal charge, penalty,
or forfeiture, which the court regards as reasonably likely to be

preferred or sued for, or to any military punishment. Accordingly,
an accomplice cannot be examined without his consent, but if an

accomplice who has come forward to give evidence on a promise
of pardon, or favourable consideration, refuses to give full and fair

information, he renders himself liable to be convicted on his own
confession. However, even accomplices in such circumstances are

not required to answer on their cross-examination as to other

offences.

93A. Where the accused offers himself as a witness he may be

asked any question in cross-examination, notwithstanding that

it would tend to criminate him as to the offence charged. But
he may not be asked, and if he is asked must not be required to

answer, any question tending to show that lie has committed, or

been convicted of, or been charged with, any other offence, or is of

bad character, unless

(i.) The proof that he has cr muiitted or been convicted of the

other offence is admissible evidence to show that IK' is

guilty of the offence with which he is then charged ; or,

(ii.) He lias personally or by his advocate asked questions of

the witnesses for the prosecution, with a view to establish

his own good character, or has given evidence of his good
character, or the nature or conduct of the defence is such

as to involve imputations on the character of the prosecutor
or the witnesses for the prosecution ; or,

(iii.) He has given evidence against any other person charged
with the same offence (a).

He may not be asked questions tending to criminate his wife.

Evidence tending to show that the accused has been guilty of

criminal acts other than those covered by the charge is not

admissible, except on the issue whether the acts charged against
the accused were designed or accidental, or except for the purpose
of rebutting a defence otherwise open to him (ft).

The circum-

stances under which evidence of this kind is admissible arc well

illustrated by the foliowing case (c). M. and his wife were charged
with the wilful murder of an infant child. The evidence showed

they had received the child from its mother on certain representa-
tions as to their willingness to adopt it, and upon payment of a

sum inadequate for its support for more than a very limited

period, and that the child's body had been found buried in the

garden of a house occupied by them. It was held that evidence

that the prisoners had received several other infants from their

mothers on like representations and on like terms, and that bodies

of infants had been found buried in a similar manner in the gardens
of several houses occupied by the prisoners, was relevant to the issue

which had to be tried by the jury. In such a case the person charged
would be liable to be cross-examined as to the circumstances

under which the bodies of the other infants came to be so buried.

(a) See Rule 80.

(b) See para 22, supra.
(c) Makin v. A'torney.Generalfor New South Wales, L.R. [1894], A.C. 57.
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94. The privilege as to criminating answers does not eo\vr

answers merely tending to establish a civil liability. No one is p r ; v]i^7e

excused from answering a question or producing a doi-inncut only docs not

because the answer or document may establish or tend to establish

that lie owes a debt, or is otherwise liable to any civil suit, either

at the instance of the crown or of any other person (<). ?.
ivi

!,.
liability.

95. The privilege of not answering for the above reasons is the When

privilege of the witness, and therefore he may waive it, and if he privilege

chooses to answer, his answer must be received in evidence, but the waived by

privilege mentioned in the following paragraph is for the protection witness.

of other parties, and cannot be waived except with their consent.

96. Another class of privilege is based on considerations of Evidence as

XT ,,
,

., . . to affairs of

public policy. No one can be compelled to give evidence relating state.

to any affairs of State, or as to official communications between

public officers upon public affairs, except with the permission of the

officer at the head of the department concerned.

97. On this principle, a confidential report, or letter, or official to'conlclen-

information of a confidential character, although it may refer to tial reports

matters which a court-martial may have decided to be relevant to ail(* mfo1'-

the inquiry before it, cannot be produced or disclosed except by
consent of the superior authority ;

and this consent is refused if

the production or disclosure is considered detrimental to the public
service. Proof of the refusal should be laid before the court by the

examination of a witness, or by a written communication, read in

open court, and attached to the proceedings.
98. So also, the proceedings of a court of inquiry cannot be called Privilege as

for by courts-martial, nor witnesses examined as to their contents
; CeerUngs of

nor is any confession or statement made at a court of inquiry court of

admissible against an officer or soldier before a court-martial. The 1I1(Jull'y-

only exception to this rule is in the case of a court-martial held for

the trial of an officer or soldier for wilfully giving false evidence
before the court of inquiry (/>).

99. Again, in cases in which the Government is immediately Informa-

concerned, no witness can be compelled to answer any question the
jj^mlssion

answer to which would tend to discover the names of persons by or Of offences.

to whom information was given as to the commission of offences. It

is, as a rule, for the court to decide whether the permission of any
such question would or would not, under the circumstances of the

particular case, be injurious to the administration of justice (c).

100. A husband is not compellable to disclose any communication Commnni-
rnade to him by his wife during the marriage ;

and a wife is not cations

compellable to disclose any communication made to her by her
nmrriage.

husband during the marriage (d).

101. A legal adviser is not permitted, whether during or after Professional

the termination of his employment as such, unless with his client's comn 111-

express consent, to disclose any communication, oral or documentary,
made to him as such legal adviser, by or on behalf of his client,

during, in the course of, and for the purpose of his employment, or
to disclose any advice given by him to his client during, in the course

of, and for the purpose of such employment. But this protection
does not extend to :

1. Any such communication if made in furthei ance of any
criminal purpose ;

(re) 46 Geo. Ill, c. 37.

(6) See also para. 81 above, and Hule 124 (L).
(c) Stephen, Dig. Bv., art. 113.

(d) 16 & 17 Viet,, c. 83, s. 3 ; 61 & 62 Viet., c. 36, 8. 1 (rf) ; and Kule SO (1).
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Cli. VI. 2. Any fact observed by a legal adviser in the course of his

employment as such, showing that any crime or fraud has
been committed since the commencement of his employment,
whether his attention was directed to such fact by or on
behalf of his client or not

;
or

3. Any fact with which the legal adviser became acquainted
otherwise than in his character as such.

The expression
"
legal adviser " includes barristers and solicitors,

their clerks, and interpreters between them and their clients, and
the person assisting the accused during trial before a court-

martial (a).
Doctors and 102. Medical men and clergymen are not privileged from the

n.ot*
y

*
n
^

1 disclosure of communications made to them in professional confi-

leged. dence, but it is not usual to press for the disclosures of communi-
cations made to clergymen.

Questions to 103. The questions, whether answered or not, should be entered

on pro-

ted on l 'ie proceedings. When the witness claims the privilege of not

ceedings answering, it is for the court to decide whether the question is

whether within any of the exceptions. Courts-martial may also in their

or not. discretion interpose by informing a witness, at the time when a

question is put to him, that he is not bound to answer. Any such

interposition, and any claim of privilege by the witness, and the

fact whether the witness is required to answer or not. should be
noted on the proceedings.

(viii.) How evidence is to be given.

Mode of 104. The mode in. which evidence is to be given before courts-

dence
S
dealt

niartial ig fully dealt with in the Rules of Procedure, to Avliich

with by the following paragraphs must be taken as supplemental.
Kules.

Points 105. It will be the duty of the court in every case to see that

attention of
^ 10 ru l es f evidence are strictly conformed to. The following

court. points will require special attention in relation to any evidence

that may be tendered :

(a) That it is relevant to the issue.

(6) That it is the best evidence procurable.

(c) That it is not within the rule rejecting hearsay evidence.

(d) That (except in the case of experts) it is not a mere expression
of opinion.

(e) That if it is a confession or admission, it is legally
admissible.

( / ) That if it is a document, it is legally admissible and properly

put in evidence (6).

(y) That no document or other thing ia used for the purposes
of the trial which has not been properly put in (c),

(A) That any witnesses called are legally competent to give
evidence.

(?')
That any document with which a witness proposes to refresh

his memory is legally admissible for the purpose.

(/) That the examination of witnesses in fairly and properly
conducted.

(a) Stephen, Dig. Ev., art. 115.' I

(6) A document is said to be "put in" when it is produced to the court, and,
unless verification by a witness is unnecessary (para. 38), properly verified,

(c) This must, however, be taken subject to the qualification that for purposes of

identification, &c., any document or thing may be shown to a witness before it has
been formally proved and put in. Sea below, para. IK).
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106. This last point requires a little more detailed notice. The Ch. VI.

examination of a witness by the person who calls him is called his
Exa~^a .

examination, or direct examination, or examination-in-chief ;
and on uonof

this examination the question must be relevant to the issue, that witnesses.

is to say, must relate to the matters in issue at the trial. The
court must, of course, in all cases see that a witness is not com-

pelled to answer any question in respect of which he is entitled to

claim privilege ;
and must also see that, as far as possible,

a witness is so dealt with that his honest belief is obtained from
him.

107. Accordingly a witness must not be asked in examination-

in- chief leading questions on any material point, that is to say,

questions suggesting the answer which the person putting the

question wishes or expects to receive, or suggesting disputed facts,

as to which the witness is to testify. For instance, a witness must
not be asked,

" Did the accused then go into the barrack-room ?
"

but " What did the accused do next ?
"

If it were not for this

rule a favourable and dishonest witness might be made to give

any evidence that is desired. On the other hand, it would be mere
waste of time to enforce the rule where the questions asked are

simply introductory and form no part of the real substance of the

inquiry, or where they relate to matters which, though material,
are not disputed. But where a question relates to a contested

point, which is either directly conclusive of the matter in issue, or

directly and proximately connected with it, the rule should nearly

always be strictly enforced, and no question should be allowed

iu a form which directly or indirectly suggests to the witness the

answer desired, or which, embodying a material fact, admits of a

conclusive answer by a simple
" Yes " or " No."

108. Care must, however, be taken in enforcing this rule not Test of what

to exclude questions which do not really suggest an answer, but

merely direct the attention of the witness to the subject as to which
he is questioned. It is often, indeed, extremely difficult in practice
to determine whether or not a question is in a leading form, and in

all such cases the real test should be whether or not the examina-
tion is being conducted fairly and with the object of eliciting the

honest belief of the witness.

109. The following may be taken as examples of fair and unfair Examples of

examination of a witness. Suppose a man to be charged with the û af
murder of another by stabbing, the body having been found at questions,

the upper end of a certain street, and a witness to be called to

speak to the circumstances under which the blow was struck.

There would be no objection to ask the witness

If he remembered the 12th August, and
If he was in North Street about noon on that day.

These questions, though in a leading form, are merely intro-

ductory, and if the defence of the accused was that he had struck the

blow, but that he had done it in self defence, there would be no
objection to going a little further and asking
Whether he saw the deceased and the accused there ?

But from this point all leading questions should be avoided,
and the examination should be continued in some such form as

this :

In what part of the street were the accused and deceased
when you first saw them ?

How far were you from the accused and the deceased ?

Tell us in your own words exactly what passed.

(M.L.) F
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Ch. VI.

Rule as to

directing
attention to

particular
persons and
things.

Exceptions
in case of

hostile
witness.

Rules as to
cross-ex-
amination.

To ask, instead of the first question-
Were they at the upper end of the street when you first saw

them ?

would be highly improper, as it might be very important in con-

sidering whether or not there had been a long quarrel or scuffle,
to know whether they had moved far from the place where the
witness first saw them to the place where the body was found. It

would obviously be still more improper to ask,
Did you see the accused go up stealthily behind the deceased

and strike him a blow with a knife ?

or any question of that character.

If, on the other hand, the defence set up were an alibi, it would
be improper to ask directly after the introductory questions

Whether the witness saw the deceased and the accused there 1

The questions in that event should rather be
Whether lie saw anyone there ?

Whether he could identify them ?

Whether he can identify anyone in court as having been

present ?

though, finally, if an answer could not be got in any other way, the
attention of the witness might be called to the accused, and he

might be distinctly asked,
" Whether he saw that person there 1

"

But this should not be done until the witness had said that he
saw some persons there, and that he would know them again.

110. The rule in these cases is, that the attention of a witness
who has alluded to any person or thing, may be called to a par-
ticular person or thing for the purpose of identification, and that
the witness may be asked directly whether that is the person or

thing to which he alluded
;
but in practice this should only be done

after examination in the ordinary way has failed to elicit any distinct

replies. When any article, such as a stick, belt, or document, is

produced in court for the purpose of identification, the witness

may be asked such questions as " Whether he recognises it," and
" Whether he saw anything done with it, or to it

;

" but such a

question as " Whether he saw A strike B with the stick or belt,"
or " Whether he saw A make an alteration in the document," should
not be admitted. If, however, the interests of justice plainly

require it, the court may allow this general rule to be relaxed.

Thus where a witness is evidently labouring under a want of

recollection, the court may in their discretion, according to the

circumstances, allow him to be assisted by the suggestion, for

instance, of a name, or of the contents of a lost document.
111. Of course, if a person calls a witness and the witness appears

to be directly hostile to him, or interested on the other side, or

unwilling to give evidence, the reason of the rule fails, and the court
should allow the person calling the witness not only to ask him

leading questions, but to cross-examine him, and to treat him in

every respect as though he were a witness called by the other side,

except that as he had been put forward as worthy of credit, by the

person calling him, that person must not be permitted, either by
cross-examination or by direct evidence, to impeach his credit by
general evidence of bad character (a).

112. When the examination-in-chief is finished the opposite party
cross-examines the witness. In cross-examination leading questions
and irrelevant questions may be put, and must be answered, as the

(a) 28 & 29 Viet., c. 18, s 3.
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cross-examining party is entitled to test the examination-in-chief by
Ch. VI.

every means in his power ;
and irrelevant questions are often put in

cross-examination for the sole purpose of putting a witness who is

supposed to have learnt up the story, off his guard. Questions
also may be put on cross-examination which tend either to test

the accuracy or credibility of the witness or to shake his credit,

impeaching his motives or injuring his character
; though such ques-

tions cannot be put on the examination-in-chief or re-examination.

113. Nevertheless, questions should not be allowed which assume Further

that facts have been proved which have not been proved, or that "'^^j
answers have been given contrary to the fact. Nor, though irrele- cross-

vant questions may be asked, should a witness be pressed in cross- examina-

exam ination as to any facts, which, if admitted, would not affect

the matter at issue or the credit of the witness. And if the person

cross-examining intends to adduce evidence contradicting the

evidence given by the witness, he should be required to put to the

witness in cross-examination the substance of the evidence which
he proposes to adduce, in order to give him an opportunity of

retracting or explaining.
114. When a witness is under cross-examination he may be asked Further

any questions which tend to test his accuracy, veracity, or credi- observ-a-

i -i-i / L c -i. 11 11 j i_ j.i tions on
bility, or (except in the case or a witness originally called by the cross-

person cross-examining him) to shake his credit by injuring his examina-

character. But a witness may of course decline to answer a question
fa

as to which he is entitled to claim privilege, and the right of

asking questions tending merely to discredit, a right which has

sometimes been seriously abused in civil courts, is qualified in the

case of trials before courts-martial by Rule 92 of the Rules of

Procedure.
115. Evidence cannot be given to contradict the answer of any Exclusion

witness to a question which only tends to shake his credit by f evidence
. . . 1-1 'tO COIl-

iiijuriLg his character, except : tradict

(i.) Where the witness is asked whether he has ever been to
S

questions
convicted of any felony or misdemeanour and denies or testing

refuses to answer (a) ;
veracity.

(ii.) Where he is asked a question tending to show that he is not

impartial ;

(iii.) Where he has previously made inconsistent statements
;

(iv.) Where he can be shown to be a notorious liar.

In the first two cases proof may be given of the truth of the facts

suggested. The other two cases are dealt with in the following
paragraphs.

116. A witness may be asked whether he has, on a previous Cross-ex-

occasion, made a statement relative to the issue and inconsistent amination

with his present testimony, the circumstances of the supposed state- "^5^
nieiit being referred to sufficiently to designate the particular statements.

occasion, and if he does not admit that he made such a statement,
proof may be given that he did in fact make it. The summary of
evidence may be used to prove any statement which the witness

made, and which it is proposed to contradict, and evidence may be
called to prove that the evidence of a witness, though consistent
with the summary, is not consistent with the evidence given by
him at the investigation before the commanding officer. Such a

question may be put, even though the statement may have been in

(a) 28 & 29 Viet., c. 18. Such questions could not be put to an accused person giving
evidence except in the cases mentioned in para. 93A.

(M.L.) F 2
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Ch. VI.
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rules.

writing (notwithstanding the rules as to documentary evidence),
and even without the writing being shown to him or proved in

the first instance
; though it should be shown to him afterwards,

and his attention called to those parts of the writing which are to>

be vised to contradict him, as otherwise the contradictory proof
cannot be given (a).

117. The credit of any witness may be impeached by the adverse

party by the evidence of persons who swear that they, from their

knowledge of the witness, believe him to be unworthy of credit on
his oath. Such persons may not, on their examination-in -chief?

give reasons for their belief, but they may be asked their reasons-

in cross-examination, and their answers cannot be contradicted,

When the credit of a witness is so impeached, the party who called

the witness may give evidence in reply to show that the witness

is worthy of credit.

118. At the conclusion of the cross-examination the person
who called the witness may, if he pleases, re-examine him

;
but

the re-examination must be directed exclusively to the explanation
of matters referred to in cross-examination

;
and if new matter is..

by permission of the court, introduced in re-examination, the other

side may further cross-examine upon it.

119. Speaking generally, the above rules should only be enforced:

in their full strictness in the case of counsel or skilled advocates

or other persons who may be supposed to be thoroughly acquainted'
with the rules of evidence, and therefore may be presumed only to

break the rules of evidence for the sake of obtaining an improper
advantage. In other cases the court may allow considerable lati-

tude, and should interfere only where the interests of justice

plainly require it.

(a) 28 & 29 Viet., c. 18, ss. 4, 5.
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CHAPTER VII.

OFFENCES PUNISHABLE BY ORDINARY LAW.

Introductory.

1. The first forty sections of the Array Act specify the various Liability of

military offences of which a person subject to military law may C |,

(

j

l

1

ie

s|; s

to
tt

be guilty. The sections embrace not only offences against disci- as military

pline, but also offences against the persons and property of soldiers, law.

Nearly all the offences of which a soldier can be guilty as a soldier

and as against another soldier are included in these sections.

A soldier, however, is not only a soldier but a citizen also, and
as such is subject to the civil as well as to the military law. An
act which constitutes an offence if committed by a civilian is none
the less an offence if committed by a soldier, and a soldier not less

than a civilian can be tried and punished for such an offence by
the civil courts (a).

2. In order to give military courts complete jurisdiction over jurisdiction

soldiers, those courts are authorised to try and punish soldiers for of military

civil offences, namely, offences which, if committed in England, are ^1
3

punishable by the law of England. offences.

They are not allowed to try the most serious offences (6) treason,

murder, manslaughter, treason-felony, or rape if those offences can,
with reasonable convenience, be tried by a civil court. They are,

therefore, prohibited from trying any such offence if it is com-
mitted in the United Kingdom, or if it is committed anywhere
else in the King's dominions, except Gibraltar, within a hundred
miles from a place where the offender can be tried by a civil court,
unless indeed the offence is committed on active service.

Subject to the above exceptions, a military court can try all

civil offences of a soldier wherever committed.
3. But though this wide power of trial is given, it is not as a

Principles
rule expedient to exercise the power universally. ?n ^.

icl
?

Where troops are stationed at places having no available civil shouid
C

be
n

courts under British judges within a reasonable distance, or are exercised,

stationed in a foreign country, and the only law to which the

troops are subject is that administered by the military courts, it

is necessary to try all offences committed by soldiers by military
courts.

But in the United Kingdom, in most parts of India, and in

most of the colonies, where there are regular civil courts close by,
It is, as a general rule, inexpedient to try a civil offence by a mili-

tary court, more especially if the offence is one which injured the

property or person of a civilian, or if the civil authorities intimate
a desire to bring the case before a civil court.

This general rule is, however, subject to qualifications The line

dividing the military from the civil offence may be narrow. The
offence may have been committed within the barracks or military
lines. There may be a doubt whether the person affected by the

(a) Sections 41 (b), 162 (2), and ch. VIII.

(61 Section 41.
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Ch. VII. offence is or is not a civilian. The soldier may be one of a body of

troops about to sail abroad. There may be reasons making the

prompt infliction of punishment expedient. In any such case it

may be desirable to try the offence by a military court.
There may be also considerations arising out of the importance

of maintaining military discipline. If either offences of a particular
kind or offences generally are rife in a corps or at a station, it may be
necessary, for the sake of discipline, to try every offence, whether
civil or military, by court-martial, so that the punishment may be
prompt and the sentence exemplary.
The heinonsness of an offence is nlso an element of consideration.

A trifling offence, such as would, if tried before a civil court, be
properly punishable by a small tine, may well be punished by the

military court immediately, especially if the case is one in wliich

stoppages may be ordered to make good damage occasioned by the
offence (a). On the other hand, a more serious offence, especially one
which would ordinarily be tried by a jury, had better be relegated
to the civil court. So should any case where intricate questions
of law are likely to arise, as, for instance, questions of obtaining
goods or money by false pretences from civilians.

Scheme of 4. Though, then, the cases involving civil offences which will come
the chapte-. before courts martial will not be numerous, it is necessary to

describe the offences which may come before them. It is the

object of this chapter to do so briefly. No scientific classification
of offences has been attempted, but the more common offences
have been treated in greater detail than those which experience
shows rarely, if ever, to come within the cognisance of courts
martial (b).

Before proceeding to a description of the various offences it

will be convenient to discuss, first, the punishments which may be
awarded, and, secondly, the general principles as to criminal

responsibility, principles, it must be remembered, which are

applicable to military not less than to civil offences.

Punish-
ments.

(i) Punishments.

5. Section 41 of the Army Act specifies the punishments which
may be awarded for the most serious offences, treason, murder,
manslaughter treason-felony and rape. With regard lo every other
civil offence, the erfect of tne section is to authorise courts-martial
to award as a maximum punishment either, in the case of an I

officer cashiering, or in the case of a soldier two years' imprisonment,!
with or without hard labour, or the punishment which under the
civil law may be awarded for the offence. This rule is, of course,
subject to the general limitation on the powers of punishment of

regimental and district courts-martial (c), and to the prohibition
applicable to all courts-martial against awarding a period of

() See Section 138 (3).

(b) To those who wish for a more detailed knowledge of the criminal law of England
the following author. ties are recommended :- Russell on Crimes and Misdemea-
nours, Archbold's Pleadings and Evidence in Criminal Cases, Roscoe's Digest of the
Law of Evidence in Criminal Cases, Stephen's Digest of Criminal Law, Stephen's
General view of the Criminal Law, and the Report of the Criminal Code Bill
Commission, 1879. A convenient summary of the law relating to each particular
offence will be found iu the Encyclop<cd"ia of the Laws of England (edited by
Mr. A. W. Renton;, under the proper heading.

(c) Army Act, Sections 47 (?,), 48 (6). Under these provisions a regimental
court-martial may not award a sentence of discharge with ignominy or in
excess of detention for forty-two days. A district court-martial may award any
punishment except death or penal servitude.
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imprisonment exceeding two years (a). In the table at the end ch. VII.
of this chapter will be found the punishments which a civil court
can award in respect of each of the offences described in the

chapter. A comparison of the various punishments will be a guide
to the court as to the heinousness, of each offence in the eye of

the law. It must be remembered that each punishment specified
in the table, as well as the alternative punishment of two years'

imprisonment, is a maximum, and in awarding punishment for a

civil offence a court-martial should be guided by exactly the same

principles as those which should guide them in punishing military
offences (b). Where a sentence of penal servitude is passed the

term awarded must be not less than three years.
6. Other consequences besides the punishments awarded by the Other con-

court sometimes result from a conviction, consequences which it

will be well to bear in mind when passing sentence. Thus every tions.

conviction for treason or felony (c) involves the consequence that
the offender may be ordered to pay the whole or any part of the
costs of the prosecution, and every conviction for felony involves

the consequence that the offender may be ordered to pay any sum
not exceeding 100 by way of compensation to any person who
has suffered loss of property through his offence.

So also if the offender is sentenced on a charge of treason or

felony to

Death,
Penal servitude,

Imprisonment with hard labour for any period, or

Imprisonment without hard labour for more than one year,
he will forfeit any public office, and any pension or superannuation-
allowance payable out of any public funds, which he may then
hold or be entitled to, unless he receives a free pardon within a
limited time

; he will also become incapable of holding any public
office or employment in the future, until he receives a free pardon
or has suffered his punishment, and been discharged from custody ;

and he will incur varioiis other civil disabilities (d).

Again, if the offender is sentenced on a charge of treason or

felony to death or penal servitude, he will be disabled from

making contracts, from suing at law, and from charging or

parting with his property until he is pardoned or has suffered

his punishment and been discharged from custody ;
and an

administrator may be appointed to take charge of his property until

such pardon or discharge, or until he dies, or is made bankrupt.

(ii) Responsibility for Crime.

7. The general rule is that a person is responsible for the Criminal
, r i -r> j.i responsi-natural consequences or ins acts. Jout there are many cases in

hiiity.

which it would be obviously unfair to make a person criminally

responsible for doing a particular act, though under ordinary
circumstances such an act would undoubtedly be an offence. The

following are the principal cases of this kind which it is necessary
"

to mention here.

8. A child is considered to be incapable of committing an offence children,

before the age of seven years ;
and any act of a child between the

(a) Army Act, a. 68 (2). Imprisonment is, of course, here used as distinct from
penal servitude.

(b) See eh. V, paras. 80-88.
<c} As to which offences are felonies, see table at end of chapter.
(d) See also Army Act, s. 44 (11).
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Insane
persons.

Ch. VII. ages of seven and fourteen can only be held to be an offence if it

is shown affirmatively that the child had sufficient capacity to know
the nature and consequences of his act, and to appreciate that he
was doing wrong.

9. A person cannot be convicted on a criminal charge in respect
of an act done by him while labouring under such unsoundness
of mind as made him incapable of appreciating the nature and

quality of the act he was doing, or that such an act was wrong.
Thus, if a man kills another under the insane delusion that he is

breaking a jar, he will not be criminally responsible.

Every person is, however, presumed to be sane and to be

responsible for his acts until the contrary appears, and it must,
therefore, be clearly established that the accused is brought
within the terms of the exception as above laid down before he
can have the benefit of it (a). Unless a person is brought strictly
within the terms of the exception it is no excuse whatever to show
that his mind is affected by disease. For instance, the fact that a

person is under the delusion that his nose is made of glass will not
in any way excuse him if he commits an offence, unless he can

prove that the delusion had a connection with the offence.

It is immaterial whether the unsoundness of mind is due to

natural imbecility or produced by disease, or whether the disease

itself is due to the sufferer's own dissipation, a*, for instance, in

the case of delirium treinens.

10. If, how
r

ever, the unsoundness of mind is the result of mere

temporary intoxication from liquor or drugs, it will be no excuse
if the intoxication is voluntary, but it will be an excuse if the
intoxication is produced by fraud, or otherwise against the will of

the patient. Even voluntary intoxication will often be an important
fact in considering the intention with which an act was done where
the intention is an essential part of the crime

;
for instance,

if a person is accused of wounding another with intent to murder
him, the fact that the accused was very drunk at the time ought
to be taken into account in considering whether the intent is

established
; though even in such a case the intent may be proved

by evidence of premeditation, or other facts.

11. An act may also be excused if committed by a person acting in

company with others, provided that he is compelled to act as he
does by threats of death or serious injury, continued during the
whole time that he so acts.

12. In extreme cases an act may sometimes be justified on the

plea of necessity, if it is done by a person in order to avoid inevitable

and irreparable evil to himself or those whom he is bound to pro-
tect, though, of course, the act must not be disproportionate to

the end to be attained, nor must more be done than is absolutely
necessary to attain that end. Thus if the captain of a steamer,
without any fault on his part, finds himself in such a position that
he must either change his course or run down a boat with 20 people
in it, he is justified in changing his course, although by so doing
he runs a risk of swamping a boat with two people in it.

13. Ignorance of lavo is no defence to a criminal charge. Thus, if

A, a foreigner unacquainted with the law of England, kills B in

Temporary
intoxica-
tion.

Compul-
sion.

Necessity.

Ignorance
of law. a duel fought in England, A's act is murder, although he may

(a) When on the trial by court-martial of a person charged with an offence it

appears that such person committed the offence, but was insane at the time of
its commission, the court must find specially the fact of his insanity. Army Act,
B. 130 (2).
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have supposed it to be lawful. But such ignorance may properly Oh. VII.

be taken into consideration in determining the amount of punish-
ment to be awarded.

14. Ignorance of factvfill very often be an excuse, i.e., a person's ignorance

conduct will, as a rule, be judged as though the facts which he * fact -

honestly and on reasonable grounds believed to exist at the time of

such conduct had been the actual facts. But this excuse will not

avail a person if his ignorance proceeds from wilfulness or
negligence.

In some few cases (which are noticed below when the otfences

are described (a) )
even an honest and reasonable belief will not

protect a man, if he is actually mistaken, and a man therefore does

the act at his peril.
15. Where a person has no excuse to prevent his being criminally Parties to

responsible for the result of his actions, his responsibility will

not be limited to the simple case where he is present, and actually
commits an offence with his own hand. Thus, if a soldier negli-

gently leaves a ball cartridge mixed with blank cartridges, he will

be responsible if injury results.

16. Again, where a person does an act by means of an innocent

agent, as if a soldier knowing a note to be forged induces a comrade,
who does not know it to be forged, to get it changed, or if a soldier,

knowing that a pair of boots do not belong to him, induces a com-
rade to steal them by representing that they were his property
and not the property of the actual possessor, in both these cases

the soldier, but not his comrade, is responsible.
17. Similarly, if a person assists another in the commission of an Assisting in

offence he is responsible as though he had committed it himself
;

and even if such assistance is indirectly given, as, for instance, if two
or three men go out together to commit a burglary, and one waits

at the corner of the street to keep watch while the others commit
the burglary, the watcher will be guilty of burglary equally with

the others, though he never goes near the house. On the other

hand, if the offence charged, involves some special intent, it must
be shown that the assistant was cognisant of the intentions of the

person whom he assisted
; thus, on a charge of wounding with

intent to murder, it must be shown that an assistant not only
assisted the principal oli'ender in what he did, but also knew what
his intention was, before the former can be convicted on the full

charge.
18. If several persons go out with a common intent to execute Common

some criminal purpose, each is responsible for every offence intent.

committed by any one of them in furtherance of that purpose, but
not for any offence committed by another member of the party
-which is unconnected with the common purpose, unless he per-

sonally instigates or assists in its commission. Thus, if a police
officer goes with an assistant to arrest A in a house and all the

occupants of this house resist the arrest, and in the struggle the

assistant is killed the occupants are responsible. But if two

persons go out to commit theft and one unknown to the other

puts a pistol in his pocket and shoots a man the other is not

responsible.
19. A person is in all cases fully responsible for any offence instigating

which is committed by another at his instigation ;
even though

an ol

the offence may be committed in a different way from the one that

lie suggested, as, for instance, if a person were to instigate another

(a) See paras. 37, 39.
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to murder a man by shooting him, and the murderer stabbed the
man instead, the instigator would still be responsible. Further,
he is responsible for any other offence which may, and was likely
to, result from such instigation, as, for instance, the murder in the
course of a robbery which he had instigated. But a person will not
be responsible for an offence which he may have instigated another
to commit, if he countermanded its execution, and notice of the
countermand was received by the person instigated before the
commission of the offence (a) : nor where he instigates one offence
will he be responsible for the commission of another unconnected
therewith.

20. Mere knowledge that a person is about to commit an offence,
and even conduct influenced by such knowledge, will not make a
person responsible for that offence unless he does something actively
to encourage its commission

;
for instance, if a man knows that

two others are going to fight a prize-fight, and acts as stake-holder,
but takes no other part in the circumstances attending the fight,
at which he is not present, and one of the prize-fighters is killed,
the stake-holder will not be responsible for his death.

21. When a person is responsible for an offence under paras. 17,
18, and 19, he is equally responsible and liable to the same punish-,
ment as the principal offender. Such a person 'is sometimes called
an accessory before the fact.

22. A person may in some cases incur criminal responsibility,
even after an offence has been committed, if the offence is a
felony (6), and he becomes what is called an accessory after the
fact, i.e., if he assists the felon to evade justice (knowing that he
has committed a felony) either by comforting, hiding, or otherwise

actively assisting him, or by opposing his apprehension, or rescuing
him from arrest, or by voluntarily permitting the felon to escape
from his custody, where the accessory is himself the custodian.
The mere allowing a felon to escape, without giving him active

assistance, will not make a person, an accessory after the fact,

except in the case above-mentioned, where the accessory is

himself the custodian.
23. An endeavour to commit or to procure the commission

of an offence is in itself an offence and renders a person criminally
responsible, even though the endeavour is unsuccessful (c).A mere intention to commit an offence unaccompanied by acts

'

will not amount to an actual "
attempt," nor will acts themselves,

if they are merely preparatory to the commission of the offence.
For instance, if a man goes to Birmingham to buy dies to make
bad money, the mere going there is not an attempt to make bad
money. Some overt act must be done which is more than an
intention or preparation, and which aims at but falls short of the

complete offence
; thus, if the man had not only gone to Birming-

ham, but had actually bought the dies, he would have been guilty
of an attempt to make bad money.

It is not necessary that it should have been legally or physically
possible for the offender to have committed die full offence.

24. In some cases the intention with which an act is committed
becomes essential

;
where this is the case, the intention may either

(a) Of course, though the execution of the crime was countermanded, the insti-

gator would still be liable to be prosecuted for the misdemeanour of inciting
to commit an offence, though not for the offence itself.

(6) As to what offences are felonies, see Table at end of chapter.
(c) As to attempts to murder, see para, 54; and as to what amounts to an attempt

to shoot, see para. 34.
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be proved by independent evidence, as, for instance, by words proved ch. VII.
to have been used by the offender or by a previous course of conduct

(a), or may be presumed from the act itself, according to the maxim
that a man intends the natural consequences of his own act. In

other words, the mode of discovering a man's intention is to

consider what were at the time of his act the natural consequences
of that act. Thus, if A sets fire to B's mill, the intent of A to

injure B is inferred as being a natural consequence of the act of

A in setting tire to the mill.

Intention iu this context means the immediate intention as

distinguished from motive or ulterior intention.

If a man bound by law to perform any duty does an act which

necessarily causes, or most probably will cause, a failure in the

performance of that duty, he will be held in law to have intended

to fail, and therefore to have wilfully failed, to perform that duty.

Thus, for example, if one soldier in charge of another who is in

military custody leaves him in a public-house, and goes away to visit

a friend elsewhere, and the soldier in custody escapes, the soldier in

charge of him must be considered to have wilfully permitted him
to escape, because the escape was the natural result of the act

;
but

if there was no evidence of any deliberate act of the soldier contrary
to his duty, or if the escape was due to mere ordinary carelessness

in the course of the performance of the soldier's duty, then he could

not be held wilfully to have permitted the escape.
25. Generally speaking, a person will not be criminally respon-

Conse

sible for an act affecting the person or property of another if done
with that other's consent. This does not apply to cases of killing
or maiming, except when the killing or maiming results from a

surgical or some similar operation reasonably and properly per-
formed for the sufferer (b). Thus, if one soldier with the consent

even at the request of another cuts off that other's forefinger
with a view to enable him to obtain his discharge, the consent or

request does not relieve the former of responsibility. The
consent must be free and must not be extorted by fear of injury or

given under a misapprehension of fact. Such a consent, or the con-

sent of a lunatic, of a child under twelve, or of a person in a state

of intoxication, will not relieve the person who does the act of

responsibility if the act apart from the consent would constitute

an offence.

26. A person is not criminally responsible for the result of a Accident

pure accident which is not to be attributed in any way to any
carelessness or negligence, or to an unlawful act on his part.
Thus if a woodcutter is lawfully cutting down a tree and the

head of his axe flies off, or if a man is lawfully riding down a

road and his horse is whipped by another person, and caused to

start off, or if a man is lawfully shooting at game or any other

object, and in any of these cases there result to a bystander injuries
which cannot be attributed to negligence on the part of the wood-

cutter, rider, or shooter, as the case may be, he will not be

responsible for the injuries caused.

On the other hand, if a person points a gun at another in sport and

pulls the trigger without having good grounds for believing, or

having taken any proper precautions to ascertain, that the gun was

unloaded, he will be responsible, as the accident might clearly have

(a) See ch. VI, paras. 22-24, and 93A.

(6) In cases of this kind the consent of the sufferer will be presumed if he is

unable to give it. (e.g., if he is unconscious from the loss of blood).
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been prevented if he had not been culpably negligent ;
but if a

gunmaker showing a gun to a customer and having good reason
to believe that it is unloaded, pulls the trigger and the gun is

really loaded and shoots the customer, the gunmaker will not be

responsible, even though he had not taken every possible means to
ascertain whether the gun was or was not loaded.

In each of the above illustrations it will be noticed that it is

assumed that the act from which the injuries resulted was not in

itself an unlawful act. For if the act was in itself unlawful, as if

the woodcutter was doing an unlawful and malicious injury to the

property of another, if the rider was a horse thief riding away
with a stolen horse, if the shooter was a poacher, or if the man
presenting a loaded gun was assaulting the person shot, the
offender would in each case be criminally responsible for the

injuries caused. This qualification is, hosvever, confined to the
cases of acts which are in themselves unlawful, and not so because
mere breaches of excise laws or similar regulations ;

for instance,
if the shooter, instead of being a poacher, were merely shooting
without a gun licence, this would not of itself render him criminally
responsible.

27. If a person fails to take proper precautions when doing any-
thing which is in its nature dangerous, he will be responsible
though he had not the least intention of bringing about the

consequences of his act (a). For instance, if a soldier lets off his

rifle without taking the precautions proper under the particular
circumstances and the bullet kills a man, the soldier will be

responsible for his death.

(iii.) Responsibility for the Use of Force.

28. The general rule is that a person is criminally responsible
for the use of force, but in many cases the use of force is justifiable:
The amount of force which may be so used and the circumstances
under which it may be used vary widely.

29. In some cases any amount of force may be used, even if

it entails bodily injury or even death
;
in other cases any amount

of force may be used provided that it is not used in a manner
Intended or likely to cause death or grievous bodily harm.

The general principle applicable to all cases is that no more force

may be vised in any case than the person vising it believes, and has
reasonable grounds for believing, to be necessary to effect the object
in respect of whir-h he is entitled to vise force. So long as this

principle is observed, a person is not responsible for the conse-

quences which may result in any particular case from the use
of any force which is not in excess of that allowed in the class

of cases to which it belongs. Nor will a person be responsible if

death accidentally results from the legitimate vise of force.

30. The most important cases in which the vise of force is justifi-
able are cases relating to administration of justice, prevention of

crime, self-defence, the defence of property, the preservation of

discipline, and the defence of the realm.
A person acting as a ministerial officer in execution of the orders

of some superior authority, and any person lawfully assisting him,

may use force in obedience to the orders of the superior authority,
if that authority when giving the order is acting as a court : that
is to say, acting

jurisdiction conferred by law.

in a judicial capacity, in the exercise of some

(o) S?e also para. 31.
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The general rule in. such cases is that any duly authorised ch. VII.
person is justified in using whatever force may be necessary in

order to execute the lawful order of a court of competent authority,
and in overcoming any violent resistance which may be made to

the lawful use of such force, as, for instance, a police officer in

executing a warrant of arrest. But such a person must not use
such force as is either likely or intended to cause death or grievous
bodily harm (unless he is violently resisted), except where lie

is specially required to do so by the order itself, or where the
order is a warrant of arrest for treason, felony (a), or piracy, in

which cases he may at once use whatever amount of force may
be necessary. Should a person be unable to justify himself under
the rule above stated, it will in general be no excuse for him
to show that he acted under the orders of some superior civil

or military authority. His justification will, in such cases, depend
upon the same considerations as though he had acted entirely on
his own responsibility ;

and the fact of his having received the
orders will merely be of importance as a fact in the case which may
throw light upon the state of his mind, as to reasonable belief,

intent, or otherwise.

If a person believes on reasonable grounds that another is about
to commit any treason or felony (a) by open force he is justified in

using any amount of force in preventing the commission. Similarly,

any amount of force may be used by an officer of justice to execute
a warrant of arrest for treason or felony, provided in either case

the object for which force is used cannot be otherwise accomplished.
If a person is lawfully called upon to assist a peace officer in

the execution of his duty, he is bound to go to the officer's assist-

ance, and will be justified in using force to the same extent as the
officer himself.

The law respecting the use of force for the suppression of riots

and breaches of the peace is dealt with in another part of this

work (b).

A person may in all cases use any amount of force which is

reasonably necessary for the defence of himself or his property,
if he is not himself in the wrong (c).

A person who is in peaceable possession of property of any
description is entitled to defend it against trespassers, and to use
force for the purpose of removing them from his land, or of

retaining or re-taking his goods from them
; but he must not

intentionally strike or hurt an ordinary trespasser unless he is

resisted, in which case he may use such force as is reasonably
necessary to overcome such resistance, though even in this case,
unless himself assaulted and in danger, he must not intentionally
inflict death or grievous bodily harm. If, however, the trespass is *

a serious one, as where a trespasser endeavours forcibly to break
and enter a dwelling-house with the intention of committing an
indictable offence therein, any amount of force may be used to

prevent him ;
and if it is night, such force may be used even though

the trespasser has really no such intention, if the person using the
force reasonably believes that he has such an intention.

The law also permits force to be used for correction or for the
maintenance of discipline. Thus a parent or schoolmaster may
forcibly correct any child or pupil under his care. In all such

(a) As to what offences are felonies, see Table at the end of the chapter.
(6) See oil. XIII.

(c) For an illustration of this, see ch. VIII, para. 97.
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cases the force used must be reasonable and not excessive (a),
otherwise the person using the force will be fully responsible
for the consequences.

Finally, the law permits the use of force against the enemies
of the realm in the actual heat and exercise of war.

(iv.) Responsibility for Acts of Omission.

31. A person is not ordinarily considered to cause injury to

another by the mere omission of an act
; thus, if a man sees another

drowning and is able to save him by holding out his hand, but
omits to do so, even in the hope that the other may be drowned,
still he is not criminally responsible.
On the other hand, where the law considers that a person is

bound to perform some particular act, he is held responsible if he
omits to do so. For example, every person who has charge of

another, e.g., a lunatic, an invalid, or a prisoner, is bound to provide
him with necessaries if he is so helpless as to be unable to provide
himself : and if death results from a neglect of such duty, the

person in charge will be responsible unless he can show some

good excuse.

So, in the case of an animal known to be dangerous, the person
in charge is bound to take such precautions as will safeguard the

public from danger.
32. Similarly, if a person undertakes to do any act the omission

of which may endanger human life (as, for instance, warning
persons from a range whilst firing is going on), and without law-
ful excuse omits to discharge that duty, he is responsible for the

consequences. Again, if a person undertakes (except in cases of

necessity) to administer surgical or medical treatment, or to do

any other act which may be dangerous to human life, he is

responsible if death results from a want of reasonable care and
skill on his part. For instance, if a soldier were to undertake to

cut off the trigger finger of another soldier and mortification set

in, he would be responsible for the consequences of his act.

(v) Assaults and Sexual Offences.

33. Assault in its simplest form consists of the use of force,
either directly or indirectly, against a person without his consent.
The use of force, however slight, is sufficient, but it must be used

with the intention to cause, or with the knowledge that it is likely
to cause injury, fear, or annoyance to the other person.
The consent of the other person, in order to be an excuse, must

be bond fide consent and not mere acquiescence (b).

Not only the actual use of such force, but any act or gesture
which causes the other person to apprehend that force will be used,
is sufficient to constitute the offence of assault. Thus, shaking a
fist in a man's face or pointing a pistol at him, may be assaults.

A common assault, such as has been described above, is not a

very serious offence, but if the assault is attended with aggravating
circumstances it becomes far more serious, and if death results

from the assault it becomes homicide.

(a) See case of Governor Wall, ch. VIII, paras. 9^-9

(6) See also para. 25.
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34. The following are examples of aggravated assaults : Ch. VII.
(1) Assaults with intent to commit a felony.

(2) Assaults with intent to resist the lawful arrest or detention
of a person.

(3) Assaults on a peace officer in the execution of his duty.
(4) Assaults occasioning actual bodily harm, i.e., injury calculated

to interfere with the health or comfort of the sufferer.

(5) Unlawful wounding, i.e., inflicting grievous bodily harm upon
another unlawfully and maliciously.

(6) Shooting or attempting to shoot (a) at another with the intent
to do some grievous bodily harm to him, or to prevent
the apprehension or detainer of a person.

35. The most important cases of aggravated assaults are indecent indecent
assaults

;
that is, assaults on a male or a female, accompanied with assaults.

circumstances of indecency.
33. Rape is the act of a man having carnal knowledge without Rate,

her consent of a female who is not his wife (6).

Penetration is considered to constitute carnal knowledge ; it

must therefore be proved that there was actual penetration by
some part of the male organ or "

res in re." The slightest
penetration will be sufficient

;
it is not necessary to prove that

there was such penetration as would be sufficient to rupture the

hymen. Whether there was an emission of semen or not is imma-
terial.

It is not an excuse that the woman was a common strumpet, or
the concubine of the ravisher, if the offence was committed by
force or against her will

; though proof of such facts is admissible^
and is of course important in considering whether or not she is

likely to have consented.

Consent, to be an excuse, must be actual consent, and not mere
submission, and it must be voluntary, and not extorted by force
or fear of immediate bodily harm (c). Thus, if an idiot submits
to a man's having connection with her without actually permitting
it, this is no consent, but if she actually permits the act, though
from mere sexual instinct, and without really understanding its

nature, this is a sufficient consent, and therefore the man is not

guilty of rape(rf). It is no excuse that the woman consented at
first or that she consented after the fact, if the offence was actually
committed by force or against her will, at the time of the connection.
A boy under the age of fourteen is conclusively presumed to be

incapable of having carnal knowledge, and evidence cannot be
received to show that he is capable in point of fact. He may, how-
ever, be convicted of an indecent assault, and may, if he has
aided another person to commit rape, be convicted of rape.

37. Carnal knowledge (e) of a girl under the age of sixteen is an Carnal
offence even though the girl consents (/'). knowledge,

If the girl is over thirteen it is a sufficient defence to show that
f a chlld '

the accused had reasonable cause to believe that the girl was over

(a) A man attempts to shoot if he does any act (such as pulling out a loaded
pistol, pointing it at a person, or fumbling with the trigger) from which it

might be inferred that he intended to discharge it. See also para. 23.
(6) Though a husband cannot himself commit rape ou his wife, he may be

convicted of rape if he assists another person to commit rape on her.
(c) See also para. 25.

(d) Though not guilty of rape, he is guilty of an offence punishable with two
years' imprisonment, if at the time he knew she was an idiot or imbecile.

(e) For definition, see para. 36.

(/) Of course, if tlie cuild doea not consent the offence becomes rape.
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Ch. VII. sixteen. The prosecution for the offence must be commenced
within six months from the commission of the offence.

If the girl is under thirteen, it is no excuse, whether the offence-

has "been committed or only attempted, that the offender believed
that the girl was above the specified age, if she was really below it.

If the girl herself or any other child of tender years tendered as-

a witness does not understand the nature of an oath, their evidence

may be received though not on oath, if the court is of opinion-
that the girl or child is possessed of sufficient intelligence to justify
the reception of the evidence and understands the duty of speaking
the truth, but no person may be convicted in any such case unless
such unsworn evidence is corroborated by some other material
evidence in support of it implicating the accused

;
and the witness

will be liable to be punished for perjury for giving false evidence-

exactly as if he or she had been sworn.
It is also an offence for any person who is the owner or occupier

of any premises of which he has the control or management, to
induce or knowingly to suffer any girl under sixteen to resort to
or be on the premises for the purpose of being carnally known
by a man. It is a sufficient defence to show that the accused had
reasonable grounds to believe that the girl was sixteen or over.

38. It is an offence by threats or intimidation to procure any
woman or girl to have any unlawful carnal connection within or
without the King's dominions.
Whoever takes away or detains any woman, of whatever age,

against her will by force with the intention that she may be known
by himself or any one else, is guilty of an offence (a).

39. It is an offence to take, or cause to be taken, out of the

possession and against the will of a person who has lawful charge
of her

(1.) An unmarried girl under the age of sixteen.

(2.) An unmarried girl under the age of eighteen, with the intent
that she may be carnally known by a man.

To constitute the former of these offences it is immaterial
whether the girl consents, and whether the taking is permanent
or temporary, provided that she is taken under the charge of the
offender and out of the control of the person who has lawful

charge of her. Thus, if a man persuades a girl under sixteen to
leave her father's house and sleep one or more nights with him, or
if a man, at the request of a girl whom he has seduced, elopes with

her, he has been guilty of the offence.

In the case of the second offence, but not of the first, it is a,

sufficient excuse to show that the accused had reasonable cause to
believe that the girl was over the specified age.

In either case it is necessary for the prosecution to prove that
the offender had reason to believe that the

of some one.

It is 110 excuse that the guardian consented if the consent was
obtained by fraud.

If two or more persons agree to try to induce a woman to commit

adultery or fornication, or to take any woman from the lawful

custody of her parents in order to marry her to any person without
the parents' consent, each of them is guilty of an offence (6).

girl was in the charge

(a) There are also special provisions as to similar offences where the woman
possesses property.

(b) As to consent, see para. 25.
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40. If a person intending to procure the miscarriage of a woman, Ch. VII.
whether or not she is actually with child, unlawfully (a) causes her
to take any poison or other noxious thing, or uses any instrument abortion"

8

or other means with that intent, he is guilty of an offence.

The supplying of a poison, noxious thing, or instruments, with the

ntent that it or they should be used for the purpose of procuring
a miscarriage, is also an offence.

41. The offence of sodomy is when a male has carnal knowledge Sodomy.

(6) of an animal or has carnal knowledge of a human being
"
per

anurn."

A. person over the age of fourteen allowing himself or herself to

be known in this manner is guilty of the same offence.

42. It is an offence for a male person, either in public or private, Acts of

to commit, or to be a party to, the commission of any act of gross
mdecency-

indecency with another male person ;
or to procure the commission

of any such act.

It is also an offence to do any grossly indecent act in a public
place in the presence of two or more persons, or to publicly expose
the person, or exhibit any disgusting object.

It is further an offence to sell or expose for sale or view any
obscene book, print, picture, or other indecent exhibition.

43. The keeping of a disorderly house, that is, a common brothel, a Disorderly
i i ii- i a- houses,common gaming house or a common betting house, is an onence.

44. The doing of a dangerous act with a criminal intention is Dangerous

itself an offence. The following are instances of such offences :

act>

(1.) The use of explosives with the intention of causing injury,
whether or not an explosion actually takes place or any
injury is caused.

(2.) Unlawfully causing another to take poison, or any other
noxious thing, so as to cause him grievous bodily harm, or
with the intent that he may be injured or annoyed.

In a few cases the doing of a dangerous thing, even without any
criminal intention, is an offence, if injury or danger is actually
caused. For instance, the causing of bodily harm to a person by
furious driving or racing, or other wilful misconduct, or by wilful

neglect, on the part of the person*in charge of a vehicle (c). The
offence is, of course, aggravated if a criminal intention is also

present.

(vi) Offences against Children and Servants.

45. If a person over sixteen
years old, who has the care of a child m-treat-

under sixteen years old, wilfully assaults, ill-treats, neglects, Children,

abandons, or exposes the child, or causes it to be so treated, in a
manner likely to cause the child unnecessary suffering or injury
to health, he is guilty of an offence.

The ill-treatment of the child must be wilful.

. Injury to health includes mental derangement.
The wife of the accused is in this case a competent, but not a

icompellable, witness either for the prosecution or the defence.
46. It is a more serious offence to abandon or expose a child Abandon-

under two, so that its life is endangered, or its health is or is likely ^"^n
to be permanently injured.

47. A person who endeavours to conceal the birth of a child by a Conceai-

secret disposition of its dead body is guilty of an offence. birth.

f

(a) Medical treatment rendered necessary by the woman's state of health, is of
course, not unlawful.

(6) See definition, para. 36.
(c) See also para, 32.
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Oh. VII. It is immaterial whether the child died before, during, or after

birth.

48. If a person, legally liable as a master to provide necessary
food, clothing or lodging for a servant, wilfully and without lawful
excuse refuses or neglects to do so, so that the life of the servant is

endangered, or his health is or is likely to be permanently injured,
he is guilty of an offence.

The offence must be wilful and without legal excuse.

There is no limit as to the age of the servant.

(vii) Homicide.

Homicide. 49. If the death of a human being results from any action of any
person, that person is said to have committed homicide.
A person is criminally responsible for homicide unless he can

show some legal excuse ; the consent of the person killed is no
excuse (a).

Death must result, either directly or indirectly, from the act.

Whether it does so or not must depend on the circumstances of the

case, but if the death occurs more than a year and a day after the

act, the law presumes that death did not result from the act but
from some other caiise, and the accused cannot be made responsible.

Further, a person is not responsible for causing death unless death

naturally results from his conduct
;

as for instance, if a person
wounds another dangerously, and that other dies, whether from

neglect of proper treatment, or from improper treatment applied in

rrood faith for the purpose of effecting a cure. Or if the wound is not

dangerous in itself, but is rendered so by improper treatment, the

person causing the injury is not responsible for causing death.

The death caused must be that of a human being. A child is

considered to become a human being as soon as it has wholly
proceeded in a living state from the body of its mother, and has an

independent circulation, whether it has breathed or not, and whether
the umbilical cord has or has not been severed

;
and a person is

responsible for killing such a child, though the injuries of which it

dies were inflicted by him before or during birth.

A person is guilty of causing death even if he merely accelerated

the other's death, and it is no excuse that the person killed must
have died very shortly from some other cause.

The fact that the blame is shared by another will not relieve a

person contributing to the death from responsibility. Thus, if

two drivers are illegally racing their carts along a high road, and
one or both of the carts run over a drunken man and kill him,
each driver is responsible for having caused the death.

Murder. 50. If a person has unlawfully caused death by conduct which was
intended to cause death or grievous bodily harm to some person, or

even by conduct which any reasonable man must have known
would be likely to cause death 'or grievous bodily harm to some

person, whatever the intention of the offender may have been, he
is guilty of murder.

It is immaterial whether the person intended to be killed or

injured is the person actually killed or some other person.
If a person is proved to have killed another, the law presumes

prima facie that he is guilty of murder. It will be on the accused

to prove such facts as may reduce the offence to manslaughter, or

excuse him from all criminal responsibility.
It must not be supposed that the offence is not murder unless the

(a) As to when the use of force resulting, or possibly resulting, in deathjs
justifiable, see para. 30.
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offender has deliberately intended to kill the person who is killed. Oh. VII.

This is one kind of murder, and the most usual kind, but there

are many others.

A person is also guilty of murder

(1.) If he causes death by any act done with the intention of

committing any felony (a), and the act is known to be

dangerous to life and likely in itself to cause death, for

instance, if a burglar shoots at a dog and kills a man, or if a

woman dies from the effects of being treated with a view to

procure abortion ;
and

(2.) If he unlawfully resists and kills any person who is lawfully

endeavouring to execute the duties of an officer of justice,

or the orders of some civil or military authority, provided
that the offender has sufficient notice of the capacity in which

the person killed is acting.

51. Sending a letter threatening to murder, and even the delivery Letters

of such a letter, knowing its contents, is an offence. to^urde"
8

52. It may be taken generally, that in all cases where a killing Man-

cannot be justified, if it does not amount to murder, it is man- slaughter,

slaughter, and a person charged with murder can be convicted of

manslaughter.
For instance, an act of negligence which results in death, if the

act is not such that a reasonable man must have known that it

would be likely to cause death or injury to some one, would
render the person guilty of manslaughter, not of murder.

Again, the offence is manslaughter if the act from which death

results was committed under the influence of passion arising from

extreme provocation.
But it must be distinctly understood that no person is considered

to give provocation to an offender merely by doing that which he
has a legal right to do, or which the offender has incited him to

do with the express purpose of providing himself with an excuse.

The provocation must also be great, that is to say, practicaHy

speaking, such as might reasonably be expected to put an ordinary

person not of an exceptionally passionate disposition into such a

passion that he would lose his power of self-control.

Gestures or injuries to property, or breaches of contract, or slight
blows unaccompanied by special insult, are not considered a
sufficient provocation.
Mere words, again, are not considered to afford sufficient

provocation, except, perhaps, in some extreme cases. Where, how-

ever, words are accompanied by a blow, though a slight one, the

two may be taken into account together in estimating whether
the provocation is sufficient.

53. It must be clearly established in all cases where provocation Test of

is put forward as an excuse, that at the time when tne crime was "^v^
committed the offender was actually so completely tinder the cation,

influence of passion arising from the provocation, that he was at

that moment deprived of the power of self-control
;
and with this

view it will be necessary to consider carefully the manner in which
the crime was committed, the length of the interval between the

provocation and the killing, the conduct of the offender during that

interval, and all other circumstances tending to show his state of

mind.
54. Attempts to murder (6) are only one degree less criminal Attempt to

_ murder.

(a) As to what offences are felonies, see Table at end of chapter.
(l>) As to what amounts to an attempt, see para. 23.

(M.L.) G 2
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Conspiracy
to murder.

Ch. "VII. than murder itself, and any person doing or attempting to do

any act with intent to commit murder is guilty of an offence.

The act or attempt alleged, for instance, a wounding or stabbing,
an attempt to fire a pistol (a) which does not go off, or any similar

act or attempt, must be laid in this charge and proved as laid.

It must also be proved that the accused intended thereby
to commit murder, which intent may be gathered from the nature
of the act itself, or may be proved by other evidence, as for

instance, by threats and words proved to have been used by the
accused (6).

55. It is an offence to conspire with or endeavour to persuade
or propose to any other person to murder a third party, whether a

subject of the King or not, and this even though no overt act is

dc ne or attempted.

(viii) Theft and the, Cognate, Offences.

Theft. 56. Theft may be described as the fraudulent taking of any
movable property out of the possession of any person without
that person's consent, with the intention of permanently depriving
that person of the property.

In the consideration of a charge of theft the following points
must be borne in mind :

The property must be taken fraudulently, that is, without

any colour of right. If it is taken under the supposition, honestly
entertained, that the taker has an immediate right to possession (c)

the taking is not fraudulent, and there is no theft.

The fraudulent intention must exist at the time of the taking.
If the taking is innocent, a subsequent fraudulent misappropriation
-of the property will not constitute theft (d).

The property must be taken with the intention of perma-
nently depriving the possessor of it. Whether such an intention

existed is a question to be decided according to the inference to be
drawn from the facts of the case.

The taking must be without the consent of the possessor. Consent
-will not be an excuse if extorted by force or fraud (e).

But if not only the possession of, but also the property in, any
goods (/) is obtained by fraud, the offence committed is not

theft, but obtaining goods under false pretences, an offence which
is dealt with below (g).

The property must be movable property ; anything attached to

the ground, such as trees, or any part of a tree, corn, grass, and
the like, is not the subject of theft (/t).

The smallest amount of moving, so long as there is a severance

of the property from the possession of the person from whom

(a) As to what amounts to an attempt to fire a pistol, see note (a) p. 95.

(6) Attempts to commit suicide do not amount to attempts to commit murder ;

such attempts should be dealt with tinder s. 38 (2) of the Army Act.

(c) Thus a person who has pawned his watch can steal the watch from the

pawnbroker, because he has no right to possession until he has redeemed it.

(d) But see as to theft by a bailee, p. 101, note (a).

(e) See also para. 25.

(/) The property in the goods is obtained if the person obtaining them becomes
the owner. Thus if a person sells goods, the property in the goods passes to the

purchaser ; if he pawns them, the pawnbroker obtains the possession of, but not the

property in, the goods.
(g) Para. 63.

(h) At common law many other things were not the subject of theft
;

see the
Jist of these things, and the statutory modification of that list in note (a) p. 103.

*J?he only difference, so far as the offence of theft is concerned, between theft of

a thing a subject of theft at common law, and of a thing a subject of theft by
statute, lies in the amount of punishment that may be awarded (as to which see
Table at the end of the chapter;.
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it is taken, is sufficient to constitute a taking. Thus, taking goods Ch. VII.
out of a box and laying them on the floor is sufficient to constitute

theft if the other elements of theft exist. The line between what
is and what is not a sufficient taking is extremely fine, and if

there is any doubt as to whether the taking is sufficient it will be
well to convict of an attempt to steal only.

Finally, there must be deprivation of possession. It does not

matter whether the possession is rightful or wrongful. A thing
can be stolen from a thief who has himself stolen it, not less than
from the rightful owner of the thing. A person cannot steal a

thing which is in his own possession (a), or a thing which is not

in the possession of any one (b).

57. In considering the question of possession, two things must be Possession

borne in mind : (1) That a thing which is lost, in the eye of the
"^perty

law, remains, unless abandoned, in the possession of the loser, and and posses-

(2) that possession by a servant of anything on behalf of his master sion b.v

is considered to be the possession of the master or the possession
s<

of the servant according to the circumstances under which the

servant originally received it. If, for instance, a servant is given
the custody of anything by his master, or by a fellow-servant who
has been given the custody of it by his master, the servant will

have no real possession of the thing, and the possession will remain
in the master. Therefore any fraudulent misappropriation of the

thing by the servant will be theft. If, however, a servant receives

anything from a third person on his master's account, then the

servant will have possession of the thing and the master will

have no possession, until the servant does some act by which
the possession is transferred from the servant to the master.

58. From the first of the above considerations it follows that a Stealing,

person finding property which has been lost, can steal it, though
apparently in the possession of no one, if the other necessary elements

of theft (e.g., a fraudulent intention to appropriate) are present at

the time of the finding. This rule is subject to the exception that

if the finder, at the time, does not know, and has no reasonable

grounds to believe that he can find out, who the owner is, the taking,

possession is considered to be innocent, and no subsequent misap-
propriation of it by the finder can amount to theft. Thus, if a
soldier finds a sovereign lying about in barracks and immediately
appropriates it, this would be theft, but if he found the sovereign
lying in a street outside barracks this would not be theft, even

though lie afterwards discovered that it belonged to a comrade
and did not mention that he had found it and kept it for his own
use.

59. From the second consideration it follows that a servant can Embezzie-

steal a thing, the custody of which he has received from his master,
meDt -

but not a thing which he has received from a third person on
behalf of his master. But though not guilty of theft in the latter

case, the servant is guilty of an offence closely resembling theft and
which is called embezzlement. This offence consists in the fraudu-

lent appropriation by a servant of property belonging to his master
of which he has possession under circumstances which constitute

such possession the possession of the servant and not of the

master.

(a) Theft by a bailee is a statutory exception to this rule. Where a person (called
the bailor) has entrusted an article to the care of another person (called the bailee),
the bailee, by fraudulently misappropriating the article, becomes guilty ol the
effence of theft.

(b) See also ss. 17 and 18 (4) of the Army Act, and notes.
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Ch. VII.

Conviction
for theft on
charge of
embezzle-
ment and
vice versa.

Embezzle-
ment by
persons in
oulilic

service.

Obtaining
goods by
false

pretences.

By servant is meant a person who is bound not merely to carry
out the instructions of his employer as to what to do, but also as to

how and when to do it. The employment may be either general, or

for a specified time, or for the performance of a single act.

On a charge of embezzlement the fraudulent misappropriation of

the property may be inferred either from the fact that the accused

person has not handed it over or accounted for it in the ordinary
course, or from the fact of his having falsely accounted for it, or

from the fact that on an examination of his accounts there is a

general deficiency which he is unable to explain, or from the fact

of his having absconded, or in any similar way. It must, however,
be remembered that none of these facts in itself constitutes the

offence of embezzlement
;
each is evidence only of fraudulent misap-

propriation.
60. If, on a charge of embezzlement, it turns out that the offence

is in fact theft and not embezzlement, or if on a charge of .theft it

appears that the offence is really embezzlement, the accused is not

entitled to be acquitted, but may be convicted of the alternative

offence on the charge which has been preferred. As a natural

sequence to this provision, if a person is once acquitted of embezzle-

ment or theft, he cannot be afterwards charged with the alternative

offence of theft or embezzlement on the same facts ().
61. A somewhat similar offence is where a person who is employed

in the public service fraudulently converts any chattel, money, or

security of which he has the control by virtue of such appointment,
to any purpose other than the public service.

62. As has been said (para. 56), when a person obtains not only
the possession of but also the property in goods by fraud, the

offence is not theft but obtaining goods under false pretences. The
elements constituting the offence of obtaining goods under false

pretences are very similar to those constituting theft.

There must have been an intention of depriving the owner per-

manently of the thing obtained, and the intention must have been

fraudulent, though there need not have been an intention to defraud

any particular person.
The goods must have been obtained either directly or indirectly

by the pretence, that is to say, they would not have been obtained

but for the pretence. If the person from whom the goods are

obtained is not deceived by the pretence, but k'nows it to be false,

the goods are not obtained by false pretences, but in such a ca^e

the person making the false statement may be convicted of attempt-
ing to obtain the goods by false pretences.
The false pretence must be a false representation, express or

implied, as to the past or present existence of some fact
;
a mere

promise -is> tp future conduct, or representations as to future expec-
tations are not sufficient. For instance, the giving a cheque in

exchange for goods is a representation that the drawer has authority I

to draw upon the bank for the amount of the cheque, and if he
|

knows that this is not so, it is a legal false pretence. But repre-
sentations of future expectations, unless they are representations of

existing facts, do not constitute a false pretence, and obtaining
goods on credit by means of such representations is not obtaining

goods on false pretences.
The false pretence may be made in any way, either by words, by

writing, or by conduct
;
for instance, if a person, not being an officer

in the army, represents himself to be so by wearing an officer's

(a) As to embezzlement under the Army Act, see ss. 17, 18 (4), 56 (1) (2).
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Uniform, and thus obtains goods from a tradesman : this is false Ch. VII.

pretence by conduct.

It is no excuse to say that a person of common prudence could

easily have found out that the pretence was untrue, nor to say that

the existence of the alleged fact was impossible, or that it wa.s

intended to make compensation for the goods in the future.

An article cannot be the subject of the offence of obtaining goods
by false pretences unless it could have been the subject of theft at

common law (a).
63. If a person is charged with obtaining anything by false c

,
on

,

viLtion
, , Ll

J
p, of theft on

pretences, and the offence turns out to be really theft, the prisoner c iiarge O f

may be convicted on that charge of the theft
;
and therefore if a obtaining

person has once been acquitted of obtaining anything by false pre- p^ences.
tences, he cannot afterwards be charged with stealing on the same
facts. A person cannot, however, be convicted of obtaining goods

by false pretences on a charge of theft, and he may therefore be

charged with obtaining the thing by false pretences .on the same
facts on which he may have been acquitted when charged with

theft.

64. Theft of a thing on the body or in the immediate possession Robbery,

of the person from whom it is taken, if accompanied by violence or

threats of injury, is called robbery.
The threats must be threats of injury to the person, property,

or reputation of the person robbed, and must be such as would

reasonably induce a fear of injury.
The violence or threats must be intentionally used for the

purpose of overcoming or preventing resistance, or of extorting the

thing stolen. Violence used merely for the purpose of obtahriig

possession of the thing, such as snatching a watch out of a pocket,
is not sufficient to constitute robbery.
An assault with intent to rob is a similar offence

;
and a person

charged with robbery may be convicted of an assault with intent

to rob.

65. Where the thing is not on the body or in the immediate Extortion,

possession of a person and violence or threats are used for the

purpose of extorting it from him the offence is called extortion.

A somewhat similar offence is when threats or violence are used

to induce a person to execute, make, accept, endorse, alter, or destroy

any valuable security, with the intention of injuring or defrauding
that or any other person.

66. Offences closely allied to thefts and robbery are those of Breaking

entering or breaking and entering a house with the intention of
entering,

committing a felony (b). The latter offence if the house is a

dwelling-house (<;) and the entering and breaking is at night (cf)
is

termed burglary.
There must in every case be an intention to commit a felony in

the house entered.

(a) The following classes of things are not the subject of theft at common law :

(1) Things abandoned by the owner.

(2) Land, and things permanently attached to land.

(3) Title deeds, bonds, &c.

(4) Wild animals (including game).
(5) Base animals, such as dogs, ferrtts, &c.

Of these, plants and shrubs growing in gardens, &c., title deeds, all animals which
are usually kept in confinement, including dogs, have been made the subject of

theft by statute.

(ft) As to what offences are felonies, see Table at the end of the chapter.
(c) A dwelling-house is any permanent building or separate part thereof in which

the owner or tenant, or any one with their consent, habitually sleeps at night.
(d) Night means the interval between nine at night and six in the morning.
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Ch. VII.

Receiving
stolen

goods, &c.

Cheating,
&c.

A person is considered to " enter
" a house as soon as he intro-

duces into the house any part of his body or any instrument held

in his hand for the purpose cf intimidating any one in the house

or of removing any goods ;
the introduction into the house of a

housebreaking tool is not sufficient.

A person is considered to " break " a house

(a) if he breaks any part, internal or external, of the building

itself, or

(6) if he opens by any means whatever (a) any closed door,

window, or other thing intended to cover openings to the

house, or leading from one part of it to another, or

(c) if he gets down the chimney, or

(d) if he gains entrance to the house by threats, artifice, or

collusion.

If a person having committed a felony (6) in a house breaks out

"of it he is guilty of the offence of breaking out, or, if the house
is a dwelling-house (c) and the breaking out is at night (d), of

burglary.
It is also an offence

(a) to be found by night (d) in possession of housebreaking tools

unless a lawful excuse for such possession can be given : .

(V) to be found by night (d) armed with an offensive weapon with&
the intention of breaking into a building and committing
felony (&) therein ;

(c) to be disguised at night (d) with the intention of committing
felony (6) ;

(d) to be found by night in any building with the intention of

committing felony (b) therein.

67. The receiving of stolen goods or goods obtained by means of a

criminal offence is itself an offence ; as is also the taking of a reward
[

for helping to the recovery of stolen property without bringing!
the offender to trial.

The guilty knowledge of the receiver must be established. The
recent possession of the goods, coupled with the inability to give a

reasonable account of such possession, justifies the presumption that

the receiver got the goods dishonestly. The fact that he bought
them much below their value, or that he falsely denied his

possession of them, would be evidence of guilt.
A person is considered to receive the goods as soon as he obtains-

control over them.
68. The following are offences somewhat similar to theft and

embezzlement and obtaining money under false pretences :
-

(1.) Obtaining money by false pretences by cheating at cards
;

(2,) Fraudulently obtaining the execution of a valuable security,
or affixing a name on any paper with a view to its being
subsequently dealt with as a valuable security ;

(3.) Cheating, by a deceitful practice affecting the public ;

(4.) Conspiring to defraud
;
that is an agreement by two or more

persons to do an act with the intention of deceiving the

(n) This includes opening a shut window or door, but not pushing an open window
or door further open.

(4) As to what offences are felonies, see Table at the end of the chapter.
(c) A dwelling-house is any permanent building or separate part thereof in which

the owner or tenant, or any one with their consent habitually sleeps at night.
(rf) Night means the interval between nine at night and six in the morning.
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public or any person or class of persons ; or to extort money ch. VII.
or goods from any person ;

(5.) Fraudulently obliterating any mark denoting the property of
His Majesty in any stores.

(ix.) Forgery; Perjury; Coinage Offences ; Personation.

69. Forgery consists in knowingly making a false document Forgery,
which is on the face of it valid, with the intention to defraud or

injure (a).
A false signature to a genuine document, or a genuine signature

to a false document, amount equally to forgery if the fraudulent
intention is present.
A " document " means any paper, parchment, or other material

used for writing or printing.
A document is considered to be a false document if any material

part of it purports to be made by or on behalf of an existing person
who has not authorised its making, or by or on behalf of a person
altogether fictitious. A document is also considered to be false,

though made by a person in his own name, if it is so made with the
fraudulent intention that it should pass as being made by someone
else. A document made by a person in his own name may also-

become a false document if it is wrongly dated as to the time or
place of making it, where such a particular is material.
The making of a false document includes not only cases where

the document is literally made by the offender, but also cases where
the offender makes any material alteration in, addition to, or erasure
from, a genuine document.

It is not essential, in order to constitute the offence of forgery,,
that the false document should be completed, or should be in such
a form as would be binding in law

; though, if a person is charged?
with the forgery of any particular instrument, it must be shown-
that the document has such a resemblance to it as would be likely
to deceive an ordinary person.
The fraudulent intention may be inferred from the document

itself or proved by external evidence. The intention must be that
either

(a) the document should be used or acted on as genuine ;
or

(b) the actions of some person should be influenced by the belief
that it is genuine.

It is sufficient if an intention to defraud some person can be
inferred from all the circumstances of the case, but a mere general
intention to deceive the public or particular persons, as for instance,
by forging the signature of an officer to a pass, is not an intent to

defraud within the meaning of this paragraph.
Jn some cases it is not necessary to prove a fraudulent intention,,

the fact that a false document has been made with the intention
that it should be acted on is sufficient.

The punishment for forgery varies very much according to the
nature of the document forged, as will be" seen by referring to the
Table at the end of the chapter.

70. It is an offence to utter forged documents, that is to say, uttering
knowing a document to be forged to attempt to use, or cause any

{ rs^
one else to use, it as though it'were genuine.
The use of a false document, or any false representation or

statement, in order to obtain any grant, increase, or payment of

(a) See also s. 25 of the Army Act.
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Ch. VII.

Possession
of forged
notes, &c.

Perjury.

Coinage
offences.

Uttering.

any pay or pension, or any privilege or advantage obtainable in

pursuance of any warrant, order, or regulation of His Majesty or
the Secretary of State, is a special offence (a).

71. The mere purchase or possession of forged bank notes, and
some similar documents (whether complete or not) with the

knowledge that they are forged, is in itself an offence.

It is also an offence to make, sell, or be in possession of any
bank note paper or any instruments or contrivances for making
bank notes and similar documents.

72. Perjury may shortly be defined as the giving of false evidence

by a witness 'before a court of law.

The only cases of perjury which will come before courts-martial
are those where the perjury has been committed before a court-

martial, or before any court or officer authorised by the Army Act
to administer an oath (6). Perjury before a civil court will usually
be dealt with by the civil courts.

The witness must have been duly sworn by the court or officer,

i.e., he must either have taken the oath or made an affirmation.

The false evidence must be an assertion as to some matter of

fact, opinion, belief, or knowledge, which the witness does not be-

lieve to be true, or as to the truth of which he knoivs that he is

ignorant.
The assertion must be as to some point which is material, i.e., it

must be as to some point which affects, directly or indirectly, the

probability of some question which is to be determined by the pro-

ceeding in the course of which it is given, or the credit of some
witness giving evidence in the course of the proceeding.
The parts of the evidence alleged to be false should be set out in

the charge, and in order to prove a charge of perjury it is not
sufficient to call one witness only, as that would be merely setting
oath against oath

;
but the evidence of such a witness must be

corroborated either by the evidence of another witness, or by the

proof of material and relevant facts concerning it.

The making of a false declaration in the cases specified in s. 142
of the Army Act is declared to be perjury, and subject to the

same penalties.
73. Coinage offences are numerous, but it is only necessary to

make special mention of the following :

(1.) Counterfeiting current gold and silver coin.

(2.) Counterfeiting current copper coin.

(3.) Counterfeiting foreign gold and silver coin.

(4.) Counterfeiting foreign copper or mixed metal coin.

By
" current coin" is meant coin coined in His Majesty's minis,

and current in any part of His Majesty's dominions.
The offence is complete even though the counterfeit coin does not

bear that degree of resemblance to the true coin as would induce

persons to accept it as genuine. The offence is usually proved by
finding coining tools in the accused's house, together with pieces of

counterfeit coin.

The possession of such tools is also in itself an offence.

It is a separate offence to utter counterfeit current coin, or gold!
or silver foreign coin, that is to say, to pass, or attempt to pass, such |

a coin as genuine knowing it to be counterfeit.

The existence of such guilty knowledge must depend on the facts

of the case. The possession of other counterfeit coins, or proof

(a) See also para. 75 below.

(6) See Army Act, ss. 29, 70 (5), and Rule 124 (II).
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that the accused had on previous occasions tried to pass counterfeit c^. vil.
coins, would be strong evidence of such knowledge.

74. Clipping current gold and silver coin, and defacing any Clipping.

current coin are also offences.

75. Under the False Personation Act, 1874, the personation of Persona-

any person with the intention of fraudulently obtaining any pro-
'

perty whatever is an offence.

By s. 142 of the Army Act a person is deemed guilty of persona-
tion who falsely represents himself to any military, naval, or civil

authority to be a man in, or to be a particular man in the regular,

reserve, or auxiliary forces (a).

(x.) Malicious Injury to Property.

76. Numerous offences come under the categorv of malicious Malicious
. . .

"
injury to

injuries to property. property.
The essence of the offence is injury to the property of another

;

it is immaterial whether the offender is himself benefited by the
act or not.

Such acts are offences if done unlawfully or maliciously.
A person is considered to cause an injury unlawfully and

| maliciously if he wilfully causes it without any lawful excuse
;
that

is to say, without having either a legal right to act as he does, or a
bond fide and reasonable belief that he has such a right. And he is

considered to cause it wilfully, if he causes it by an act which he
must know will probably cause it, or is reckless whether he causes
it or not. Generally speaking the act itself justifies a presumption
of malice until the contrary is shown, e.g., that it was due to

negligence or accidents. For instance a deliberate trespass on land

whereby substantial injury is caused to crops amounts to malicious

injury to property. But the charge must allege that the injury
was caused maliciously.

77- Of the various instances of malicious injury the most im- Arson.

portant is arson.

Arson consists in unlawfully and maliciously setting fire to

any building, OB

anything within a building, under such circumstances that if

the building were thereby set fire to, this would be arson
of the building, or

any mine, or

any ship, or

any stack of cultivated vegetable produce, or of hay, heath

furze, or fern, or of turf, peat, coals, charcoal, wood, or bark,
or any steer of wood or bark, or

any crop whether cut or standing, or

any wood, heath, furze or fern.

The sending of a letter threatening to commit arson is also an
offence.

78. As other examples of malicious injury may be mentioned the Other

unlawful use of explosives, damage to ships, interference with ^alk-Sous
*

buoys, destruction of canal and harbour works and bridges, obstruc- injury,
tion of railways, injury to telegraphs, and the wounding of cattle or
other animals

(/>).

(a.) As to the punishment for this offence, see the section and note thereon.
(6) The animal must be one which is the subject of theft at common law (as to

which see note (a) on page 103), or one which is ordinarily kept in a state of confine-
ment or for some domestic use.
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Ch. VII
(x j

) Miscellaneous Offences.

Bigamy, 79. Bigamy is committed by a person who, being already married
to one person, goes through the form of marriage with another, or
who goes through the form of marriage with another person
knowing that person to be married to some one else. The law
does not include the case of a person marrying a second time
whose husband or wife has been continually absent from such

person for seven years then last past, and has not been known by
that person to be living within that time

;
the burden of proving-

such knowledge is upon the prosecutor when the fact that the

parties have been continually absent for seven years has been

proved. It is also a good defence if the accused can show that
he or she had reasonable grounds for believing that his or her wife
or husband was dead at the time of the second marriage.

Treason. 80. The only forms of treason which need here be mentioned
are

(1.) Levying war against the Sovereign in any of His dominions.

(2.) Aiding the enemies of the Sovereign.

Thus, an officer who betrays his trust, or a soldier who deserts in

the field and joins the enemy, is guilty of high treason inde-

pendently of his military offence.

Certain other acts of treason (namely, compassing to levy war

against the King, and compassing to move any foreigner to invade
the King's dominions), can, under an Act of 1848, be also treated as

felonies
;
these acts are commonly known as "treason felonies," and

so called in s. 41 of the Army Act.

Being at 81. The mere fact of a criminal sentenced to penal servitude

large whilst being at large within any part of His Majesty's dominions during
n ' s term of penal servitude without some lawful cause is anf
offence.

82. Offences relating to escape from civil custody would probably
never be tried by court-martial, and it seems only requisite to

observe here that

if a person assists any alien enemy who is a prisoner of war
within His Majesty's dominions, whether in confinement or
on parole, to effect his escape ;

or
if a person (being a British subject) on the high seas assists any[

such prisoner of war who has escaped from His Majesty's
dominions in his escape towards any other country ;

he is, in either case, guilty of an offence.

83. It is an offence either

(a) To conspire to accuse any one falsely of a crime, or to do

anything to obstruct the course of justice ; or

(6) To try to dissuade witnesses from giving evidence, in order
to obstruct the course of justice ;

or

(c) To obstruct the execution of any legal process ;
or

(d) To conceal or procure the concealment of a felony (a) ;
or

(e) To enter into an agreement for valuable consideration tc*

refrain from prosecuting a person for a felony (), or to
show favour to the accused in any such prosecution.

servitude.

Escape.

Offences

relating to
the obstruc-
tion of

justice.

(a) As to what offences are felonies, see Table at end of chapter.
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Maximum

Penalty.
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CHAPTER VIII.

POWERS OF COURTS OF LAW IN RELATION TO
COURTS-MARTIAL AND OFFICERS.

Introductory.

1. The members of courts-martial and officers in the exercise Coiu-ts-

of individual authority are, like the inferior civil co urts and *rtial aiKt

magistrates, amenable to the superior civil courts for injury amenable
caused to any person by acts done either without jurisdiction, or in for ac^s

.

excess of. jurisdiction ; although there is not, in the ordinary sense oCt o7in
h

of the word, any appeal from the decision of a court-martial or excess of

from the order of an officer. Such injuries will equally be inquired
into whether they affect the person, property, or character of the
individual injured ;

and whether the individual injured is a
civilian or is subject to military law.

2. There is, however, this material exception in the case of a Exceptions

person subject to military law, that if the injury affects only his
Jn'-^gS

f

military position or character, a court of law will not interfere, affecting
He has agreed to subject himself to military law in those respects,

on
.'y

and must take the consequences. Thus, the dismissal of an
officer from the service, the deprivation of rank, or the reduction
or deprivation of military pay, will not be remedied by a court
of law (a).

3. The jurisdiction of a tribunal may be limited by conditions Meaning of

as to its constitution, or as to the persons whom or the offences
which it is competent to try, or by other conditions which the
law makes essential to the validity of its proceedings and judgments.
If the tribunal fails to observe these essential conditions, it acts
without jurisdiction. An individual officer acts without jurisdic-
tion if he exceeds the limits of the authority conferred on him,
whether by Act of Parliament, the custom of the service, or
lawful delegation from a superior officer.

4. Thus a court-martial will act without jurisdiction if it is not uiustra-

propeiiy constituted
;
for instance, if the number of members is tions of

below the legal minimum, or if all the members of a general court- ac
-f^

g

martial have not held commissions for the three years preceding ju'risdic-
the day of assembling the court, or if the president is not of the tion -

proper rank, or has not been properly appointed. For the above
reason it is directed by the Rules of Procedure that a court-

martial, before acting, shall ascertain that it is properly con-

stituted, a provision which, as will be seen, is required foV the

protection of the members themselves (6).
5. An officer who without due authority confirms the finding Further

and sentence of a court-martial, and a commanding officer who illustra-

punishes a warrant officer, will also act without jurisdiction.
tions -

Again, a court-martial or officer dealing with a person who is

not amenable to military law, as if he were so amenable, will act
without jurisdiction (c). So, too, if a court-martial convicts the

(a) See Poe's case, below, para. 12; Mansergh'f case, below, paras. 18-20; and
Roberts' case, below, paras. 21, 22 ; and Re TufiiM, p. 124, note (a).

(') See Rule 22.

(c) See Comyn v. Saline, and other cases, below, paras. 52, seq.



120 POWERS OF COURTS OF LAW, ETC.

Result of

acting with-
out jurisdic-
tion.

Excess
jurisdic-
tion.

Ch. VIII. accused of an offence which is not an offence under the Army Act
or (save as provided by s. 56 of the Array Act) of an offence
with which he was not charged, the court acts without juris-
diction. Where the offence is not properly charged, the accused

may be held not to have been charged with the offence at all ;

but the proceedings of military courts will not be scrutinised
with the same strictness as those of inferior civil courts.

6. The result of acting without jurisdiction is that the act is

void, and each member of the court-martial, or the officer who so

acted, is liable to an action for damages.
7. The consequences of exceeding the bounds of jurisdiction are

the same as those of acting without jurisdiction. For instance, when
a court having power to award two years' imprisonment, sentenced
the accused to fifteen years' imprisonment, the sentence being in

excess of that which the court was authorised to pass, was held
to be void, and the members of the court were held liable to an
action for damages (a). Other cases of this class arise where

jurisdiction is exercised with cruelty or oppression amounting to an
abuse of it. A power to award summary punishment or imprison-
ment does not justify a court or officer in causing the punishment
to be inflicted in a barbarous manner, or with circumstances
of undue severity ;

and in such cases, though there is a jurisdiction,

yet the excuse for the act of the court or officer, which
would otherwise exist by reason of the jurisdiction, is taken away
by reason of the excess in the mode of exercising it (b).

8. The proceedings by which the courts of law supervise the acts

of courts-martial and of officers may be criminal or civil. Criminal

proceedings take the form of an indictment for assault, false im-

prisonment, manslaughter, or even murder. Civil proceedings
may either be preventive, i.e., to restrain the commission or con-

tinuance of an injury ;
or remedial, i.e., to afford a remedy for

injury actually suffered. Broadly speaking, the civil jurisdiction
of the courts of law is exercised as against the tribunal of a court-

martial by writs of prohibition or certiorari
;
and as against

individual officers by actions for damages. A writ of habeas corpus
also may be directed to any officer, governor of a prison, or other,
who has in his custody any person alleged to be improperly detained
under colour of military law. The writs of prohibition, certiorari,
and habeas corpus will be first discussed, then the subject of actions

for damages, and lastly, that of liability to criminal proceedings.

Modes of

interposi-
tion of
courts of
.law.

Definition
of the writ
of prohibi-
tion.

When pro-

(i.) Writ of Prohibition.

9. The writ of prohibition issues out of the High Court of Justice

to any inferior court, when such inferior court concerns itself with

any matter not within its jurisdiction, or when it transgresses the
bounds prescribed to it by law. The writ forbids the inferior court

to proceed further in the matter, or to exceed the bounds of its

jurisdiction ;
and if want of jurisdiction in the inferior court be

once shown, any person aggrieved by the usurpation of jurisdiction
is entitled to the writ as a matter of right.

10. The writ will not be granted for irregularity in the proceed-
hibition will ings or wrong decision of the merits: nor when it can be of no

use, as, for example, after a sentence lias been carried into execu-issue.

(a) Frye v. Ogle, below, para. 41.

(b) The question whether an officer is liable to an actir n for ordering an arrest or

prosecution maliciously and without probable cause, will be considered separately.
See below, paras. 67-74.
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tion
;
nor will it issue on the ground that the facts which establish Ch. VIII.

a military offence disclose at the same time a greater offence (e.g.,

high treason) cognisable by the civil courts (a).
11. Applications for a prohibition to restrain courts-martial g^ Y;

92
have hitherto been few, and uniformly unsuccessful. The earliest

reported case is that of Grant v. Gould (b). In 1792 Serjeant
Grant of the 74th Regiment was tried by court-martial on a

charge of having persuaded two drummers of the Coldstream
Guards to desert, and enlist in the service of the East India

Company. He was convicted and sentenced to be reduced to

the ranks, and to receive one thousand lashes. Grant moved for
a prohibition to prevent the execution of this sentence on the

ground that he was not a soldier and therefore not liable to be
tried by court-martial, that evidence was improperly admitted and
rejected, and that he was convicted of an offence not specifically

charged. The court, being of opinion that at most an error in the

proceedings had been made, refused the writ. At the same time,
Lord Loughborough, in delivering the opinion of the court, affirmed
the general principle that " Naval Courts-Martial, Military Courts
'

Martial, Courts of Admiralty, Courts of Prize, are all liable
"
to the controlling authority which the courts of Westminster

" Hall have from time to time exercised for the purpose of pre-"
venting them from exceeding the jurisdiction given to them."
12. The case of Lieutenant Poe (c), which occurred in 1832, is Poe's case,

the authority for the proposition that a prohibition will not issue 1832-

after sentence confirmed and executed. Lieutenant Poe, being a

passenger on board the ship Ciesar on her way to England, was
accused of stealing a 51. note and certain articles of wearing apparel
from his servant's trunks, which were kept in his (Poe's) cabin. On
investigation of the charge by the captain of the ship and other
officers on board, Lieutenant Poe was expelled by the officers and
passengers on board from their table and society during the
remainder of the voyage. Lieutenant Poe never took anj- measures
to vindicate his honour, and was consequently tried for conduct to
the prejudice of good order and military discipline, found guilty, and
-sentenced to be dismissed the service. The sentence was confirmed

by the King and carried into execution
;
and an application on

behalf of Lieutenant Poe that a prohibition might issue " to the

Judge-Martial and Advocate-General of his Majesty's forces" to
restrain the execution of the sentence was refused, Chief Justice
Denman observing that even supposing the case of Grant v. Gould
to furnish some argument that a writ of this nature might be
directed to him (the Judge-Advocate) before execution of the

sentence, still it was impossible to discover what he could be required
to abstain from after execution.

13. The later case of Serjeant M'Carthy shows that a pro- M'Carthy't
liibition will not issue merely because the evidence given in case> 186(5 -

support of a military charge discloses a higher civil offence. In
1866 Serjeant M'Carthy (d) was tried by a general court-martial on
a charge of "

coming to the knowledge of an intended mutiny, and
not revealing such knowledge to his superior officers." The evidence

^(a)
As to the general law, see the exhaustive opinion of the Judges in Mayor of

Lundon v. Coz, L. R., 2 H. L., 229, and the cases there cited. The right to a writ
of prohibition has frequently been considered with reference to the Ecclesiastical
Courts, and it is clear that the courts of la\v will not entertain questions of their
practice, so long as they do not exceed thoir jurisdiction.

(6) 2 H. Blackstone's Reports, 69. McArthur on Courts-Martial, 4th edition.
i. 120.

(c) Be Poe, 5 Barn, and Adol., 631.

(<*) 14 W. R. (Ir.). 916.
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Ch. VIII

No example
of issue of

prohibition
to a courtr
martial.

To officer.

Dis-
obedience of

prohibition.

Definition
of the writ
of certio-

rari.

When cer-

tiorari will
issue.

MansergVs
case, 1858.

His trial by
court-
martial.

given implicated him in the Fenian conspiracy, ana showed
endeavours on his part to induce soldiers to become members of
that conspiracy, and various other acts amounting to overt acts of
treason. After the close of the prosecution the court-martial was
adjourned in order to permit the prisoner to apply to the Court of
Queen's Bench (Ireland) for a writ of prohibition on the ground that
the evidence establishing the military offence disclosed also that
the prisoner was guilty of treason, in which case a court-martial
would have no jurisdiction. The court held that the military offence
does not merge in the greater offence, and declined to accede to
the application.

14. Although the writ of prohibition has never actually been
issued to a court-martial, there seems no doubt that it might issue
in a proper case

; as, for example, if a court-martial were proceeding
to try a person not subject to military law, or had passed a sentence
which they had no power whatever to pass.

15. The question whether a writ of prohibition would issue to
an officer exercising individual authority does not seem ever to have
been raised.

16. Disobedience of a prohibition is a contempt of court, and as
such punishable by fine and imprisonment at the discretion of the
court which granted the writ.

(ii.) Writ of Certiorari.

^
17. Certiorari is a writ issuing (in most cases) out of the High

Court of Justice to the judges or officers of inferior courts, and
commanding them to certify and return the record of a matter,
e.g., a conviction or order, depending before them, to the end that
more sure and speedy justice may be done. If the conviction or
order of the inferior court is found to be bad in law, it will be
quashed by the High Court.
In ordinary cases the writ is issued on the application of the

person aggrieved almost as a matter of course, unless he has by his
conduct precluded himself from taking an objection (a). In the
case of a court-martial sentence, the writ will issue only when the
rights affected by the judgment of the court are civil rights, and
the court is acting without jurisdiction : it will not issue when
the rights affected are dependent on military status and military
regulations (b).

18. Major Mansergh's case was as follows : In January, 1858,
Major (then Captain) Mansergh was on duty with his regiment, the
6th Foot, at Calcutta, under the command of Colonel Barnes. In
February, 1858, Brevet-Major Mansergh was gazetted to a majority
in the 15th Foot, at that time stationed in England. Notice of this

appointment was transmitted to India and notified in general and
regimental orders in the usual way, after which notification Major
Mansergh ceased, according to the rules of the army, to belong
to the 6th Foot. The latter regiment was about to start on active
service, when Colonel Barnes informed Major Mansergh of his pro-
motion and desired him to hand over his company to another
officer, which he did accordingly.

19. Subsequently MajorMansergh, conceiving that the notification
of his appointment to the 15th Foot had been 'obtained by Colonel
Barnes for the purpose of excluding him from active service, wrote

(a) K. v. Justices of Surrey, L. R., 5 Q. B. 467, and see on the general law Colonial
Hunk v. Willan, L. R., 5 P. C. 417.

(b) Re Mansergh, 1 Best & Smith, 400 ; 30 L. J. (N.S.) Q. B. 296. Re Roberts,
reported in "

Times," llth June, 1879.



Writ of Cert iorari. 123

a letter to the Colonel expressing that view in strong language. Ch. VIII.
For this lie was placed under arrest, and subsequently tried by
court-martial on a charge of having addressed to his superior officer

a letter containing highly offensive and insulting language, such
conduct being grossly insubordinate, highly unbecoming a commis-
sioned officer, and subversive of military discipline. Major Mansergh
was found guilty and sentenced to be dismissed the army, and the

proceedings having been confirmed, were sent to England and
deposited with the Judge Advocate-General. Major Mansergh
then applied to the Court of Queen's Bench for a rule calling on
the Judge Advocate-General to show cause why certiorari should
not issue to bring up, in order that it might be quashed, the
record of his conviction

;
on the ground that after his promotion he

ceased to be within the command of the Commander-in-Chief in

India, and that consequently the court-martial had no jurisdiction
to try him.

20. The Court refused the application Chief Justice Cockburn Kefusal of

observing,
"
I quite agree that when the civil rights of a person in application

military service are affected by the judgment of a military tribunal, rari?

er

in pronouncing which the tribunal has either acted without juris-
diction or has exceeded its jurisdiction, this court ought to
interfere to protect these civil rights, e.g., where the rights of life,

liberty, or property are involved, although I do not know whether
the latter case could occur. Here, however, there was nothing of
the sort, the only matter involved was the military status of the

applicant a thing which depends entirely on the Crown, seeing that

every person who enters into military service engages to be entirely
at the will and pleasure of the Sovereign. Then there is this

additional fact that these proceedings originated abroad in a country
the tribunals of which are not subjected to our jurisdiction. It is

contended that because we have the record of the proceedings in

the country we have jurisdiction over it. Assuming that for a
moment, yet when we look at the particular nature of the case
before us, we see that the military status of the applicant alone
is affected, and consequently if he had just cause of exception to
the act of the tribunal by which he was sentenced, he might have
appealed to the Queen to reconsider the matter with the advice of
her Judge Advocate. For these reasons I am of opinion that in
this case we have no jurisdiction to grant a certiorari

;
besides

which, certiorari being a discretionary writ, we most certainly ought
not in the exercise of our discretion to grant it if we had the

jurisdiction." Three other judges concurred, and the application
was refused.

21. A similar application in June, 1879, by Captain Francis Robertas

Eoberts, of the 94th Regiment, was equally unsuccesful. Captain
case>

Roberts founded his application on the ground that the sentence
of the court-martial dismissing him from the service was invalid,
in that it simply sentenced him to be dismissed the service without

stating the cause of dismissal. The charge against Captain Roberts
appears to have been twofold : (1) That lie had been guilty of

scandalous conduct unbecoming an officer and gentleman in having
written and sent to certain persons statements wilfully false and
malicious respecting Colonel Lord John Taylour, his commanding
officer. (2) That he had been guilty of conduct prejudicial to good
order and military discipline in writing the statements referred to,
which were charged simply as false. An affidavit was filed by
Mr. Roberts stating that since the sentence he had been occupied in
various attempts to obtain a revision of the sentence.
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Ch. VIII. 22. It was attempted to distinguish this case from that of

Mansergh, on the ground that here civil rights were indirectly
affected, as Mr. Eoberts would lose his rights to pension or retiring-

allowance, and would lose the sum he had paid for purchase. But
it was at once pointed out by the Chief Justice and Mr. Justice

Mellor, that the rights referred to were purely military in their
nature and dependent on military status and military regulations,
and Mansergh's case was considered decisive against granting the

application (a).

(iii.) Writ of Habeas Corpus.

23. Any person who is detained in what he conceives to be illegal

custody by order of a court-martial or other military authority,
can apply for a writ of habeas corpus. This writ is the most cele-

brated writ in English law, being the great remedy for a person
wrongfully deprived of his liberty. There are varieties of it which
are employed for merely removing prisoners from one court to

another for the better administration of justice ; but by far the most
important species is that which affords the above remedy, and is

known as habeas corpus ad subjiciendum. It is addressed to the

person who detains another in custody, and commands him to pro-
duce the body of the prisoner to undergo and receive whatever the

judge or court awarding the writ shall consider in that behalf. It
issues out of the High Court of Justice, and into all parts of the

King's dominions, save as provided by 25 & 26 Viet. c. 20, which
enacts that no writ of habeas corpus shall issue out of any of the
courts in England into any colony or foreign dominion of the
Crown where His Majesty has a lawfully established court of justice

having authority to issue this writ and to ensure its due execution.
The person to whom i t is addressed must make a return to the writ

stating why he holds the prisoner in custody ;
and must bring

the prisoner into court. On the return of the writ the prisoner
is either discharged, or, if the return is sufficient, i.e., shows sufficient

cause for the detention in custody, is remanded to custody, or is

admitted to bail.

24. The writ will issue to any person who has a person in cus-

tody, whether civil or military, if the affidavits in support of the

application show some probable ground for awarding it. The writ
will not as a rule issue to question the mode in which military
jurisdiction has been exercised (6) ; but if a particular formality
is by statute requisite to make valid an order (for instance) for

imprisonment, and the formality is shown not to have been

followed, then it may be granted (c).

What is a 25. It would seem, as a rule, to be a sufficient return to the writ

return to
^iat *ne Person in custody is a person subject to military law, and

writ. that all the proceedings were according to military law (d).

General dis- 26. Blake's case (e), in which the application for the writ was
inclination

(a) "Times," llth June, 1879. In the case of He Tvffnell, L.E., 3 Ch. D., 164, a

petition of right was presented by an army surgeon, who had been compulsorily
retired on half pay, for the injury thereby sustained by him. A demurrer by the

Attorney-General ~to the petition was allowed, the Vice-Chancellor stating the law

clearly to be that "
every officer in the army is subject to the will of the Crown

and can be removed and put on half pay, or dealt with as the Crown, with a view
to the public convenience, thinks best." See also K. v. Secretary of State, L. K. [1891]

2Q.B., pp.330, 331.

(6) Blake's case, 2 M. and S., 428.

(c) Allen's case, 30 L. J. (N.S.), Q. B., 38 ; 7 Jur. (N.S.), 234, but see now Army Act,
s. 172 (4), and below, para. 37.

(rf) ft. v. Suddis, 1 East, 306 ; and as to general law, Brenans case, 10 Q. B., 492.

(e) 2 M. and B., 428.

When
habeas

corpus will

issue.
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refused, is a strong instance of the disinclination of courts of law to Ch. VIII.

interfere with matters of military discipline. The writ was moved
of e^ â to

for on behalf of Lieutenant Blake, of the 55th Regiment, to be interfere

addressed to the commanding officer of the infantry barracks at "'ltn

AVindsor. The affidavit in support of the motion stated that Lieu-
discipline,

tenant Blake, being on leave and hearing that there were certain Biake
-

s case>

charges alleged against him, voluntarily surrendered himself to take 1814.

his trial, that on the 21st September he was placed under arrest

and in close confinement, and that until the latter end of October
he was not permitted to quit his room, but afterwards, on a

representation that his health suffered,was allowed to take exercise.

On the 1st November, not having been furnished with any copy
of the charges against him, he presented a memorial to the

Conimander-in-Chief, but did not receive any answer. On the 16th

of November he was officially informed that a warrant had been

signed for holding a court-martial, and was furnished with a copy
of the charges, which consisted among others of certain offences

stated to have been committed at Windsor towards an officer of the

same regiment. On the 22ud, the 55th Regiment was ordered on

foreign service, and shortly afterwards sailed for Holland. The
affidavit then stated that all or many of the witnesses who might be
called for the prosecution or defence had sailed with the regiment,
that the laws of this realm would not permit him to be sent to a

foreign country for trial, and therefore he could no be brought
to trial before the return of the regiment. It further alleged

that, as a matter of fact, a sufficient number of officers might at any
time have been conveniently assembled for the purpose of con-

stituting a court-martial ;
and therefore there had been ample

opportunity for conveniently assembling one between the arrest

and the signing of the warrant, and also between the signing of

the warrant and the sailing of the regiment.
27. The Court inquired if there was any instance of a habeas Rule nisi

corpus to take a military subject out of military arrest, and were granted,

referred to the case of Serjeant Wade (a) where a rule nisi (i.e., a
rule calling on the other side to argue the question and show

why the writ should not issue) had been granted. Mr. Justice

Dampier, however, said he hesitated about granting a rule nisi,

because upon the question whether a court-martial could be con-

veniently assembled, if the return should be general that a court-

martial could not be conveniently assembled, the court would be

concluded, and he conceived the truth of such return could hardly
be entered into upon an action for a false return, and Mr. Justice
Le Blanc concurred. A rule nisi was, however, granted, and on
its coming on to be argued, an affidavit from the Judge Advocate-
General was produced, stating that proceedings were instituted

for bringing Blake to trial as soon after his arrest as could con-

veniently be done
;
and that he believed Blake would have been

tried before, had not the trial been postponed partly on account
of the absence in the West Indies of persons alleged by Blake
to be material for his defence, and partly on account of the embark-
ation of the 55th Regiment.

28. The Court refused the writ, Lord Ellenborough, C. J., Rule dis-

observing, "Up to the 16th November the applicant seems to have charged,

thought it a fair time, and the delay since has been satisfactorily

explained ;
it is not a wanton or oppressive delay, but arising out

of the circumstances of the country. We cannot lay down any

(a) Cited in the report of this case, 2 M. & S., 429, n.
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general rule, but must in a very great degree give credence to

people in high situations when they depose that all has been done
which could conveniently and according to the course of office be
done, and unless something be shown to the contrary

"
(a).

29. The leading authority as to the sufficiency of a return to
the writ which states that the prisoner is in custody under the
sentence of a court-martial competent to pass such sentence on
him, is Suddis' case, decided in 1801 (b).

30. Suddis was a gunner of the Royal Artillery sentenced at
Gibraltar by a general court-martial to fourteen years' transporta-
tion for having received articles stolen from a warehouse

'

in

Gibraltar. A writ of habeas corpus was directed to the Governor
of Portsmouth to bring him up from custody. It was held a
sufficient return to the writ that the defendant was in custody
under the sentence of a court of competent jurisdiction to inquire
into the. offence and to pass such a sentence, without setting forth
the particular circumstances to warrant the sentence. Lord
Kenyon, C. J., said,

" We are not now sitting as a Court of Error
to review the regularity of these proceedings ; nor are we to hunt
after possible objections." And Mr. Justice Grose,

" It is enough
that we find such a sentence pronounced by a court of competent
jurisdiction to inquire into the offence, and with power to inflict

such a sentence
;

as to the rest we must presume omnia rite

acta."

31. In the case of Jones v. Danvers (c) it was held that the court
cannot grant a habeas corpus to bring up a defendant who is in

military custody, for the purpose of charging him in execution for
a civil debt. By the court :

" We have only civil jurisdiction, and
have no authority to change the custody in such a case as this."

32. In the two following cases the prisoner was discharged by
means of a writ of habeas corpus ; in the first case because the
return did not sufficiently show the military character and obliga-
tions of the prisoner, in the second for want of jurisdiction in
the officer who confirmed the sentence of the court-martial.

33. Captain Douglas, of the 49th Madras Native Infantry,
was committed by a magistrate to prison as a deserter, and after-

wards by authority of the Secretary at War was given up to

Lieut.-Colonel Hay, commanding the East India Company s troops
at Chatham, and by him removed under military arrest to that

place. A habeas corpus was thereupon obtained addressed to

Colonel Hay and eveoy officer or person having the custody of

Captain Douglas, and he was brought into court in obedience to

the writ. The return to the writ alleged that the prisoner was
detained as a deserter under 5 & 6 Viet. c. 12, s. 22, but did not

expressly show that he was a soldier and ought to be with his corps.

Captain Douglas was in consequence discharged (d).

34. Porrett, a soldier of the Bombay Army, was sentenced

by a general court-martial to seven years' transportation for

embezzlement. The sentence of the court-martial was confirmed

by Sir C. Napier, the Governor of Sindh. A writ of habeas

(a) In the case of Lieut. Hall (R. v. Cuming, E. p. Hall, L. R. 19 Q. B. D.

1.3), a writ of habeas corpus was applied for to discharge a lieutenant in the Navy
who had been arrested by order of the Admiralty for alleged desertion, and
was detained as a prisoner on board one of Her Majesty's ships under the
command of Captain Cuming, with a view of being brought to trial before a court-

martial. The court admitted Lieut. Hall to bail while the case was pending, but

ultimately refused the writ.

(b) R. v. Suddis, 1 East, 306,

(c) 5 M. & W. 234.

W 3 Q. B. 825.
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corpus was obtained and Porrett was discharged, as it was shown ch. VIII.
that Sir C. Napier had no power to confirm the sentence of the
court (a). Had the question been one of military procedure instead
of jurisdiction, the result would doubtless have been different.

35. When a military prisoner is detained in a prison without Allen's case,

any legal warrant or order for his custody in that prison, he can 18t5 -

obtain his discharge by habeas corpus. In 1859 Lieutenant W. H.
C. Allen was tried by a general court-martial at Shahjehanpore
for the murder of his native servant, and, being found guilty of

manslaughter, was sentenced to four years' imprisonment without
hard labour. General Lord Clyde confirmed the sentence, and
ordered him to be imprisoned in the Fort of Agra. On the 29th
November 1859, Lord Clyde gave a written order for his removal
in military custody to England, there to undergo the remainder
of his sentence. On arrival he was successively committed to

Millbauk, the military prison at Weedon, Newgate, and the

Queen's Prison. After having been four months in the Queen's
Prison he applied to the Court of Queen's Bench for a writ of

habeas corpus on the ground that his detention was illegal, there

being no such written order as required by the Mutiny Act to the

keeper of the Queen's Prison to receive Lieutenant Allen into his

custody. In the result the prisoner was discharged.
36. The Chief Justice Cockburn observed that it was enough Observa-

to say that there was no order in writing under the provisions of p2"
s

f

of

the Mutiny Act by virtue of which the keeper of the Queen's justice
Prison could detain Lieutenant Allen. All that appeared was Cockburn.

that Lord Clyde, the commanding officer of the district, having
first directed that Lieutenant Allen should be placed in Agra,
afterwards made an order for his removal to this country to undergo
the remainder of his sentence

; but it did not appear that either
the officer commanding the regiment, or Lord Clyde, had made any
order on the keeper of the Queen's Prison to receive Lieutenant
Allen. The deficiency was attempted to be made up by an order
under the hand of the Adjutant-General representing the Com-
mander-in -Chief, and stating that Lieutenant Allen had been
convicted by a court-martial in India. That, however, was not
a legal warrant, and under the circumstances the court was con-

strained, though unwillingly, to discharge the prisoner (b).
37. It is now provided by the Army Act (c\ that, where a military Military

prisoner is for the time being in any custody in which he might custody not

legally be kept, informality or error in the order or warrant, or the byTeason,
authority by or in pursuance whereof he is detained, shall not merely of

make the custody illegal ;
and any such order or warrant may be ^formality,

amended. A case such as that of Lieutenant Allen can, therefore,
scarcely occur again.

38. Where a writ of habeas corpus was issued to an officer to Application

produce a recruit who was detained as a deserter, and the officer by
for attacl -

direction of the Horse Guards discharged the prisoner, and made against
no return, the court were of opinion that he ought to have returned officer

the fact of the discharge, but would not grant an attachment for make
8 10

contempt (d). return.

39. In Simmons on Courts-martial (e) a case is cited of a store- Canadian

keeper who had been convicted by court-martial under the 17th case cited

(a) Perry's Oriental cases, 414.

(b) 30 L. J. (JS.S.), Q. B., 38 ; 7 Jurist (W.S.), 234.

(c) Section 172 (4), and see also sect. 165.

(d) Re Gavin, 15 Jurist, 329.

(e) 7th edn., p. 165.
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Ch. VIII. Section of the Mutiny Act on a charge of embezzling or fraudu-

in Simmons ^ent^y misapplying, and imprisoned in a civil gaol, obtaining his
on Courts- release by habeas corpus from the Court of Queen's Bench at
martial. Montreal. The court adjudged the commitment to be void by

reason of the form of charge and finding, and ordered the prisoner
to be discharged,

" because the charge and conviction were in the
alternative .... without any certainty as to any or either
of the two charges in the disjunctive, and this is matter of
substance."

(iv.) Actions for Damages.

Actions 40. It is a general rule of law that magistrates and others, who,
inembers of

acting without jurisdiction, or in excess of their jurisdiction,
courts- violate the personal rights of any person by causing his arrest,
martial and

imprisonment, or otherwise, are liable to*an action for damages (a),

officers." Accordingly, members of a court-martial who try a person not

subject to military law, or for an act which is not an offence cog-
nisable by them, or who pass a sentence which they have no power
to pass, are all liable to an action at the suit of the person aggrieved ;

and the officer who confirmed the proceedings will also be liable (V).

The same rule is applied to officers in the exercise of individual

authority ;
so soon as they transgress the bounds of their lawful

authority they expose themselves to an action, though they may
have acted with entire bona fides.

illegal 41. The case of Lieutenant Frye (c), which occurred in 1743, and

court"
Ceby ig especially remarkable from its seqiiel, is a leading authority-

martial, respecting the liability of all who are parties to an illegal sentence
Frye v. Ogle, passed by a court-martial. Lieutenant Frye, of the Marines, was

brought to a court-martial at Port Royal, in Jamaica, by his captain,
for disobedience in refusing to assist another lieutenant in carrying
an officer prisoner on board ship without a written order from
the captain. Part of the evidence produced against Lieutenant

Frye at the court-martial consisted of depositions made by illiterate

natives, whom he had never seen or heard of, and reduced into

writing several days before he was brought to trial
; and upon his

objecting to the evidence he was brow-beaten and overruled.
Lieutenant Frye was sentenced to 15 years' imprisonment, and
rendered for ever incapable of serving His Majesty, though the
Court had only power to award two years' imprisonment. On
his arrival in England, his case was laid before the Privy Council
and the punishment remitted by His Majesty.

Damages 42. Some time afterwards he brought an action in the Court of
recovered Common Pleas against Sir Chaloner Ogle, the president of the

Frye!

6"
court-martial, and obtained a verdict in his fa\our for 1,000^.

damages. The Chief Justice Willes, moreover, informed him that
he was at liberty to bring his action against any of the other
members of the court-martial (d). Accordingly Lieutenant Fry
obtained writs against Bear-Admiral Mayne and Captain Renton
which were served on them at the breaking up of another court-

(a) Crepps v. Burden, 1 Smith Lead. Ca., llth edn., 651.

(b) Frye v. Ogle McArthur on Courts-martial, 4th edn., i. p. 268 ; Comyn v.

Sabine, cited in 1 Smith Lead. Ca., llth edn., 600.

(<) McArthur on Courts-martial, 4th edn., i. p. 268, and App. XXIV.
(<0 This dictum of the Chief Justice cannot be considered law. From Srinsmcad

\. Harrison, L. K. 7 C. P. 547, it seems to be conclusively settled that a judgment
obtained in an action against one or two or more wrongdoers is a bar to an action

against the others for the same cause, even though the judgment remains unsatisfied.

The injured party can, however, sue all the wrongdoers together in the first instance;
and if he only sues one, the court has power to make the others parties to the
action.
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martial held on Vice-Admiral Lestock at Deptford at which they Oh. VIII.
were members.

43. The members of this court highly resented this proceeding, Sequel of

and drew up resolutions, in which they expressed themselves with
thls cat

some acrimony against the Chief Justice, and forwarded them to
the Lords of the Admiralty. In these resolutions they demanded
"satisfaction for the high insult on their president, from all
"
persons how high soever in office, who have set on foot this

"
arrest, or in any degree advised or promoted it." The Lords of

the Admiralty laid the resolutions before His Majesty ; and the
Duke of Newcastle, by His Majesty's command, wrote to the Lords
of the Admiralty, expressing

" His Majesty's great displeasure at
" the insult offered to the court-martial, by which the military"
discipline of the navy is so much affected

;
and the King"

highly disapproves of the conduct of Lieutenant Frye on the
occasion."

44. The Chief Justice, as soon as he heard of the resolutions o Vindication
the court-martial, caused each individual member to be taken into j^sy^^

161

custody, and was proceeding further to assert and maintain the hisautbo-

authority of his office, when the following submission (signed by rity-

the president and all the members of the court-martial on Vice-
Admiral Lestock) was transmitted to him : "As nothing is more
becoming a gentleman than to acknowledge himself to "be in the
wrong, so soon as he is sensible he is so, and to make satisfaction to

any person he has injured : we therefore whose names are under-
written, being thoroughly convinced that we were entirely mis-
taken in the opinion we had conceived of Mr. Chief Justice Willes,
think ourselves obliged in honour, as well as justice, to make him
satisfaction as far as is in our power. And as the injury we did
him was of a public nature, we do in this public manner, declare
that we are now satisfied the reflections cast upon him in our reso-
lutions of the 16th and 21st of May last were unjust, unwarrant-
able, and without any foundation whatsoever : and we do ask pardon
of his Lordship and of the Court of Common Pleas, for the indignity
offered both to him and the Court." This paper was dated the
10th November, 1746, and on its reception in the Court of Common
Pleas was read aloud and ordered to be registered "as a memorial,"
said the Chief Justice,

"
to the present anil future ages, that whoso-

ever set themselves up in opposition to the law or think themselves
above the law, will in the end find themselves mistaken."

45. It was observed with respect to this case by Lawrence, ohserva-
J., in Warden v. Bailey (a), that Lieutenant Frye did not appear tions of

to have been legally imprisoned at first, because the matter Lawreuc . J -

charged against him did not amount to any offence.
46. In 1804, Colonel More brought an action against Colonel illegal lm-

Bastard, the president of a court-martial, for having ordered Prisonln
|
nt

his imprisonment on the charge of having suborned a witness before Ofcourt-
"

the court. Colonel More was also a witness. He obtained a verdict martial,

with 300^. damages, Lord Mansfield remarking that a court-martial
has no power of imprisoning a witness except for impropriety of
conduct (6).

47. In the case of Warden v. Bailey (c) it was decided that an illegal com
mand by

(a) 4 Taunt.; 76. superior
(>j> More v. Bastard, cited in Warden v. Bailey. 4 Taunt., 70. In an action officer.

Drought at Calcutta in 18-,!, a reporter recovered nominal damages against the
president of a court-martial for having ordered the forfible seizure of his notes,
which he had persisted in taking after beinj; ordered to desist, kickettsv. Walker,
Hough, Mil. Precedents, 718.

(c) 4 Taunt., 67.
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action lies for imprisoning a man for disobedience to an order giveil
without jurisdiction by his military superior.

48. Warden was a permanent serjeant of the Bedford militia,

and, in common with the other (non-commissioned officers of the
regiment, was ordered by the colonel to attend an evening school,
and to pay 8/7. a week towards the expenses of the school. Having
neglected to obey this order, Warden was reprimanded for his

CO' duct, and was afterwards, by direction of the adjutant, arrested
and imprisoned iii Bedford gaol, and subsequently tried by court-
martial for mutinous words spoken on parade, and for thereby
exciting others to disobedience, but was acquitted, and liberated in

March, 1810. On this he brought his action against the adjutant,
but was non-suited by Grose, J., on the ground that after the
decision in Sutton v. Johnstone (a) he could not try the question
of the propriety of the arrest.

49. This non-suit was set aside by the Court of Common Pleas, and
a new trial granted, the court thinking that the order to attend
school was most probably bad in law, and the order for payment of

money certainly so. The case is most material as an instance of a
court of law considering whether an order given by military
authority is or is not within the scope of that authority ;

and as

discountenancing the duty of absolute obedience in a soldier

enunciated in Sutton v. Johnstone (b).

50. In the recent case, however, of Dawkins v. Rolceby (c), the
unanimous opinion of ten judges, sitting in the Exchequer Chamber,
is distinctly expressed, that cases involving questions of military

discipline and military duty alone, are cognisable only by a military
tribunal, and not by a court of law

;
and Warden v. n<iily is

distinguished, on the ground that the act there complained of

was a wrongful and illegal act, without any colour of law. The
distinction cannot be considered quite satisfactory, as, in order to

decide that the act was illegal, the court must have gone more or
less into questions of military discipline and duty.

51. Where the sentence was legal, but the prisoner has been

imprisoned in a place to which he was not legally committed, the

keeper of the prison and the person who issued the warrant will

both be liable
;
and any officer commanding will also be liable in

respect of the issue of the warrant by a subordinate officer for

whom he is responsible (d) ; notwithstanding the ordinary rule,
that where the superior did not appoint the subordinate officer,

he is not responsible for the acts of that officer.

52. In several cases heavy damages have been recovered in respect
of the unauthorized infliction of corporal punishment. Thus a sea-

man recovered damages in an action against Captain Tonyn, R.N.,

(a) See below, para. 67.

(b) See in particular the argument on the part of the defendant, which
enunciated the doctrine of absolute obedience, and was virtually overruled by the
couit. The court, however, expressed a strong wish that the case should not be
tried again, saying that "disputes res) eoting the extent of military discipline are
"
greatly to be deprecated, especially in time of war; they are ot the worst conse-

"
quences, and such as no good subject ill wish to see discussed in a civil action :

"
they ought only to be the sub ect of arrangement between military men." The

result of the new trial was that the p'aintiff obtained a verdict, but this verdict was
afterwards set aside by the Court of Error, and judgment entered for the defendant
on the ground that Warden was in fad imprisoned for the use ot mutinous
language, and that there was probable cause for the imprisonment which
justified the defendant. Bailey v. Warden, 4 M. &. S. 400. As to probable cause,
see Sutton v. Johnstone, below, para. 67.

(c) L. K., 8 Q. B., 2.=>5; aft'. L. K., 7 H. L., 744.

(d) See the case of Lieut. Allen above (para. 35), who subsequently recovered 501.

damages against the Governor of the military prison at Weedon. Allen v.
,

Boyle "Times," March 4, 1861 ; but as to the present law, see paragraph 37.
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for the infliction of several dozen lashes without a court-martial
;
Ch. VIII.

the custom of the navy only permitting a commanding officer

to inflict summarily one dozen lashes (a).

A similar action was brought against Colonel Bailey, of the

Middlesex Militia, for improperly Hogging a private, and 600?.

damages were awarded. And in an action tried in 1793 at the

Devon Assizes against the officers of the Devon Militia for

inflicting 1,000 lashes on the plaintiff, who had been found guilty
of a charge of mutiny, though the only act proved against him was
that he had written to the colonel a letter telling him that the

men were discontented, which was not communicated to anyone
else, the plaintiff recovered 500/. or 600^. damages (6).

63. Officers who are instrumental in dealing with a person
not subject to military law as if he were so subject, clearly are liable martial of

to make reparation to the person aggrieved. This was illustrated as civilian,

early as 1738 by the case of Comyn v. Sabine (c).

Cornyn was a master carpenter of the office of ordnance at

Gibraltar, and brought an action against the Governor-General
Sabine for having confirmed the sentence of a court-martial which
awarded him the punishment of 50(> lashes. It was shown
that the carpenters of the office of ordnance were not subject to

military law, and the jury found the Governor to be liable, as

having had a share in the sentence, and gave 500. damages. Lord

Mansfield, citing the case in Mostt/n v. Fabrigas (d), said,
" The

" Governor was very ably defended, but nobody thought the action
" would not lie."

54. The following cases are further instancesof eiviliansrecovering Fu-ther

damages from officers in respect of a mistaken and unjustifiable
exercise of their military authority. civilians.

In Gli/nn v. Hovston (e) Mr. Gl}-nn, a British merchant residing
at Gibraltar, recovered 501. damages from General Sir William

Houston, the acting Governor, for having caused Mr. Glynn's
premises to be surrounded with a detachment of troops, while a

house immediately adjoining was searched for the person of Torrijos,
a Spanish general ;

and for having during the search (which was

unsuccessful) prevented Mr. Glynn from leaving his house by
placing a sentinel with fixed bayonet at the door.

In (joodes v. Lieutenant-Colonel \Vhcath/(f\ the plaintiff was doing
duty as constable at St. .Tames' s Palace, and had occasion to desire

Lieutenant-Colonel Wheatiy, of the Guards, who was not in

uniform, to walk on, whereupon Colonel Wheatiy marched Goodes
off to the guard-room by a file of grenadiers, and confined him
there several hours. The plaintiff was non-suited, but, it would

appear, solely in consequence of a failure in the proof of his

appointment as a constable for St. James's parish.
In the case where the captain of an East Indiaman, on two

strange sails (supposed to be enemies) being descried, mustered
all hands and passengers, and assigned them stations for the defence
of the ship, and the plaintiff', one of the passengers, refused to go "to

his station, and was thereupon, by order of the captain, carried

there and kept in irons all night, it was held by Lord Ellenborough
that though the captain might have been justified in confining

(n) Prendergast, Law relating to Officers of the Navy, 2nd edn., p. 185. Cited in
ll'm/p/i v. Hiii'e-i, 4 Taunt., 71.

(6) Cited in Warden v. Hai'ei/. 4 Taunt., 70. .

(t) Cited in Mnsti/n v. Fabrigas, 1 Smith Lead Ca., llth edn., 600.

(rf) 1 Smith Lead Ca., llth edn., 608.
ft) 2 Man & dr., Ml.
(/) 1 Campbell, 231.

(M.L.) I 2
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the plaintiff for his refusal to obey orders, yet he had exceeded
his authority in keeping the plaintiff in irons all night, and the jury
gave 801. damages (a).

55. Where an act complained of is itself unlawful, bona fides or

honesty of purpose is no excuse, as appears from two cases cited

by Lord Mansfield in Mostyn v. Fabrigas (6). Captain Gambier,
by order of Admiral Boscawen, pulled down the houses of some
sutlers on the coast of Nova Scotia, who supplied the sailors

frequenting them with spirituous liquors, whereby their health
was injured. One of the sutlers came over to England, and brought
an action against Captain Gambier, in which he recovered 1,000?.

damages. The second case cited by Lord Mansfield, in which
Admiral Palliser was sued for destroying some fishing huts
erected by Canadians on the Labrador coast, went off upon a

reference
;
but it does not seem to have been questioned that the

action lay.
56. The right to bring an action in the courts of this country

in a case where the cause of action arose abroad does not seem to

have been conclusively established till the decision in 1774 of

Mostyn v. Fabrigas (c).

57. Fabrigas, a native of Minorca, brought an action against
General Mostyn, Governor of that island, for having, Avithout

trial, imprisoned and banished him from the island, and recovered

3,000^. damages. On a bill of exceptions, the point that, where the
cause of action arises abroad, the courts of this country have no

jurisdiction, was elaborately argued ; but Lord Mansfield, deliver-

ing the judgment of the court, emphatically laid down that actions

of this description may be brought in England, though the matter
arises in foreign parts. lie also, with no less emphasis, repudiated
the argument addressed to him, that the defendant was entitled

to protection from an action by reason of his character as

Governor.
58. For mere errors of judgment, members of a court-martial

cannot be made responsible any more than civil judges and

magistrates.
" Even inferior justices and those not of record,"

says Lord Tenterden, in Garnett v. Ferrand (d)
" cannot be called

in question for an error of judgment so long as they act within
the bounds of their jurisdiction. In the imperfection of human
nature it is better even that an individual should occasionally
suffer a wrong than that the general course of justice should be

impeded and fettered by constant and perpetual restraints and

apprehensions on the part of those who are to administer it. Cor-

ruption is quite another matter, so also are neglect of duty and
misconduct in it. For these, I trust, there is, and always will be,
some due course of punishment by public prosecution.''

59. Notwithstanding the reluctance of the courts of law to

interfere with the exercise of military authority over those

subjected to military law, and though (speaking generally) all

acts done in the course of military duty are justified yet if military

authority is exercised with excessive severity, oppression, or

cruelty, so that the exercise, in fact, amounts to an abuse of

(a) Boyce v. TSaylifff, 1 Campbell, 58.

(b) 1 Smith Lead. Ca., llth edn., pp. 613, 614.

(c) 1 Smith Lead. Ca., llth edn., p. 591. For historical sketch of the law relating
to venue, formerly of much greater importance than at present, see id. p. 615, and
seq. See also British South Africa Company v. Companhia de Mozambique, L. H.

(1893), A. C. 602.

(d) 6 Barn, and C. 9 Do\vl. and R. 657. See also Scott v. Mansfield, L. R.
(
3 Ex,

20, where the law is laid down iu similar terms.
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jurisdiction, then the justification is destroyed, and the person
Ch. VIII.

injured may recover damages (a).
60. Thus, in Wall v. Macnamara (b), the plaintiff, a captain '^"

v"

in the African Corps, brought an action against the Lieutenant- namara.
Governor of Senegambia for imprisoning him for nine months at

Gambia, in Africa. The defence was a justification of the imprison-
ment under the Mutiny Act, for disobedience of orders. At the
trial it appeared that the imprisonment of Captain Wall, which
was at first legal namely, for leaving his post without leave from
his commanding officer, though in a bad state of health had
been aggravated with many circumstances of cruelty. Lord
Mansfield, in summing up, said,

" In trying the legality of acts
done by military officers in the execution of their duty, particularly
beyond the seas, where cases may occur without the possibility o'f

application for proper advice, great latitude ought to be allowed,
and they ought not to suffer for a slip of form, if their intention

appears by the evidence to have been upright..... Thus
the principal inquiry to be made by a court of justice is, how th<i

heart stood ? and if there appears to be nothing wrong there great
latitude will oe allowed for misapprehension or mistake. But, on
the other hand, if the heart is wrong, if cruelty, malice, and
oppression appear to have occasioned or aggravated the imprison-
ment or other injury complained of, they shall not cover themselves
witli the thin veil of legal forms, nor escape under cover of a justi-
fication, the most technically regular, from that punishment which
it is your province and your duty to inflict on so scandalous an
abuse of public trust. It is admitted that the plaintiff was to
blame in leaving his post, but there was no enemy, no mutiny,
no danger, his health was declining, and he trusted to the
benevolence of the defendant to consider the circumstances under
which he acted. But supposing it to have been the defendant's duty
to call him to a military account for his misconduct, what apology
is there for denying him the use of the common air, in a sultry
climate, and shutting him up in a gloomy prison, where there was
no possibility of bringing him to trial for several months, there not

being a sufficient number of officers to form a court-martial ? These
circumstances, independent of the direct evidence of malice, as
sworn to by one of the witnesses, are sufficient for you to presume
a bad, malignant motive in the defendant, which would destroy
his justification, had it even been within the powers delegated
to the defendant by the commission." The jury found a verdict
for Captain Wall, with 1,000^. damages (c).

61. If an officer is exercising a legal jurisdiction possessed
by him, he can, as a rule, only render himself liable to an action xss,
by exercising it with such circumstances of undue severity and action only

oppression as to justify a jury in inferring malice. There are, ^{ can
however,

_

one or two cases from which it would appear that evenb"
where injustice or oppression is the result of mere carelessness,

(a) See the judgment of the Court of Exchequer delivered by Baron Eyre In
Stttton v. Johnstone, 1 T. K. at p. 504 : "And one may observe in general in respect of
what is done under powers incident to situations, that there is a wide difference
between indulging to situation a latitude touching the extent of power, and touching
the abuse of it. Cases may be put of situations so critical that the power ought, to
be unbounded ; but it is impossible to state a case where it is necessary that it
should be abused, and it is the felicity of those who live under a free constitution
of government that it is equally impossible to state a case inhere it can be abused u-itfi.

impunity."
(b) Cited in Sutton v. Johnstone, 1 T. R. 536.

(c) As to criminal liability for abuse of authority, see below, para. 91, ft seq.
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62. Captain Molloy, of Her Majesty's ship Trident, kept the

purser Swinton in confinement for three days without inquiring
into the case, and then, on hearing his defence, released him. The

purser brought an action against Captain Alolloy, and on the

evidence Lord Mansfield said that such conduct on the part of

the captain did not appear to have been a proper discharge of his

duty, and, therefore, that his justification under the discipline of

the Navy had failed him. It does not appear from the citation of

this case in the Term Reports what the verdict in this case was (a).

63. On the other hand, the custom of the service, if not incon-

sistent with the law of the land, may be a justification of an act

done in pursuance of such custom. For example, in an action by a

midshipman against his first lieutenant for having caused him, on
his refusal to go to the masthead, to be hoisted thither by a party
of seamen, mast heading was proved to be a customary punishment
of the service, and the Chief Justice ruled' that it was a

justification (6).
64. In Urant \. Shard (c) violent language and striking a

subordinate otticer on duty were held actionable. Grant was
directed to give a military order, and it appeared that he sent

two persons, who failed. Shard thereupon said to Grant,
" What

a stupid person you are," and twice struck him. Although the

circumstances occurred in the actual execution of military service,
it was held that the action was maintainable, and a verdict was
found for the plaintiff, with ~b'l. damages. An application was
afterwards made to the Court of King's Bench to set aside the

verdict, but the court, after argument, refused to disturb it, though
Lord Mansfield was desirous to grant a new trial. The above
cases of Swinton v. Molloif and Grant v. Shard are no doubt strong
ones, and it would probably be now held in similar circumstances
that the aggrieved person could only seek redress at the hands of

the military authorities.

65. civilians will always be protected by courts of law against
the arbitrary and oppressive exercise of military jurisdiction (d).

Thus, Sutherland v. Murray (e) was an action brought in 1783

by Mr. Sutherland, a judge in Minorca, against General Murray
for improperly suspending him from his office. The General had

professed himself ready to restore the judge on his making a

Erticular
apology ; and on reference to the home authorities the

ing approved of the suspension unless the Governor's terms
were complied with. It was admitted that General Murray had

power to suspend the judge for proper cause ; yet on the proof of

his having unreasonably and improperly exercised that authority,
and notwithstanding the King's approbation of his proceedings,

damages to the amount of 5,UOCM. were awarded against him by the

jury-
66. The class of cases last referred to occupy a sort of inter-

mediate position between cases where the act complained of is

(a) Swinton v. Molloy, cited in SuUon v. Johnstone, 1 T.R. 537. Prendergast, Law
Relating to Officers of the Navy, Part II, 374, cites another very similar case which
occurred in 1823.

(b) Prendergas-t, Part II, 377.

(c) Cited in Warden v. Bailey, 4 Taunt., at p. 85.

(d) See paras. 53-55 above.

(e) Cited in Mutton v. Johnstone, 1 T. R., 538. The facts of this case
are not very fully or clearly given in 1 T. R. ; and it may be questioned whether
Jt .does not more properly belong to the class of cases next referred to,
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done without jurisdiction, and the cases where an act, in itself a legal Oh. VIII.
exercise of military authority towards a person subject to military
law, is charged as done maliciously and without probable cause. cause*

1 '

67. In this latter class of cases no action can be maintained, guttm v
unless the plaintiff avers and proves that the act complained of Johnstone,

was done without probable cause (a). This proposition was laid 1786-

down by Lords Mansfield and Loughborough in 1786 in the great
case of Button v. Johnstone (Johnsione v. Sutton, in error) (6), and
has never since been disputed.
The circumstances of Outrun v. Johnstone were as follows : The

plaintiff' Sutton was captain of "His Majesty's ship Isis, which
formed part of a squadron under the command of the defendant
Johnstone. On the 16th April, 1781, there being war between the
Unued Slates and the French on the one hand, and the English on
the other, the defendant Johnstone ordered the ships under his

command to pursue the French fleet, and signalled to Button to slip
his cable in order to engage the enemy. Sutton having failed to

slip his cable, the defendant Johnstone caused him to be brought
to a court-martial on the ground of his having "delayed and
discouraged the public service on which he was ordered," and for
disobedience of orders in not slipping his cable and putting to sea.

Sutton admitted on the trial by court-martial that he had disobeyed
the orders, but averred that he did not wilfully and willingly
disobey them by reason that he was physically incapable of obeying
them. The court-martial found that, Sutton was justified in not

immediately slipping Ms cable owing to the state in which his ship
was, and that he did not delay the public service, and adjudged him
to be honourably acquitted. Upon this, Sutton brought an action

against Johnstone for having maliciously and without probable
cause charged him wTith the crime of disobedience of orders and
the delay of ( he public service.

68. Practically, two important questions were raised in the case. Questions

First, whether an action for malicious prosecution would lie by a [^case
subordinate officer against his superior officer for an act done in the
course of discipline and u-nder powers incident to his situation

;

secondly, whether, supposing such an action would lie, Johnstone
had or had not probable cause for charging the plaintiff with
disobedience to his orders, and delaying the public service, and
therefore for bringing him to a court-martial.

69. The case was twice tried before the Chief Baron at Guildhall, Result of
and die .plaintiff Sutton recovered 5,0001. damages on the first trials, and

trial and t>,CK0. on the second. A motion was then made in the cmirtof
f

Court of Exchequer in arrest of judgment, and upon this two points Exchequer,
were raised : first, whether the action would lie

; secondly, whether
if it did lie, the plaintiff was entitled in law to keep the verdict.
The Court of Exchequer decided that the action would lie, on the

ground apparently (p. 504) that "all men hold their situations in
this country upon the terms of submitting to have their conduct
examined and measured by that standard which the law has
established."

The court further decided that the plaintiff was entitled in law to
hold his verdict on the grounds (p. 507), that, admitting for the
sake of argument, that probable cause appeared for the charge of

disobedience, yet no probable cause appeared for the charge of

delaying the public service, of which the plaintiff had been acquitted

(a) This expression is used in the judgments in Sutton v. Johnstone, and through-
out this chapter, as equivalent to "

reasonable and probab
"

(6) 1 T. R.-493; 7S4; 1 Bra, P, C. 78,
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by the court-martial, and that this was enough to support the
verdict. The court observed :

"The plaintiff charges the defendant with having maliciously
and without probable cause brought the plaintiff to a court-martial

upon one charge
"
(that of delaying the public service),

" for which
there was not a probable cause, and upon another charge" (that of

disobedience of orders),
" for which there was probable cause. The

declaration is therefore felo de se with respect to the latter, but

good as to the former. In that case, after a verdict, the jury
must be taken to have given damages for that part of the case only
which is actionable." The rule therefore for arresting the judg-
ment was discharged.

70. Shortly afterwards Johnstone brought a writ of error in

the Exchequer Chamber, and the judgment of the Court below was
reversed. Taking the second point first, whether there was or was
not probable cause for bringing Sutton to a court-martial, the

court, Lords Mansfield and Loughborough, stated (p. 547) :

"Under all these circumstances, it being clear that the orders
were given, heard, and understood, that in fact they were not

obeyed, that by not being obeyed the enemy were enabled the
better to sail off, that the defence was an impossibility to obey
(a most complicated point) under all these circumstances we have
no difficulty to give our opinion that in law the commodore
(Johnstone) had a probable cause to bring the plaintiff (Sutton)
to a fair and impartial trial

"
(a). The court further declared

that "
nothing less than a physical impossibility to obey could

be a justification. A subordinate officer must not judge of the

danger, propriety, expediency, or consequence, of the order he
receives

;
he must obey. Nothing can excuse him but a physical

impossibility. A forlorn hope is devoted, many gallant officers

have been devoted, fleets have been saved and victories obtained,

by ordering particular ships upon desperate services, with almost
a certainty of death or capture

"
(p. 546).

On the first point whether the action would lie, the court
observed (p. 550) that it was not necessary to give judgment,
because, supposing the action did lie, the court thought judgment
ought to be given for the defendant. The court, however, was
inclined to lean against the action lying, on the ground that a

Commander-in-Chief has a discretionary power by the sea military
code to put any man in the fleet upon his trial, that a court-martial
alone can judge of the charge, that if the power of the Commander-
in-Chief was abused, such an abuse was provided against by the
33rd A icicle of War, and that a commander who arrested, sus-

pended, or pxit a man on his trial without probable cause might
be tried by court-martial and punished accordingly.
The court said (p. 549) :

" Commanders in a day of battle must
act upon delicate suspicions, upon the evidence of their own eye ;

they must give desperate commands
; they must require instant-

aneous obedience. In case of a general misbehaviour they may
be forced to suspend several officers and put others in their places.
A military tribunal is capable of feeling all these circumstances,
and understanding that the first, second, and third part of a
soldier is obedience. But what condition will a commander be in

if upon the exercising of his authority he is liable to be tried by a
common law judicature ? If this action is admitted, every acquittal
before a court-martial will produce one. Not knowing the law, or

(a) It is settled that what constitutes probable cause is a question to be determined
by the judge on the facts found by the jury. Lister v. ferryman, L.R. 4 H.L, 521.
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the rules of evidence, no commander or superior officer will dare Ch. VIII.

to act
;
their inferiors will insult and threaten them. The relaxation

and decay of discipline in the fleet has been severely felt. Upon an
unsuccessful battle there are mutual recriminations, mutual

charges, and mutual trials
;
the whole fleet take sides with great

animosity, party prejudices mix. If every trial is to be followed by
an action, it is easy to see how endless the confusion, how infinite

the mischief will be. The person unjustly accused is not without
his remedy : he has the properest amongst military men ; repara-
tion is done to him by an acquittal, and he who accused him

unjustly is blasted for ever and dismissed the service."

The judgment of the Court of Exchequer Chamber was confirmed

by the House of Lords (a).

71. The decision in Sutton v. Johnstone (6), proceeded solely on Probably no

the ground that in that particular case there was probable cause foV'an act*

for bringing Sntton to a court-martial, and the question raised, but within

not decided in that case, viz., whether an action by a person subject m ]^ry
to military law would lie against an officer for an act within the authority
limits of his authority, but done maliciously and without probable

even "here

cause, long remained one on which judicial opinion was divided. ou
"

s\y and
Lords Loughborough and Mansfield, in button v. Johnstone, plainly without

inclined to the view that such an action would not lie (<), and this

view was explicitly affirmed by Mellor, Lush, and Hayes, J.J. in

Daickins v. Paulet (d) ;
while Cockburn, C.J., as explicitly

rejected it. Having regard, however, to the recent case of Marks
v. Frogley (e), the correct view seems to be (though the point would
still be open to argument in the House of Lords) that such an action

would not lie, and that as between persons both subject to military
law the mode of redress given by the Army Act is the only mode of

redress, and that the Civil Courts cannot be invoked for the purpose.
The mode of redress in these cases is that prescribed by ss. 42

and 43 of the Army Act, which extend the provisions of the former
Articles of War, 12 and 13, in favour of the soldier.

75. For statements made by an officer in the discharge of his Actions for

military duty, even though the statements are made maliciously and
with the knowledge that they are false, it has in one case been
held that an action for libel will not lie (/).

(a) \ Bro. Parl. Ca., 7tf. Jjartcis v. Ktpptl, V Wils., 314, decided in 17ti(i, as far as it

goes supports the decision. Burn-is, a discharged sergeant of the Guards, obtained
a verdict with 7<>/. damages against Major Keppel, as acting commander of the

regiment, for maliciously and without any reasonable (probable) cause reducing
the plnirtiff to the rank of a private for neglect of duty during the campaign of
the King's forces in Germany under Prince Ferdinand in 1761. But on a case
reserved for their opinion, the court said : "By the Act of Parliament t" punish
mutiny and desertion the King's power to make Articles of War is confined to
his own dominions ; when his aimy is out of his dominions, he acts by virtue of his

prerogative and without the statute or At tides of War ; and therefore you cannot
argue upon either of them, for they are both to b !a'd out of this case. Kn&flagrante
lello, the common law has never interfered with the army ; inter armti silent leyef.
We think fas at present advised) we have no jurisdiction at all in this case; but if

the plaintiff's counsel think proper to speak mure fully in this matter, we are wil-

ling to hear him."
"But," the reporter adds,

"
plaintiff, seeing the opinion of the court against him,

acquiesced, and the judgment was for the defendant, ut audivi."

(b) 1 T. R. 49.3, 784.

(c) But see Warden v. Bailey, 4 Taunt., at p. 89.

!(d)Tj.

R. 5 Q. B. 94; and see also Keightey v. ndl, 4 F. & F. 763, and Dawklns v.
Lord Rokebi/, L. R. 8 Q.B. at p. 211.

(e) [1898] 1 Q.B. 88a, at pp. i-99, 900.

(/) Daic/iins v. Pnulet, L.R. 5 Q. B. 94 ; and see the other eases cited below. In
Mitchell v. Kerr, Rowe's Rep. 537, decided by the Court of King's Bench in Ireland
in 1801, the defendant had written two libellous letters to the commanding
officer of a reeiment which the plaintiff was about to enter. At the trial the jury
were directed that, if they thought the letters were written merely for the purpose
of bringing the plaintiff to a court-martial, the action would not lie, and they found
a verdk-t for the defendant, which the Court of King's Bench refused to disturb.
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Jekyll v.
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Report of
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. VIII. The above-mentioned case of DawMns v. Paulet was an action of

this description brought by Lieutenant-Colonel Dawkins against
Major-General Lord F. Paulet in respect of certain statements and

reports regarding the military conduct and qualifications of the

plaintiff, forwarded by the defendant, in the ordinary course of

military duty, to the Adjutant-General for the information of the

Commander-in-chief ;
and it was decided that, even assuming the

truth of the allegations of the plaintiff, viz., that the statements

(admittedly made in the course of military duty) were made

maliciously and with the knowledge that they were false, the action

would not lie.

76. In Jekyll v. Moore (a) the plaintiff brought an action for libel

against Sir John Moore, who had been the president of a court-

martial held for the trial of Colonel Stewart of the 43rd Regiment.
The court "most fully and honourably" acquitted Colonel Stewart,
and appended to this finding the following remarks :

" The
court cannot pass without observation the malicious and groundless
accusations that have been produced by Captain Jekyll against an
officer whose character has, during a long period of service, been
so irreproachable as Colonel Stewart's, and the court do unani-

mously declare that the conduct of Captain Jekyll in endeavouring
falsely to calumniate the character of his commanding officer is moat

highly injurious to the good of the service." The Court of Common
Pleas decided that no such action could be maintained, the Chief

Justice, Sir James Mansfield, observing, "If it appear that the

charges are absolutely without foundation, is the president of the

court-martial to remain perfectly silent on the conduct of the

prosecutor, or can it be any offence for him to state that the charge
is groundless and malicious ? It seems to me the words complained
of in the case form part of the judgment of acquittal, and con-

sequently no action can be maintained upon it."

.Kroni this decision it would appear that comments by a court-

martial censuring the conduct of a person in respect of a matter
not before them would not be held privileged so as to exempt the

members from an action (/>).

77. The report made by a court of inquiry is absolutely privi-

leged. In Home v. tientinck, the plaintiff brought an action against
the president of a court of inquiry for libel in publishing the

contents of the report of the court, by communicating it to the

Commander- in-Chief. The report contained these words: "The
conduct of Lieutenant-Colonel Home does not appear to have been
actuated by those high and delicate feelings of honour which in

all transactions of life ought to influence an officer of high rank
and reputation." The Court of Common Pleas were unanimously
of opinion that the report was a privileged communication for

which the officer making it could not be rendered responsible in a

court of law ;
and that the officer who had been summoned to

produce at the trial of the action the report in question and the

proceedings of the court of inquiry was not bound nor even at

liberty to disclose the documents in question, they being State

documents and protected as such from exposure in courts of

justice. This decision was confirmed on appeal to the Exchequer
Chamber (c).

78. In this class of cases the question always is whether the

libel, if it be a libel, is, to use the technical term, privileged. This

(a) 2 New Reports, 341.

(b) See Piendergast, Law Relating to Officers of the Navy, Part II, 405.

(c) 2 Broderip and Binghim, 13u ; 4 Moo?e ; 563. See rule 124 (L). I

Question to
be deter-

mined in
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question is very similar to that discussed above as regards want Ch. VIII.
of jurisdiction. If the communication charged as libel was made
by a court in the exercise of its jurisdiction, or by an advocate or that^f"
witness before such a court, it is considered absolutely privileged, privilege.

and no one is liable in respect of it. If it is made otherwise than
in the exercise of the proper jurisdiction, it has been held not to
be so privileged, but this can scarcely be considered as settled.
If it is made by a person not as a judge or witness but in the

discharge of his military duty, it is according to the case of
Dau-kins v. Pavlet (), absolutely privileged. In any other case, if

the statement is made in furtherance or under colour of any
interest or duty, it is only prim a fa<-ie privileged, and the privilege
will be lost if actual malice or great excess is shown.

79. In DickwH v. Wilton (b) Lord Campbell directed the jury Malice held

that letters from the commanding officer of a regiment to his'
immediate superior containing charges against the Colonel, and a
conversation with a member of Parliament as to a question to be l^ckson

put in the House of Commons relative to the dismissal of the
Colonel on these charges, are primd fade privileged communica-
tions

; but that if made from other motives than a sense of duty,
which was a question for them to decide, the privilege would be
gone. The jury found for the plaintiff with 205/. damages. This
case, however, was never discussed on a motion for a new trial,
and the Court of Exchequer Chamber observed, in D n-H^s v.

Lord liokeby (<). that the judge who tried it was wrong in

compelling the production of the documents by the Secretary for

War, and in ruling that malice might be inferred by the jury from
the documents themselves without other evidence.

80. Again in Dickson v. Combermere (d), an action brought by the Dickson v.

ame plaintiff as in Dickson v. Wilton, not for libel, but for con- ^^
spiring to obtain the removal of the plaintiff fre an his command
by false charges, Chief Justice Cockburn told the jury that if the

charges were in their opinion made without probable cause and
maliciously, i.e., apparently not in the course of military duty,
they must find for the plaintiff ;

but in this case the verdict was
for the defendant.

81. Publishing the sentence of a court-martial to the effect that Publication

Colonel is dismissed from the service for gross violation of
[ court"

"

the trust reposed in him as commanding officer of the Molucca martial not
Islands is not libellous (e).

a libel -

^
82. Nor again is a proper complaint to a superior officer or to the Complaint

Secretary of State, or other authority having power to redress to Pr
P.
e
r

the matter complained of, a libel. This was decided by the not alibel!
Court of King's Bench in Hex v. Buillie (/), where the defendant,
a Captain in the navy and Deputy Governor of Greenwich Hospital,
had written, and distributed among the Governors of the hos-

pital, a large volume containing an account of the abuses of the
institution, and severely animadverting on the characters of some
of its officers, especially Lord Sandwich, First Lord of the
Admiralty. A conditional order obtained by Lord Sandwich for a
criminal information against Captain Baillie for libel was dis-

charged by the court ; and Lord Mansfield said that this distribu-

(a) L. R., 5 Q. B. 94.

(b) 1 F. and F. 419.

(c) L. R. 8 Q. B. 255 ; L. R. 7 K. L. 744.
(i) 3 F. and F. 527.

(e) Oliver v. Lord W. Betttinck, 3 Taunt. 438.

(/) Holt on Libel, 112 ; 21 Howell's State Trials, at pp. 89, 70.
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tion of the work to the persons only who were from their

situations bound and competent to redress the grievances in

question, was not a publication sufficient to make it a libel.

83. In R. v. Eayley (a) and in Fairman v. Ives (b) letters had been
written by the defendants to superior military authorities with
the view of obtaining payment of debts due to them from the

plaintiffs. In each case the circumstances of the alleged debt were

stated, and fraud or concealment on the part of the plaintiff was

alleged or suggested. It was held that the letters were not libels,

being communications to the proper authorities having power to

give redress of the alleged grieA
7ance.

84. On the other hand where a naval officer acting as govern-
ment agent on board a transport wrote to Lloyd's imputing
incapacity to the captain of the transport, it was held that the

communication was not privileged, and the plaintiff recovered 50/.

damages (c). The officer ought to have addressed his complaint
to the Admiralty authorities.

85. With regard to the privilege of witnesses, the decision of the

Court of Exchequer Chamber in Dawkins v. Lord RoLi'by (d)

having been affirmed by the House of Lords is a conclusive

authority that a court of inquiry held under the Army Act is to

this extent a court, that the statements made, whether orally or

in writing by witnesses summoned to give evidence, are absolutely

privileged, even though made with actual malice and without

probable cause. It need scarcely be observed that evidence given
before a court-martial is similarly privileged.

86. Negligence or unskilfulness in the discharge of professional

duty may be actionable at the suit of a person injured by
such negligence or unskilfulness. And any one committing a

wrongful act or an act that cannot be justified, cannot escape

liability for the offence merely because he acted in obedience to tlae

order of the executive Government or of any officer of state (e).

87. Thus in the case of Weaver v. Ward (/), decided in 1616, the

plaintiff and defendant were both soldiers of the London trained

bands, and while engaged in skirmishing by way of military

exercise, Ward's musket was discharged in such a way as to wound

Weaver, who thereupon brought an action of trespass against Ward.
Ward's defence was that he was in training by order of the Lords
of the Council, and skirmishing in obedience to military com-

mand, and that the injury happened casually, by misfortune and

against his will. But this was decided not to be enough. The
court said,

" No man shall be excused a trespass except it may be

judged utterly without his fault."

88. In 1844 the commander of Her Majesty's ship Volcano

was held liable in an action brought in the Court of Admiralty
for damage occasioned by a collision between the Volcano and the

brig Helen. Both vessels had sought shelter in the same bay off

the coast of Spain, the Volcano taking up a berth near the Helen.

During a storm at night the Volcano broke her anchor, came into

collision with the Helen, and so damaged her that she sank.

(a) Bac. Abr. "Libel," A. 2.

(b) 5 Barn, and Aid. Ml'.

(c)
Hancood v. Green, 3 Car. and P. 141.

(a) L. E. 8 Q. B. 255 ; 7 H. L. 744. It may be added that actions subsequently

brought by Colonel Dawkins against certain members of the court of inquiry wet*

stayed on 'the ground that they would not lie. Dan-kins v. Prince Edward of Safe-

Weimar, L. R. 1 Q. B. D. 499.

(e) Kaieiqh v. Goschen, L. R. [1898] 1 Ch. 77.

(O Hobart's Reports, 134.
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The court was of opinion that the Volcano was to blame, both in Oh. VIII,

taking up her original berth and also in not letting out more cable
and in not dropping a second anchor

;
and damages were accord-

ingly recovered from the commander (a).
89. British Courts of Justice are open to subjects of friendly

Action hy

nations, and it has been held that a Spaniard could recover
fc

damages for seizure and detention of a cargo of slaves by a captain
in the navy (/>).

90. A British subject is not liable to actions by foreigners
in respect of hostile acts done by him in the name of the
Government which he serves, provided those acts are either clone

by-

authorised by an actual command or ratified by a subsequent 0^4"^
f

approval of the Government. To such acts the maxim respondeat ment.

superior appears to apply ; and, if the Government refuses redress,
there is no remedy but an appeal to arms (c).

(v.) Liability to Criminal Proceedings.

91. There are several authorities which show that where the LlaWlitv to

death of a person is caused by some act of a military officer
p

1^^
done without jurisdiction, the officer is criminally responsible. Ings.
Thus on the case of an action against the officers of the Devon
Militia above mentioned being cited in Warden v. Bailey,
Mr. Justice Heath expressed his opinion that, if the plaintiff in
that action had died under the punishment inflicted by order of the

court-martial, all the members of the court would have been liable
to be hanged for murder (d).

92. In the well-known case of Governor Wall (plaintiff in the Case of

action already noticed of Wall. v. Macnamara),the penalty of death
^T/''^,2was actually inflicted on Governor Wall for a crime resembling in

its nature and circumstances the conduct towards himself in respect
of which he recovered damages. This crime was the nmrder of

Serjeant Benjamin Armstrong, of the African Corps, in 1782, by
inflicting on him 800 lashes with such cruelty as to cause his death.

93. Governor Wall appears to have been arrested on the charge ciroum-

shortly after his return to England, but to have absconded and kept stances of

out of the way for nearly twenty years, as he was not tried till
thls Ctl8e '

1802. The circumstances out of which the charge arose were as
follows : In July, 1782, Mr. Wall was in command of the garrison
at Goree. an island on the coast of Africa, and about to leave for
home. The men of the garrison had some pecuniary compensation
then due to them in respect of their having been put on a reduced
allowance of provisions, and the paymaster responsible for meeting
their demands was to leave together with Governor Wall. On the

day before that fixed for their departure, a number of men, headed
by Armstrong, twice proceeded to the house of the paymaster to
obtain a settlement of their accounts. According to the evidence
for the prosecution, there was no appearance of any mutiny, and no
disrespectful or disorderly conduct on the part of the men, who
returned to barracks when ordered to do so by Governor Wall.
In the afternoon Governor Wall ordered a parade, and by his order
800 lashes were inflicted on Armstrong by black men, not with the

ordinary cat, but with a description of rope. It was stated that

(a)
" Volcano" 2 W. Robinson's Admiralty Rep. 337.

(1) Marlra:o v. Willes, 3 Barn, and Aid. 353. Compare Forbes v. Cochrane, 2
Earn, and Cr. 448, in which case the plaintiff was a British subject.

(c) 1 Smith's Lead. Ca. llth edn., 64*, 649, and authorities there cited. Enron v.
Denman, 2 Ex. 167 ; Feather v. Reg., 35 L. J. (N. S.), Q. B. 200, 4 B. and S. 257.

(rf) 4 Taunt., at p. 77.
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Oh. VIII. Governor'Wall stood by urging the black men to increased severity
with coarse expressions, such as "Lay on, you 'black , or I'll

lay on you ;
cut him to the heart." Armstrong died shortly after-

wards in hospital. For the defence some evidence was given that

the behaviour of the men, and in particular of Armstrong, had been
mutinous and that a sort of drum-head court-martial had been held
which ordered the punishment ; and that the death of Armstrong
was accelerated by drinking spirits in hospital.

94. Chief Baron Macdonald directed the jury that if there was
no mutiny and no court-martial, and the punishment of 8oO lashes

with such an unusual instrument was ordered by the prisoner, there
was certainly ground to infer malice

; and pointed out that Governor
Wall in his report of the state of the settlement on his return made
no mention of the existence of any mutinous spirit in the garrison.
The jury found the prisoner guilty, after deliberating for half an

hour, and he was hanged at Tyburn (a).

95. A. mistaken impression of duty will not excuse an officer, if

he, without being justified by other circumstances, orders his men
to fire, and some one is thereby killed, as is shown by the following
case. In 1807, Ensign Maxwell, of the Lanarkshire Militia, was
tried before the High Court of Justiciary in Scotland for the mur-
der of Cottier, a French prisoner of war at Greenlaw, by improperly
ordering a sentinel to fire into the room where Cottier and other

prisoners were confined. Ensign Maxwell had the military charge
of over 300 prisoners, confined in a building of no great strength.
The prisoners were of a turbulent character, and to prevent their

escape an order was given that all lights in the prison should be put
cut at 9 o'clock, and that if this was not done at the second call

the guard was to fire upon the prisoners, who were often warned of

this order. Ensign Maxwell having observed one night, on wliich

there had been some disorder among the prisoners, a light burning
beyond, the appointed hour, twice ordered it to be put out, and, not

being obeyed, directed the sentry to fire, but the musket merely
snapped. Ensign Maxwell repeated the order, the sentry fired again,
and Cottier received his mortal wound. At this time there was no

symptom of disorder in the prison, and the prisoners were all in bed.

96. The general instructions issued from the Adjutant-General's
office for the conduct of the troops guarding the prison contained no
such order as that upon which Ensign Maxwell had acted

;
and it

appeared to be a mere verbal one which had from time to time in

hearing of the officers been repeated by the corporal to the sentries

on mounting guard, and had never been countermanded by those

officers, who were also senior to Ensign Maxwell. The Lord Justice

Clerk laid it down that Ensign Maxwell could only defend himself

by proving specific orders, wliich he was bound to obey without

discretion, and which called upon him to do what he did
;
and the

jury found him guilty of the minor offence of culpable homicide,
with a recommendation to mercy. He was sentenced to nine

months' imprisonment (ft).

97. Again in the case of R. v. Thomas (c) the prisoner, a sentinel

on board Her Majesty's ship Achille, had been ordered to keep off

all boats unless they had officers in uniform in them, or unless

the officers on deck allowed them to approach ;
and he received a

musket, three blank cartridges, and three ball cartridges. The
boats pressed, upon which he repeatedly ca'ilec! to them to keep oft

;

(a) 28 Howell's State Trials, nl.

(ft) Buchanan's "Remarkable Cases," Part II, 3.

(6) Russall on Crimes, 6th edn., iii. 94, 4 M. & S. 442.

Ruling of

the Lord
Justice
Clerk as
to orders

given.

E. v.

Tftonifif.
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but one of them persisted and came close under the ship, and he Oh. VIII.

then fired at a man in the boat and killed him. It was put to the

jury to find whether the sentinel did not fire under the mistaken

impression that it was his duty, and they found that he did. But
the case being reserved for the opinion of the judges, their

Lordships were unanimous that it was murder. They thought it,

however, a proper case for a pardon ;
and further, they were of

opinion that if the act had been necessary for the preservation of

the ship, as if the deceased had been stirring up a mutiny, the

sentinel would have been justified.
98. How far a subordinate could plead the specific commands of How far

a superior officer such commands being not obviously improper command*
or contrary to law as justifying an injury inflicted on a citizen, can excuse

is somewhat doubtful
; though there are cases in which the fact of

the orders having been given would no doubt prove the innocent
intent of the subordinate, and lead practically to his acquittal on
a criminal charge (a).

99. With respect to criminal liability for oppression and similar Criminal

offences committed out of the realm it was enacted by 11 Will. IIT, offices*"
c. 12 (6), that any governor or commander-in-chief of any colony committed

beyond the seas guilty of oppression to any of His Majesty's
outof tne

subjects, or of any other crime within their respective governments
r<

or commands, might be tried and punished by the Court of King's
Bench in England or by special commissioners. And the statute

42 Geo. Ill, c. 85, makes a similar provision for the trial and

punishment of persons employed in the public service out of Great
Britain in any similar military office or capacity (c).

100. General Sir Thomas Picton was tried under this Act in Case of Sir

1806 for having, while Governor of Trinidad, given an order for the p^ton
3

infliction of torture on a female from whom it was desired to obtain isotj.

evidence in support of a prosecution for a robbery committed in her
master's house. General Picton's defence was that the occurrence
took place in the ordinary course of judicial proceedings, over
which he presided as Governor, and that torture was- allowed in

such cases by the law of the island. The case was tried twice, and
was again elaborately argued 011 the special verdict found at the
second trial, but judgment was never prayed (d). It appears,
however, to have been thought at the time that had the opinion of

the court been delivered, judgment would have been given against
General Picton, though the jury found that by the law of Spain
torture existed in Trinidad at the time of the cession of that
island to Great Britain, and that no malice existed in the mind of

the defendant, save so far as might be inferred from the acts

complained of, if found to be illegal (e).

101. With respect to the question how for defect in the jurisdic-
Execution

tion or procedure of the court by whom a sentence is given, or want teiices" 4c.
of authority, irregularity, or excess in the person by whom the
sentence is executed, may render the court or person executing
the sentence criminally responsible, there is but little to be found
in the books. Thei-e appears, however, to be authority for the

following propositions :

(i.) If, first, the court who passed the sentence had no colour of

(a) See Li. v. Trainer, 4 F. and P. 105 ; baa-kins v. Lor<lliokeby, 4 if. and F. S06 ;

JKeit/ft/et/ v. AW/, 4 F. and P. 763 ; K. v. Hutchinson, 9 Cox Cr. Ca. 555.

(b) 11 & 12 Will. lit, in Ruffhead.

(c) See also the two Acts 24 Geo. Ill, sess. 2, c. 25, s. 64, etc., and 2(5 Geo. Ill,
c. 57, making elaborate provisions for the trial in Great Britain of British subjects
for extortion and misd' meanors committed in India.

(d) 30 Ho-n oil State Trials, 226.

() 30 Hi.wBll State Trials, Hoo, note.
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VIII. jurisdiction in the matter, all its proceedings area mere nullity, and
both the court and the officer who executed the sentence are mere

wrong-doers ;
and in the case of an execution the officer may

perhaps in strictness of law be guilty of murder as a principal, and
the members of the court may be guilty of a misdemeanor, and also

as accessories to the murder (a).

(ii.) If, secondly, the court had no jurisdiction, but it acted
under colour of a writ or commission, such as might lawfully be

issued, then although the writ or commission be irregular and so

the sentence erroneous and voidable, it seems that it is not a nullity,
and that neither the court nor the officers who execute the sentence
can be treated as mere wrong-doers, though the court may be

guilty of a misprision (b). If, again, the court had jurisdiction, but

passed an erroneous sentence, neither the judge nor an officer who
innocently executes the sentence is criminally liable (c).

(iii.) The sentence must be executed by the proper officer, and
if any person who is not duly authorised executes it he is a

wrong-doer (d).

(iv.) The execution must pursue the judgment, subject to any
lawful alteration by the Crown, for if a man is beheaded who
ought to have been hanged, the officer is a wrong-doer (<?).

There appears to be no authority for applying the doctrine of

trespass ab initio to the case of irregular execution of a sentence,
and it would seem that the officer would be liable only for so much
of his acts as is in excess of his authority. Malice (in the popular
sense of the word) in the officer appears to be wholly immaterial,
so long as he keeps within the limits of his authority, for he is bound
to execute the sentence

;
but if he grossly exceeds the measure of the

sentence which he is authorised to inflict, and if he so barbarously
flog a man sentenced to flogging as by plain excess to cause his

death, he will be a -wrong-doer as to the excess (/).

(vi.) Protection of Persons Acting under the Army Act
and other Acts.

102. It remains only to notice that officers are to a certain

extent protected against actions by s. 170 of the Army Act, which

provides that an action against any person for any act done in

the execution, or intended execution, of the Act, or in respect of

any alleged default in the execution of the Act, must be com-
menced within six months. Tender of amends before the action

may, in lieu of or in addition to any other plea, be pleaded. Such

actions, as well as actions against members of a court-martial

in respect of a sentence of such court, can only be brought in one
of the superior courts in the United Kingdom (which courts have

jurisdiction wherever the matter complained of occurred) or in a

supreme court in India, or in a colonial court of superior jurisdiction
in the colony where the matter occurred (g}.

(a) Hale, Pleas of the Crown, i. 497, 501. Bteph. Dig. Crlm. Law (t>th Edn.),|
Art. 218.

(b) Hale 1. 497-509 ; Hawkins, Bk. i. ch. 28, s. 6.

(c) Hale 1. 501.

(d) Hale i. 501, Coke, Inst. 1. 128.

(") Coke, Inst. iii. 52 ,211 ; Hale i. 501.

f) HawKins, Bk. i. ch. 29, s. 5, and see Governor Wall's case, svpra. paras. 92-94.

(g) The effect of the Public Authorities Protection Act, 1893 (56 & 57 Viet. c. 61)

appears to be, by s. 2, to repeal subs. (2) of a. 170 of the Army Act, and by s. 1 to
re-enact similar provisions with the addition of the provisions as to costs contained
in paragraphs (6) and (rf) of s. 1.

Subsection (3) of section 40 of the Militia Act, 1882, must be regarded as similarly
modified.

Protection
of persons
acting
under
Statute.
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In the case of persons actiug under the Militia Acts, there is an Ch. VIII.-

analagous provision in s. 46 of the Militia Act, 1882 ; and officers

acting under other Acts can avail themselves of the general
provisions of the Public Authorities Protection Act, 1893 (a).

103. The statements of law in this chapter apply to England, Application

but the law in Scotland, Ireland, and the colonies may be considered
of ohaPter -

to be very similar.

(a) 56 & 57 Viet. c. 61.

(M.L.)
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CHAPTER IX.

HISTORY OF THE MILITARY FORCES OF THE
CROWN.

Object of 1. The object of this chapter is to give a short summary of the
chapter. history of the Military Forces, and principally of those in England

For details the authorities cited in the notes must be consulted (a).

Two periods 2. The history of the English Forces may be divided into two

tokjstoryof
main periods: the one prior, and the other subsequent to the
Restoration of Charles the Second in 1660. It was not until after

1660 that a Standing Army was raised, and the Militia organised
under Act of Parliament. Before 1660 the organisation of the
Forces was much less systematic, although it rested on laws which
have come down to the present time, and therefore deserve notice.

First Period. General and Feudal Levies.

General 3, Before the Norman Conquest, all freemen between the ages of

servi'ce^in
15 and 60 who were capable of bearing arms were bound to go

early times, forth to the host (fyrd), or general levy, at the king's summons.

Fyrd-fare was one of the three liabilities of all owners of land in

England (b). Those guilty of neglecting it were subjected to a

very heavy penalty called fyrd-wiie, which might extend even to

the forfeiture of the whole of their land. The levy of each shire

took the field, down to the Norman conquest, under its alderman
or military chief of the shire, and after the Conquest, under the

sheriff (c).

Double 4. This general levy of all able-bodied (d) men in each county
*ia(^ a double aspect. As a civil force it was known as the

posse comitatus, which the sheriff was entitled to call on to arrest

criminals and suppress riots
;
and the obligation to serve in it

was closely connected with the obligation attaching to every man
of keeping watch and ward, and of following the hue and cry,
which was directed against criminals (e). In its other aspect it was

(a) See Clode's Military Forces of the Crown (Murray, 1869) which contains many
original authorities, chiefly for the period subsequent to 1660. For the earlier

period many extracts from and references to original authorities are contained in

Grose's Military Antiquities, and in Scott's British Army. The powers of the Crown
for the defence of the realm are enumerated and discussed in the Ship Money Ca.se

(see especially St. John's argument), Howell's State Trials, iii. 825, summarised in

Clode, Mil. Forces, i. 354, 355. The constitution of the general levy and the feudal

army, and the incidence of feudal tenure, are described in the ordinary histories,
euch as Hallam's Middle Ages, and Constitutional History ; Lingard's History ;

Taswell Langmead's Constitutional History (1st edn.) ; and especially Stubbs'

Constitutional History (popular edn.) and also in legal books, such as Coke on

Littleton, and Blackstone's Commentaries. The chapters in Social England on

military matters and Professor Oman's History of the Art of War may also be
consulted.

(b) Afterwards called the trinodfi necessitas, the other two liabilities being to

maintain fortifications and to repair bridges. In some cases the age mentioned is

16 (Stubbs, Const. Hist. i. 102 &c.).

(c) See Stubbs, Const. Hist. i. 209, 469.

(d) Stubbs, Select Charters, 370-3 ; Stubbs, Const, Hist., i. 209, 633, ii. 220; Grose,
Mil. Antiq.. i. 9 ; 13 Bdw. I (Stat. Winton), st. 2, c. 6 ; 3 & 4 Bdw. VI, c. 5 ; 1 Mar.
BBSS. 2, c. 12 1 Eliz. c. 16.

(e) It was known as the ban or fyrd or expedition, Stubbs, Const. Hist., i. 81, 209,

494, 633. See Commissions in Rymer's Foedera.
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a military force, and was called out, under the sheriff or some other Ch. IX.
officer of the Crown, to defend the realm in civil war or against
foreign foes. The force was liable to serve only in the kingdom,
and, except in case of invasion, only in its own county. Sometimes
it was called out in all the counties

;
at other times, in particular

counties only, as, for instance, in the northern counties, to resist
the Scots, or in the midland counties, to resist the Welsh. The
general levy was repeatedly called out by the Norman and Angevin
kings (1086 to 1204) for the suppression of internal rebellion or of
border warfare against the Welsh and Scots. It was unsuitable
for warfare beyond the seas (a). But it apparently served as a
mode of obtaining troops down, at any rate, to the fourteenth

century (6).

5. The general levy was organised by divers ordinances and Organiza-

statutes, which determined the arms and, "in the case of the more g^rai
wealthy, the horses which each man was to provide, in accordance levy,

with the amount of his land and goods. The sheriffs, mayors, and
justices, as well as the constables annually appointed for the

purpose in each hundred, were to enforce the obligation to serve
and pro^vide arms, and twice every year were to inquire into the
arms provided, or, as it was termed, to hold " views of armour."
Writs were often addressed by the King to the sheriffs and others
to array or summon before them the men liable to service (whom
from being sworn to keep arms were called jurati ad anna), and to

punish defaulters
; and the writ often directed such arrayers, or

other persons named in it, to lead the force on active service (c).
6. In the time of Edward the Sixth, we find lieutenants appointed

Lieutenants

in the counties to array, or lead, or both
;
and after the reign of

"

Mary, such lieutenants, now commonly known as Lords Lieutenant,
were usually appointed for those purposes (d).

7. Closely connected with the general levy was the Crown's Right of

prerogative* of purveyance, which enabled the Crown to enforce Purveyance -

the supply of carriages, carpenters, smiths, and other artificers,
as well as of victuals, for military purposes (e).

8. Even before the Norman conquest the general levy took long Thegns.

to raise and was difficult to keep together, especially when
operating outside the boundary of its own petty kingdom. For
a more trustworthy, better-armed, and more permanent force, the
old English kings relied on their military dependents, to whom

(a) It was summoned by William II to Hastings in 1094 to cross for a campaign
in France, but was dismissed.

(6) See Statutes, 1 Ed. 3, cc. 7, 15 ; 18 Ed. 3, st. 2, c. 7.

(c) Hen. II, Assize of Arms ; Stubbs, Select Charters, 153, and the statutes 13
Edw. I (Stat. Winton), c. 6 ; 34 Edw. I, st. 2 in common editions ; 2 Edw. Ill, c. 6 ;

5 Hen. IV, c. 3
; 3 Hen. VIII, c. 3 ; :i3 Hen. VIII, cc. 5, 9 ; 4 & 5 Phil, and Mary, c. 2.

Palgrave's Parliamentary Writs.
(flO See Acts 3 & 4 Edw. VI, c. 5, s. 13, 1 Mar. sess. 2, c. 12, s. 12 ; 4 & 5 Phil, and

Mar. c. 3, 1 Eliz. c. 16. Clode, Mil. Forces, i. 32; Scott, British Army, i. 329, 348;
Grose, Mil. Antiq., i. 79. Strype (Ecclesiastical Memorials ii. 278), says that
lieutenants were first appointed in 3 Edw. VI (1549), and were appointed annually.
They are spoken of by Camdea (Britannia, i. clxvii, clxxxix), as appointed in
troublesome times, and by Holinshed (Chronicles i. 155), as appointed in time of
necessity. They were also appointed for several counties. An abstract of the
authority given to a lieutenant by his commission is to be found in Lodge's Illus-
trations of British History, ii. 325 ; see also 419 to 426 ; see also Scott, Brit. Army,
i, 348. After 1660, they became statutory officers appointed for the militia, see
below, para. 84.

(e) Stubbs, Select Charters, p. 359, and divers writs in Rymer's Fredera ;

Stubbs, Const. Hist., ii. 564 ; Clode, Mil. Forces, i. 347. Grose, Mil. Antiq., i. 86.
The Crown's right of purveyance was restrained by many Acts, and ultimately
abolished by 12 Cha. II. c. 24.

(M.L.) K 2
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Ch. IX. they had granted laud on the condition of military service. These
warriors were originally known as Gesiths, but from the ninth

century onward that name is superseded by thegn. Alfred and his

successors, under the stress of their Danish wars, incorporated in

the thegnhood all the men of substance in the realm, whatever
their origin, wealthy yeomen and merchants no less than members
of ancient noble families (a).

Feudal levy. 9. The Norman conquest in 1066 changed the condition of the

upper ranks of the military force by substituting a wholly feu-

dalized military aristocracy for the sernifeudal thegnhood. The
whole of England was carved out by William I into a number
of military fiefs held from the Crown. Some were small, but many
were very large earldoms and baronies the holders of which cut

up their vast domains into smaller military fiefs or knights-fees
dependent upon themselves. The holder of a military fief might
therefore be either a tenant in chief holding directly from the

Crown, or a sub-tenant holding under some great earl or baron.
All alike were bound to attend the king at their own expense on
horseback and in armour with their retainers, who might be either

mounted or on foot (6). After 1289 (c) grants of laud could only
bind the holder to render service to the king or other superior lord,
and not to the grantor of the land, arid consequently the number of

the retainers of the inferior lords gradually diminished. Some of

the great earls and barons had an establishment of domestic

knights not holding lands and entirely dependent on them.
The period of feudal service was limited by custom to forty days

in each year, a term too short for foreign expeditions, and con-

sequently the forces so raised were often induced by high pay to

continue to serve as mercenaries (see below, para. 24). Though
the earlier kings successfully demanded service abroad as well as

service at home, the obligation to serve abroad was challenged at an i

early date (1198), and as time passed the feudal tenants displayed!
increasing reluctance to serve out of the kingdom and at length
refused to do so (d). The knights who on horseback and in a coat
of mail formed the most prominent feature of warfare in the
Middle Ages served under the feudal levy. The infantry were
either the retainers of those knights, or raised from the general
levy, or by contract (see below, para. 24). The lancers and archers,
however raised, were taken chiefly from the middle classes and

highly paid (e).

10. Personal service formed the basis alike of the feudal and
of the general levy, but the obligation to serve in the general
levy rested on every man as a citizen, or as it was termed " on every
" man within the allegiance of the king." The feudal levy was

dependent on homage or on tenure under some feudal lord, whether
the king or some great earl or baron. Obviously there must always
have been many feudal tenants unable to render personal service,

(a) Stubbs, Const. Hist., i, 172, 210.

(6) Grose, Mil. Antiq., i. 8, 120; Scott. Brit. Army, i. 119, 138.

(c) By the statute known as "
Quia Emptores" (18 Edw. I. c. 1), which, while

authorising the sale of lands, provided that the purchaser of land (called in the Act
the feoffee) should hold it of the chief or superior lord and not of the vendor (called
in the Act the feoffor), and should render to the chief or superior lord the same
services which the vendor rendered before the sale.

(d) Stubbs, Const. Hist. i. pp. 284 ff
; ii. pp. 293. The feudal levy appears to have

been frequently summoned for service beyond the seas down to 1300, but fell into
disuse before 1400. In 1198, Bishops Hugh, of Lincoln, and Herbert, of Salisbury,
and in 1213 the northern barons, refused foreign service as not obligatory under
their tenure, and it was opposed more seriously by the Earls of Norfolk and Hereford
in 1296, 1297.

(e) Hallam, Const. Hist., ii. 129; Stubbs, Const. Hist., ii. 297.

Composi-
tion in lieu

of personal
service.
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and the calling out under the general levy of the whole population Ch. IX.
capable of bearing arms can but very rarely have been desirable
or possible (a). Service by deputy, or payment in lieu of personal
service, and the calling out of a quota only, were accordingly
allowed from very early times (b).

11. In the case of the feudal levy, we must first notice the clergy,
In case of

who held their lands by the tenure known as FranJkalmoign, and
ft levy-

who, as a rule, performed their military service by deputy or paid a

composition (c), though cases of military prelates are well known
in history. Women also, and infants, and other feudal tenants
who were unable to render personal service, either found substitutes
or paid a composition (d) ;

and the payment of a composition in lieu

of service was at an early date (e) extended from those who were
unable to those who were unwilling to serve in person.

12. Henry I appears to have been the first to require a number Scutage

of knights, instead of serving in person for forty days, to equip
Bscuase -

and maintain a knight in service for a longer period : and Henry II

began (about 1156) to levy a money composition for personal
service, under the name of Scutage or Escuage (/). This com-

position was probably levied at first only by agreement between
the king and his subjects ;

but it subsequently became an abuse
and gave rise to remonstrances as a tax levied by royal authority
only ; and from 1215 until the end of the reign of Edward II (1327)
it was levied only under assessment by Parliament (g). With the

decay of feudalism the tax fell into disuse (h) ;
and it was

ultimately, together with tenure by knight service, abolished

during the Commonwealth, and finally extinguished on the
Restoration in 1660 (i).

13. Similarly, in the case of the general levy, the practice arose In case of

of calling on a certain quota only from each county to serve in
fjf^^uota

person, and of requiring those not so called on to supply with arms and contri-

and victuals, and to defray the expenses of those who served in Dutions t(<

person (_;').
This developed into a sort of tax on the county or

e

township, not under the authority of Parliament, and continued
until very recently, in the form of a liability on the part of the

county to pay a part of the expenses of the militia ().
14. Both the feudal and the general levy when summoned for Mode of

war, were summoned by writ from the Crown. calling out

These writs did not always distinguish between those liable to
serve under the feudal levy and those liable under the general

(a) Stubbs, Const. Hist., ii. 290.

(b) As early as Henry II.

(c) Grose, Mil. Antiq., i. 5; Scott, i. 138, 248. See, however, writs requiring
personal service in Rymer's Fffidera ; one is printed by Grose, Mil. Antiq., i. 5.

(d) Grose, Mil. Antiq., i. 6, 7.

(e) As early as Henry I.

(f) Stubbs, Select Charters, 281, 343,364; Const. Hist., i. 623, 626, 632; n. 291 ;

Grose, Mil. Antiq., i. 7, 8 ; Scott, Brit. Army, i. 119, 138, 245. Escuage is in Latin
Scutagium, from scutum, a name given to a fief held on military service.

(g) I.e., "the common council of the realm." The Great Charter granted by
John in 1215 required this ; the omission of the requirement from later charters
did not at first alter the practice. Stnbbs, Const. Hist., i. 573; Grose, Mil. Antiq.,
i. 7 ; Coke, Inst., i. 72 b, 74 b, note 37 ; Stubbs, Select Charters, 293, 343, 364.

(fi) Coke, Inst., i. 74 b, note 37.

(i) By Act 12 Cha. II, c. 24, together with other feudal incidents. Excise duties
on beer were granted to the Crown as an equivalent.

(j) Stubbs, Const, Hist., ii. 297. Stubbs, Select Chatters, 359. During the great
French wars, 1338 to 1453, the main part of the armies led by Edward III and his
successors were mercenaries (see below, paragraphs 24, 25). But some of them
were still raised under commissions of array (see 1 Ed. 3, cc. 7, 15 ; 18 Ed. 3, c. 7).

(A-) Part of this was "coat and conduct money," said to have begun in the reign of
Queen Elizabeth, with a promise of repayment by the Crown, and formed a subject of
dispute between Charles I and the Parliament; Scott, Brit. Army, i. 448; Clode,
Mil. Forces, i. 21 ; Cobbett, Parliamentary History, ii. 549, 562, 642, 651, 655.
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Ch. IX.
levy, and those who served under the claim of purveyance (a) ;

though strictly in the case of the feudal levy, a special summons
ought to be issued to each baron, bishop, and abbot, and served

by the sheriff, while those of lower rank were summoned by a

general proclamation of the sheriff made in obedience to the royal
writ (6). The writs followed the latter practice as to the quota,
and directed the commissioners under them to "

elect
" a number

of men, that is, virtually to press them to join the army for

general service. These writs in the reign of Edward I became
known as " commissions of array

"
(c).

to
U
ie

St

alit

S as 15 ' ^ ^ar as these commissions were to raise a force for the.
of Com- defence of the realm against invasion, they were perfectly legal ;

missions for but even if they were always legal in form, they were used, not

Foreign

6 C

merely for the legal purpose of raising troops to resist invasion, or
service. to invade Scotland (which might be treated as resisting invasion),

but also for the purpose of raising troops for foreign service. They
threw on the counties the burden of finding soldiers for and

paying the expenses of foreign wars, and thus indirectly taxed them
without consent of Parliament, a practice which after the rise

of Parliament at any rate was unconstitutional.
Resistance 16. This grievance was accordingly resisted by Parliament ;

and
~

^7 a series of Acts beginning in 1327, it was provided that men
should not be required to serve out of their counties except in the
case of invasion

; that men-at-arms, hoblers, and archers chosen to

serve out of England should be paid by the Crown after leaving
their counties

;
and that no man should be constrained to find men-

at-arms, hoblers, or archers, unless bound by feudal service, or
under the authority of Parliament (d).

Impress- 17. During the Wars of the Roses and the reigns of the Tudors

duringWars troops were raised in the most irregular manner. The greater part
of the Roses of the real fighting was done by volunteers hired on private

account ky rival barons, and by retainers gathered under the
custom of

"
livery and maintenance," under which great men gave

their badge and livery to their smaller neighbours, and undertook
to champion their quarrels, the receiver, on the other hand,
agreeing to come out in arms to aid his protector whenever the
latter took the field. During these wars constitutional rights
were ignored and forgotten, and not only were commissions of array
continued, but the practice of impressing soldiers under them became
so common, that impressment was assumed to be the right of the
Crown

(*;} ;
while certain Acts in the time of Henry VIII and of

Philip and Mary increased and enforced the liability to provide
horses and arms in proportion to property (/), and to practise

(a) This confusion began as early as Henry III.

(b) Grose, Mil. Antiq., i. 65 ;

"

Stubbs, 'Const. Hist., ii. 296 ; Stubbs, Select

Charters, 281.

(c) Stubbs, Const. Hist., ii. 297. Hallam, Const. Hist., ii. 133, states the earliest
commission of array as of 1324 and the last of 1527. But see Stubbs, Select Charters,
359, and Const. Hist., ii. 297, and the commissions of musters of Elizabeth's reign,
Grose, Mil. Antiq., i. 79.

(rf) Stubbs, Select Charters, 359; Const. Hist., ii. 297, 417, 421,568; iii. 285-7;
Lingard, iv. ch. 2

; Acts 1 Edw. Ill, st. 2, cc. 5, 7, 15 ; 18 Edw. Ill, st. 2, c. 7 : 25
Edw. Ill, st. 5, c. 8 ; 4 Hen. IV, c. 13. The form of commissions of array was settled
in Parliament in 5 Hen. IV, A.D. 1404. Stubbs, Const. Hist., iii. 281.

" Hobler' 1 was a

light cavalry soldier; Grose, Mil. Antiq., i, 106; Scott, Brit. Army, ii. 22, 329. For
cases of armies raised at the charge of counties, see Sir R. Cotton's paper, printed in

Grose, Mil. Antiq.. i. 74, and the Ship Money Case in Howell's State Trials, iii. 825.

(e) Stubbs, Const. Hist., iii. 285; Rymer's Fcedera ; Hallam, Const. Hist., ii. 130.

See 1 Edw. Ill, st. 2, c. 15.

(/) 33 Hen. VIII, cc. 5, 9; 4 & 5 Phil, and Mar. c. 2. The last Act repealed the
old Act, except 33 Hen. VII, c. 9, as to providing arms. It also required cities and
towns to provide arms at the common charge. Compare Stubbs, Select Charters, 154.
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archery (a), and another Act of Philip and Mary imposed a penalty Ch. IX.
for not attending musters of commissioners authorised to muster
men and levy the ablest for the wars (6) ;

and we learn from the
Acts in Elizabeth's reign (c) as well as from Shakspeare (d), that

impressment was then commonly considered to be one of the pre-
rogatives of the Crown (e).

18. In 1604, the first Parliament of James I repealed the above- Repeal of

mentioned Acts of Henry VIII and of Philip and Mary (/) as j^
1

regards the provision of armour and horses : and as that repeal reign,of

was held to revive the older Acts respecting the provision of Jaa I *

armour, those Acts were finally repealed in 1624, the last year of
the reign of James I (g).

19. The liability to serve in the general levy, however, still con- Commis-

tinued, and was still enforced by means of commissions of array, masters,
which gradually developed into a rather different form under the and trained

title of Commissions of Musters (k). These commissions directed banrls -

the commissioners to register and muster all persons liable to provide
horses, arms, or soldiers, and to select a convenient number of
such persons to serve in person at the charge of their counties for
the service and defence of the Crown, who were to be sorted into

bands, and trained and exercised at the charge of the different

parishes in the county. These commissions and this description
of training appeared to have assumed at the end of the sixteenth
and the beginning of the seventeenth century a quasi-permanent
form under lieutenants of counties or other commissioners, and the
bands trained under them became known as Trained or Train Bands,
and were mustered annually. At the same time there existed,
side by side with the trained bands, and in more or less connection
with them, voluntary bodies, such as the Honourable Artillery
Company in London, and similar bodies elsewhere, which doubtless
owed their origin to the fact of its being fashionable to possess
military acquirements (i).

(a) 3 Hen. VIII, c. 3 ; 33 Hen. VIII, c. 9, containing an order to practise
archery, with a prohibition of unlawful games, as bowles, tennis, coitinge, &c.

(6) 4 & 5 Phil, and Mar., c. 3. This assumed the right to muster and impress.
(c) 5 Eliz. c. 5, s. 24 ; 35 Eliz. c. 4 ; 43 Eliz. cc. 3, 9.

(d)^ Shakspeare, Hen. IV, Part I, Act 4, sc. 2, Falstaff says : "I have misused the
king's press damnably ; I have got in exchange of 150 soldiers 300 and odd pounds. I

press me none but good householders, yeomen's sons ; inquire me out contracted
bachelors, such as had been asked twice on the banns ; such a commodity of warm
slaves as had as lief hear the devil as a drum ; such as fear the report of a culverin
worse than a struck deer, or a hurt wild fowl * * * and they have bought out their
services ; and now my whole charge consists of * * * such as indeed were never
soldiers, but discarded unjust serving men, younger sons to younger brothers,
revolted tapsters, and ostlers trade-fallen ; the cankers of a calm world and long peace ;

ten times more dishonourably ragged than an old-faced ancient ; and such have I to
fill up the rooms of them that have bought out their services, that you would think
I had 150 tattered prodigals lately come from swine-keeping.

* * *
Nay, and

the villains march wide betwixt the legs, as if they had gyves on; for indeed, I had
the most of them out of prison."

(e) Hallam, Const. Hist., ii. 130, 131 ; Clode, Mil. Forces, i. 17 ; Gtose, Mil. Antiq.,
i. 97 ; Rushworth, Historical Collections, i. 152.

(/) 33 Hen. VIII, c. 5 ; 4 & 5 Phil, and Mar. c. 2, repealed by 1 James I, c. 25, s. 7.
See Hallam, Const. Hist., ii. 133.

(g) By 21 Jas. I, c. 28 ; See Scott, Brit. Army, i. 394.

(K) These musters are distinct from the musters of troops in pay.
(i) Grose, Mil. Antiq., i. 79 ; ii. 324. Kaikes, in his Hist, of Hon. Artill. Compy., i.

28-143, mentions the organisation of the trained bands in 1605, and that they were
used to suppress riots. Provisions were made for storing and repairing the arms ;

Rymer, A.D. 1612 ; Cobbett, Parl. Hist., ii. 782, 783, 850, 934 ; Clode, Mil. Forces, i. 29.
Camdeii speaks of the commission to the lieutenant as a permanent commission of
array ; the former seems practically to have superseded the other. See also the
commissions given to lieutenants, Lodge's Illustrations of Brit. Hist., ii. 325. The
commission there mentioned gives the lieutenant powers similar to those of the
commission of musters and also power to use martial law, and to make a provost-
marshal. See also Scott, Brit, Army, i. 326-8, 379, 394, 402-407. An abstract of the
commission issued before the Spanish Armada is printed in Scott, Brit. Army, i. 345.
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Oh. IX,

Commis-
sions of

musters, a
grievance
under
Charles I.

Impress-
ment
declared

illegal by
Long Par-
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raised

irregularly
during Civil
War.
Other
-classes of
soldiers.

Crown
grantees.

Criminals
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20. During the reign of Charles I, the commissions of musters
were used for the purpose of exacting contributions in money and
arms from the counties, and so taxing them without the consent of

Parliament. These exactions were felt to be grievances, and com-

plained of in Parliament, and, together with commissions for trying

persons by martial law in time of peace and the practice of billeting,

were, in 1628, declared to be illegal by the Petition of Eight (a).

The exactions nevertheless continued, and, together with the

impressment of soldiers and the powers of the lieutenants of

counties, formed the subject of further complaints in the Parlia-

ment of 1640 (b).

21. In the Long Parliament in the same year, Charles I, though
at first claiming the power of impressment as the ancient and
undoubted prerogative of the Crown, assented to an Act declaring

impressment illegal (c). This Act, after reciting rebellions in

Ireland, which would endanger not only that kingdom, but also the

kingdom of England, unless " a course be taken for the preventing
thereof, and for the raising and pressing of men for those services,"
and also reciting that by the laws of the realm none of His

Majesty's subjects ought to be impressed or compelled to serve out
of his country, except in case of necessity or invasion, or except

they be otherwise bound by the tenure of their lands, gave statutory

authority to impress soldiers for service in Ireland.

22. The Parliaments of Charles I, while protesting against the

exactions enforced by the lieutenants of counties and the illegality
of impressment, did not complain of the mustering of the trained

bands
;
and the value of the trained bands, or militia as they now

began to be called, and the necessity for exercising them, and

providing them with arms and ammunition, were recognised on

many occasions by the Long Parliament (of). Parliament, how-

ever, was extremely unwilling to leave the command of the militia

under the control of the Crown exercised through the lieutenants

of counties, and this question was one of the principal matters in

dispute at the time of the rupture between Charles I and his

Parliament (e).

23. The mode in which troops were raised during the Civil War
and the Commonwealth was necessarily irregular, and need not be

noticed here.

24. Before passing to the second period after the Restoration in

1660 a short mention must be made of three other classes of soldiers

raised in the earlier period, and of the mode of enforcing the service

of soldiers :

(i.) Holders of offices, pensions, lordships, or lands from the

Crown were, at the end of the fifteenth century, made liable

to serve at home or abroad, on pain of forfeiture (/).

(ii.) Sometimes also criminals were pardoned, or debtors released,
on condition of serving as soldiers (</).

See alsq Commissions in Rymer. The modern commission to a lord lieutenant

(Clode, Mil. Forces, i. 586), is expressed to be issued in pursuance of the Militia
Acts.

(a) 3 Cha. I, c. 1. See extract from Petition of Eight below, p. 613.

(b) As to complaints in Parliament, in addition to the complaints as to ship money,
Cobbett, Parl. Hist., ii. 233-5, 549, 561, 642, 652-5.

(c) 16 Cha. I, c. 28. As to previous proceedings in Parliament, see Cobbett,
Parl. Hist., ii. 968, 977-981, 1087.

(d) Cobbett, Parl. Hist., ii. 655. See also 782-783, 849, 934. ,

(e) Cobbett, Parl. Hist., ii. 1069, 1243. Hallam, Const, Hist,, ii. 133-6. Gardiner,!
Hist, of Eng., x. 95-110, 186-193.

(/) By 11 Hen. VII, c. 18 ; 19 Hen. VII, c. 1 ; Clode, Mil. Forces, i. 337, 350.

(g) Grose, Mil. Antiq., i. 73 ; Scott, Brit. Army, i. 282.
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(iii.) The third and most important class was that of men Ch. IX.
who received pay for their services, who were termed
"
mercenaries," or "

stipendiaries," terms which, though
Mer"

.

originally like the term " soldiers "
(a), meaning those

c '

who were paid for their services, came at an early period
to mean those who adopted arms as a profession, and
served solely for pay. The convenience of employing
mercenaries is obvious, having regard to the limitations on
the service of the general levy and of the feudal levy
mentioned above

;
and from the date of the Conquest in

1066 mercenaries formed part of the forces of the Crown.
The distinction, however, between these troops and those
raised under the feudal or general levy was not always a

wide one, as men raised under those levies were often

induced by liberal payment to serve beyond the seas, or

for more than 40 days, and doubtless often fell into the
class of mercenaries.

25. Mercenaries were usually raised by an indenture or contract Raising of

between the king and some person of high position, who was able ^g^bv
by his influence or wealth to obtain soldiers. The men so raised indentures

were at first chiefly foreigners ; and as their employment in England
r con'

1

was not only strongly objected to, but was rendered less necessary
by the liability of the inhabitants of the realm to service at

home, they were almost entirely employed on foreign service.

After the raising of men compulsorily under commissions of array
was, as before mentioned, restrained by Parliament in the reign of

Edward III, the practice of raising troops by indentures became
more common

;
in fact, after the beginning of the reign of

Henry V, the larger part of the forces of the Crown were so
raised (b).

26. At first the soldiers so raised were enlisted to serve the officer Enlistment

who raised them, but after 1491 (7 Henry VII), if not before, they
were enlisted to serve the king (c-), and as early as the time of
Charles I, enlistment was carried on under beating orders issued

by the Crown (d). The mode of raising troops by contract with
an individual, sometimes fora sum of money, sometimes on condition
of the contractor having the appointment of the officers of the
force raised continued (e), notwithstanding the change of enlistment
from a contract to serve the officer to a contract to serve the Crown,
and notwithstanding that the establishment of a standing army
altered the practice of enlisting for a particular war to that of

enlisting for continuous service. Enlistment, however, was strictly
regimental, that is, for service in the particular regiment with which
the recruiting officer was connected.

27. The obligation to serve (except in the case of a breach of Enforce-

that obligation by desertion in the field) was not enforced in military J^"* ?;

f

courts, but by civil penalties ;
in the case of the general levy by to s'en-e?

1

(a) Soldier being derived from "solidus" -'solde'' or pay; "soldato" in Italian
meaning a hired man. For conductitii, or hired men, mentioned also in Ducange
(the condottieri of Italy), there seems to be no English equivalent.

(b) Grose, Mil. Antiq., i. 57-77; Hallam, Const. Hist., ii. 130 ; Stubbs, Const.
Hist., iii. 557 ; Magna Carta of King John, Art. 41 ; Stubbs, Select Charters, 294.
In Rymer's Fcedera, there are contracts between Hen. I and Earl of Flanders, for
supplying troops. See also Rymer, A.D. 1284, 1295 ; Grose, Mil. Antiq., i. 188 ; Scott.
Brit. Army, i. 264, 279.

(c) See preamble to 18 Hen. VI, cc. 18, 19 ; 7 Hen. VII, c. 1 ; 3 Hen. VIII, c. 5
and remarks on these Acts in " The Case of Soldiers," Coke's Reports, Part VI, 27a.

'

(d) So called from the expression at the beginning of the order,
" to raise troops

by beat of drum," which was derived from the actual use of the drum. See Clode
Mil. Forces, ii. 580-584.

() Clode, Mil. Forces, ii. 6, 581.



154 HISTORY OF THE FORCES.

Ch. IX. fine, seizure of property, and imprisonment, and in the case of the
feudal levy by fine and forfeiture of the fief held on condition of

rendering military service (a). Indeed, the Crown derived an income
from distraining owners of fiefs to assume knighthood (6). More-

over, the high-handed proceedings of fine and imprisonment which
we find, even after the reign of Queen Elizabeth, exercised in other

cases, were doubtless exercised for the purpose of compelling
persons to serve.

In case of 28. In the case of mercenaries, these powers were insufficient

and, therefore, a soldier deserting from the captain with whom
he contracted to serve, and who was under an indenture with the
Crown to provide a certain number of soldiers, was in 1439 declared

by Parliament to be punishable as a felon, that is, in a civil

court (c), and at a later date this enactment was extended to soldiers

who had contracted to serve the Crown (d).

Punish- 29. The punishment of desertion in a civil court became
ment of

practically unnecessary after the Revolution, when the Mutiny Acts

alter Revo- passed annually by Parliament provided a more speedy punishment
lutiou. by means of a military court (e).

Second Period Standing Army.

Changes in 30. At the Restoration in 1660, considerable changes took place

st
tary in the military system of the country. Knight service, with the

the Restora- feudal levy and its incidents, including escuage, was finally
tion in 1660. abolished (/) ; the organisation of the general levy, of which the

trained bands formed part, into the militia was completed under
the authority of Parliament, and at the same time the king-
laid the foundation of the present standing army.

No standing 31. Before the Restoration there had been no standing army.

Restora^
f0re Armies f r particular wars had indeed been raised and paid for by

tion. Parliament, but were not kept on foot as standing armies after the

conclusion of the wars for which they were raised, mainly, perhaps,
on account of the cost (g\ A few troops were also maintained in

certain garrisons', and small corps of serjeants-at-arms (A), yeomen
of the guard (i), and gentlemen pensioners (j) existed

;
but these

(a) See Acts quoted above in note (/), p. 152 ; and writ to arrayers of 17th June,
1327, in Rymer's Foedera, directing the arrayers to punish the disobedient by arrest
and seizure into the King's hands of their lands, tenements, goods, and chattels ;

Lingard, iv. ch. ii.

(6) Grose, Mil. Antiq., i. 3, 8 ; Stubbs, Const. Hist., ii. 294; Hallarn, Middle
Ages, i. 170 ; Scott, Brit. Army, i. 119, 122, 245 ; Cobbelt, Parl. Hist., ii. 549, (542.

(c) 18 Hen. VI, c. 19. Every felony at that time involved capital punishment
and forfeiture of personal property.

(d) 7 Hen. VII, c. 1 ; 3 Hen. VIII, c. 5 ; see also 2 & 3 Edw. VI, c. 2, revived by
4 & 5 Phil, and Mar., c. 3, s. 8. The Acts also provided for the punishment of certain

frauds, as regards pay, &c.

(t) The above mentioned Acts, 7 Hen. VII, c. 1 ; and 3 Hen. VIII, c. 5, were
determined to be in force by the Case of Soldiers, Coke's Rep., Part vi, 21a, and
were put in execution by James II, Rex. v. Dale, 2 Shower's Rep., 511 ; Howell's
State Trials, xii. 262, note 7, but being in practice rendered useless by the Annual
Mutiny Acts, were repealed as obsolete by the Statute Law Revision Act, 1863.

Grose,'Mil. Antiq., i. 65, writing before that repeal, observes that if the Mutiny Act
were at any time to expire, the soldier would be punishable for desertion in a civil

court under the above-mentioned Acts. See also Hale, Pleas of the Crown, i. 670-80;
Blackstone's Commentaries, iv. 102 ; Clode, Mil. Forces, i. 350. Macaulay, in his

History (iii. 43), says that the Acts put in force by James II were obsolete, and
that the construction put upon them by the judges was considered by respectable
jurists as unsound. It appears, however, from the report of the case that the

illegality, if any, was in regard to the place of execution of the soldier convicted, and
not in the fact of his prosecution.

(/) By 12 Cha. II, c. 24.

(g) Grose, Mil. Antiq., i. 61 ; Scott, Brit. Army, i. 328.

(h) Now a purely civil body ; Grose, Mil. Antiq., i. 61, 173-175.

(i) Established by Hen. VII in 1485 ; Hallam, Const. Hist., ii. 131 ; Grose, Mil.

Antiq., i. 61, 175-177.

(7) Established in 1509 by Hen. VIII; Grose, Mil. Antiq., i. 61, 113-120.
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corps were kept up rather as personal attendants on the King than Ch. IX.
for operations in the field (a). The only other corps of a perma-
nent character were the trained bands, and the Honourable

Artillery Company of London, and similar associations, which were
in effect either part of the general levy, or voluntary associations,
and not in the nature of a standing army (b).

32. The army raised by the Parliament during the Civil War was Mainten-

disbanded under Acts of Parliament (e) passed on the Restoration
standing

in 1660, but under a section in those Acts Charles II was enabled army after

to keep up not only the garrisons in certain fortified places, but
also one or two of the regiments which had aided in his restora-
tion (d). Moreover, he subsequently raised several other regiments
by voluntary enlistment, and paid them out of the liberal grants
made to him for life by Parliament. These regiments were main-
tained during his reign and that of his successor, James II, and
their numbers were gradually increased, not merely on the
occurrence or in anticipation of foreign war, but on other
occasions (e).

33. The maintenance of these troops, however, formed the subject
Mainteu-

of frequent remonstrances in Parliament (/), and the increase of
standing

their numbers by James II was one of the causes which led to the army in

Revolution of 1688. At that time, while the opponents of the Court p^e

of
with.

party during the previous reigns had just escaped from the evils and out consent
the dangers of a standing army, the Court party had not forgotten

of Parl>a-

how keenly they had felt them during the Commonwealth. Both declared

parties therefore joined in procuring the declaration in the Bill of illegal by

Rights (g),
" that the raising or keeping a standing army within

g|gh ^
' the Kingdom in time of peace unless it be with the consent of
" Parliament is against law "

;
a declaration annually repeated, up

to 1878 in the preamble to the Mutiny Act, and since then in the

preamble to the Annual Act bringing the Army Act into force.

34. Notwithstanding the insular position of England, the course Control of

of events since 1689 (h) has at times been such as to make the nation ^Je^
m
g

llfc

acquiesce in the necessity for keeping up a standing army, and Bill of

such a force has accordingly been maintained without intermission Rights,

since the passing of the Bill of Rights. But the raising, govern-
ment, and payment of the army have always been expressly
sanctioned by Parliament, and only for a period of twelve months
at a time, so that it is a statutory, and not a prerogative force, and
the Crown is under the necessity of asking annually for the consent
of Parliament to its maintenance.

(a) Grose, Mil. Antiq., i. 61.

(6) Hallam, Const. Hist., ii. 131-133.

(c) 12 Cha. II, cc. 9, 10, 15, 20, 27, 28.

(d) For instance, General Monk's regiment raised at Coldstream, afterwards the
Coldstream Guards, which, together with other regiments, was disbanded and re-
formed on the same day. Grose, Mil. Antiq., i. 61, 98 ; Mackinnon's Hist, of Cold-
stream Guards. The territorial titles of other regiments, as 10th North Lincoln,
15th York, East Biding, arose similarly, no doubt, from the districts in which they
were first raised.

(e) As, for instance, when the garrison of Tangier was brought to England on
the abandonment of that settlement. Grose, Mil. Antiq., i. 61, 98 ; Macaulay, Hist.
of England, i. 293, 294. See also Clode, Mil. Forces, i. ch. iv.

(/) Taswell Langmead, Const. Hist., 497, 609; Clode, Mil. Forces, i.ch. iv. ;

31 Cha.
If,

c. 1.

(g) 1 Will. & Mar., sess. 2, c. 2 (1689). It will be observed that this Act is a declara-
tion of old law, not an enactment of new.

(h) First, the engagement of England in the continental league against Louis XIV,
accompanied by the victories of JUarlborough ; then the dangers from the Scotch

I
and other Jacobites; then the War of the Austrian Succession; the Seven Years
War; the American War; the French Eevolution ; and the Peninsular War.
Until the latter, the numbers were very small, see table, Clode, Mil. Forces, 398 ;

Hallam, Const. Hist., iii. 25(5-258 ; Taswell Langmead, Const. Hist., 608.
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Ch. IX,

troops.

35. The number of troops to be maintained is and has since 1712

As respects
^een mentioned in the preamble to the annual Act which sanctions

number of the army (a), and any unauthorised augmentation of such number
has been always resisted by Parliament (b) ;

indeed Parliamentary
authority has been invoked to enable the Crown to accept the
services of Volunteers (c). Any excess of forces above the number
named in the preamble to the annual Act did not, however, and
will not affect the application to those forces of the Act enacting
military law (d), though it would form a ground for censure or im-

peachment of the Minister who authorised the excess. The provision
of the Bill of Rights prevents the introduction of foreign troops into
the kingdom without the consent of Parliament (e).

Raising,
&c., of

army since
1660.

Compulsory
service

replaced by
system of

bounties.

Competi-
tion for

recruits
between
army and
militia in
18th cen-

tury.

Raising, Government, and Payment of Army since 1660.

36. A short statement will now be given of the manner in which
the army has been raised, governed, and paid from the time of the
Restoration until the present day.

37. The final abolition of impressment in 1640 has been already
mentioned, and since the Restoration in 1660 compulsory service
in the army in the usual sense of the term has been unknown in

this country ;
but at different times Acts have been passed

authorising the impressment of certain persons of blemished

character, or unsettled mode of life (/). Still for the greater part
of the period enlistment has been entirely voluntary, recruits

having been induced to enlist by means of sums called bounties,

paid to them on their enlistment, which in time of war rose to a
considerable amount (g).

38. During the wars of the greater part of the eighteenth century
recruits were wanted for the militia as well as for the army, so

that difficulties constantly arose in consequence of competition
between the officers recruiting for the two forces. These difficulties

were intensified by the use of the ballot for the purpose of raising
the militia, inasmuch as parishes, in order to avoid the ballot by
obtaining volunteers, and persons drawn in the ballot for service,
in order to obtain substitutes, paid high prices to the very men who

(a) Formerly the Annual Mutiny Act, and now the Army (Annual) Act. The
first Act in which the numbers were mentioned was 12 Ann. c. 13, which regulated
the number and discipline of the forces continued on foot after the conclusion of the

peace of Utrecht.

(6) Clode, Mil. Forces, i. 85-89.

(c) See below, para. 110, et seg. See also s. 3 of the Reserve Forces and Militia

Act, 1898, below, p. 653.

(rf) This has recently been provided for by express enactment. See Mutiny Act,
1869, s. 59, and Army (Annual) Act. The number of the Marines was not mentioned
in the preamble to the Marine Mutiny Act, and is not mentioned in the Army
(Annual) Act, possibly because they partly belong to the navy, whose numbers are
not limited ; see the text of the Army (Annual) Act, below, p. 257.

(e) Clode, Mil. Forces, i. 89.

(/) Provisions for the release from custody of criminals pardoned on condition of

enlisting were contained in the Mutiny Act of 1702 (1 Ann. stat. 2, c. 20, s. 50), and
repeated in subsequent Acts to 1711. The impressment of persons having no settled

mode of living was allowed by Acts passed between 1703 and 1711 (2 & 3 Ann. c. 13,
3 & 4 Ann. c. 10, 4 & 5 Ann. c. 21, 6 Ann. cc. 17, 48, 7 Ann. c. 2, 10 Ann. c. 12, in the
Record Edition of the Statutes), and again by Acts of 1744 (17 Geo. II, cc. 15, 26), 1745

(18 Geo. II, c. 10), 1756 (29 Geo. II, c. 4), 1757 (30 Geo. II, c. 8), 1778 (18 Geo. Ill, c. 53),

and 1779 (19 Geo. Ill, c. 10). In 1758, the Court of King's Bench discharged a man
improperly pressed under the Act of 1757, Rex v. Kessel, Burrow's Rep. i. 637 ; and
Grose, Mil. Antiq., i. 98, note (t) records the bad results of the Act of 1779. Provisions
were made for the release of insolvent debtors from custody on condition of enlisting
or finding persons to serve in their places in 1696 (7 & 8 Will. Ill, c. 12, s. 14), 1702

(1 Ann. c. 19), and 1703 (2 and 3 Ann. c. 10). See also 1 Geo. Ill, c. 17, s. 57. See

Clode, Mil. Forces, ii. 8-19, 48-55, 587 ; Reports on Recruiting, Parliamentary
Papers, 186], Vol. xv. ; and 1867, Vol.xv. ; Appendix by Mr. Clode.

(g) For the history of enlistment since 1660, see Clode, Mil. Forces, ii. ch. xv.
and the Parliamentary Papers mentioned in note (/ ) supra.
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would otherwise have enlisted in the army. Since 1802, the policy Ch. IX.
has been to encourage enlistment from the militia into the army
in time of war (a).

39. In time of war, since the Revolution in 1688, the old system Contracts to

of contract has to some extent been reverted to, and troops have s^bse-"*
01"3

been raised by an agreement between the Crown and some noble- quently to

man or gentleman, who has undertaken to raise a corps on condition ,!
ie ^ev

,

c .LI c 11 j.-\ ic /7\ tion in 1688.
or receiving the nomination of all or some of the omcers

(L>).

40. Even in time of peace, the mode of raising troops down to System of

1783 was by a species of contract between the Crown and the
*'

colonel, who received from the Crown a beating order, enabling orders,

him to raise recruits, and was held responsible for enlisting sufficient

recruits to raise and keep up the regiment to its proper numbers.
The sums for recruiting expenses and for pay and clothing were
issued to him in gross ; and, subject to certain limitations as to the

amount of bounties, he and his officers made their own bargains
with the recruits (c).

41. The sums for recruiting expenses in each regiment were Mode of

carried to a fund called the stock purse, the accounts of which were exnenses
8
of

made up annually, and the surplus (if any) was handed to the recruiting,

captains of the companies. The commission to a major or colonel

appointed him also to be a captain of the regiment, so that he
had a company of which he shared the profits, while it was com-
manded by a captain-lieutenant. The balances, however, were
seldom large ;

and when vacancies became numerous from losses

on service or other causes the cost of recruiting exceeded the allow-

ance, and the officers were liable to heavy expenses, from which

they were not unfrequently relieved by extra allowances. One
survival of this system was the extra allowance made to the
senior colonel and senior major (d).

42. Under the above system the officers had a pecuniary interest Pecuniary

in keeping down the expense of recruiting, both by obtaining men o^era^n*
cheaply, and by prolonging the service of men enlisted, and so system,

avoiding the necessity of obtaining recruits in their places. Fraudu -

lent re-enlistment defrauded the captain, and as early as 1689 this

offence was by the Mutiny Act made punishable with death (e).

At the same time the system held out great temptations to

frauds in mustering and drawing pay for non-effective men as

effective, which, though restrained by provisions of the Mutiny
Act, continued to prevail until the pecuniary interest of officers in

the pay of the men ceased (/).
43. The above system was abolished in 1783 (g), and recruiting Abolition of

has ceased to be a matter of pecuniary interest to the officer, and is

I

carried on by recruiting officers acting under the Director of

Recruiting and Organisation in accordance with orders of the

Secretary of State (h\ and the expenses are paid directly by the
Crown. Of late years the payment of bounties has been dis-

continued, but the power to issue them in times of emergency is

(a) The various difficulties which arose, and the expedients resorted to to remove
them, are detailed in Clode, Mil. Forces, i. ch. xiv. See the Parliamentary Papers
mentioned in note (/), p. 156.

(b) This system was known as that of "raising men for rank," see Clode, Mil.

Forces, ii. 5. This system was resorted to in 1854, in the Crimean war.

(c) Clode, Mil. Forces, i. 74, 105, ii. 2-6.

(rf) Clode, Mil. Forces, ii. chap, xv., and Appendix, note (WW), p. 568.

(e) 1 Will. & Mar., sess. 2, c. 4, s. 1
; Clode, Mil. Forces, ii. 3.

(/) Clode, Mil. Forces, ii. 8-10.

(g) By 23 Geo. III. c. 50, known as "Burke's Act."

(A) Clode, Mil. Forces, ii. 10, 20, 55. The Enlistment Act. 1870, 33 & 34 Viet. c. 67, eon-

Iferred
statutory power on the Secretary of State to issue orders. This is re-enacted

in the Army Act, s. 93.
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Ch. IX.

Term of
service.

Army
Service Act,
1847.

Army En-
listment

Act, 1867.

Army En-
listment

Act, 1870,
and
Reserves.

Govern-
ment of

Army since
1660.

retained. Ordinarily, a small pecuniary reward is given to recruiters

and recruiting agents for each recruit raised and approved.
44. The term of service, after it ceased on the introduction of

the standing army to be for a particular war only, has varied con-

tinually. As a general rule, until the year 1847, the term of service

of men enlisted in time of peace was for life ; but whenever the

exigencies of war required additional troops, recourse was had
to enlistment for a limited term of years (a).

45. In 1847 was passed the Army Service Act, which, as

amended in 1849, limited first engagements to ten years for

the infantry and twelve for the cavalry or artillery, but allowed

re-engagements for such further periods as would make up a total

service of 21 or 24 years, as the case might be
;
and a soldier, with

the approval of the military authorities, might continue his service

after the 21 or 24 years, until he gave three months' notice of his

wish to be discharged (6). During the Crimean War (1855) and
Indian Mutiny (1858) power was given temporarily to the Crown
to enlist and re-engage for shorter periods, and also to re-engage
men in the cavalry and artillery for a period making up 24 years'
service (c).

46. By the Army Enlistment Act, 1867 (d), first engagements were
to be for 12 years in the infantry as well as in the cavalry and

artillery, with power to re-engage for such a period as would make

up 21 years' service, whether in the infantry, the cavalry, or the

artillery, and the provision as to a soldier continuing in the

service after 21 years, until he gave three months' notice of his

wish to be discharged, was re-enacted.

47. These provisions continued until the Army Enlistment Act,
1870 (e), when the system known as the short service system was
introduced for the purpose of securing a body of reserves.

The Army Eeserve had been established in 1867 to consist of

men enlisted from soldiers serving, or having served, in the army,
and to be a separate body with their own officers. The Act of

1870 practically altered its character, and the Reserve Forces

Act, 1882, has made corresponding alterations in the law.

The Militia Reserve was also established in 1867, and was, with
minor differences, the same as that which may be raised under
the present Act (/).

48. The government of the Army since 1660 is dealt with in'

Chapter II
;

it may, however, be observed here that when the

army became a constitutional army, that is, dependent on the

consent of Parliament for its maintenance, the obligation to serve

was allowed to be enforced by courts-martial Avith military pro-

cedure, and not merely as before, by the civil courts. The power
to govern the army, as mentioned above, is annually given by

(a) Under several Acts in the time of Anne and Geo. II, and also under the
Acts for impressment before referred to, the term of service was for a limited term
of years. After 1829 men were enlisted for life only, and this continued until 1847.

(b) 10 & 11 Viet. c. 37 ; 12 & 13 Viet. c. 73. The power of cavalry and artillery to

re-engage for 12 years, making a total of 24, was repealed by the Act of 1849.

Section 1 of the first Act limited the first engagement to a maximum of 10 and 12

years respectively, but the words in the schedules as to the mode of filling up the
attestation paper were construed to prevent an enlistment for any shorter period
than the above terms. See the preamble to 18 & 19 Viet. c. 4.

(c) 18 & 19 Viet. c. 4 ; continued by 21 & 22 Viet. c. 55.

(d) 30 & 31 Viet. c. 34.

(e) .>3 & 34 Viet. c. 67 ; the provisions re-enacted in Army Act are stated in ch. x.

( /) Eeserve Forces Act, 1867, 30 & 31 Viet. c. 110 ; Militia Eeserve Act, 1867, 30 & 31

Viet. c. Ill, amended by 33 & 34 Viet. c. 67 ; 34 & 35 Viet. c. 86 ; Mutiny Act, 1878,

s. 107 ; 42 & 43 Viet. c. 32, s. 5.
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Parliament
;
but when given is exercised, as in the navy and civil Ch. IX.

service, by the Crown alone. The manner in which that power is

exercised is constitutionally subject, like the exercise of other prero-

gatives, to the advice of the ministers of the Crown, of whom the one

particularly responsible for the army is one of the principal Secre-

taries of State.

49. With respect to the payment of the army, the annual Finance of

sanction of the army by Parliament removes the old difficulties,
tne army-

as Parliament grants the money for its maintenance. But the

existence of a standing army rendered necessary a permanent
machinery for administering that money. The history and nature
of that machinery is hardly within the scope of the present
work, and therefore a brief statement only can be made (a).

50. In the case of the army, as in that of the civil departments Grant of

of Government, Parliament grants the necessary money on estimates money by

submitted by the Crown, and the money granted is expended by the

Crown, subject to control and audit on the part of Parliament (6).

51. The pay of the soldiers of each regiment was formerly issue of pay.
issued to the colonel by the Paymaster-General (a civil officer, and
often a member of Parliament), and his subordinates, who were
civilians. It is now practically issued by the Paymaster-General
and disbursed through the captains of companies, each of whom
keeps an account with the men of his company.

52. The clothing of each regiment used to be supplied by the Clothing,

colonel, according to a pattern selected by a clothing board, and was

paid for by him out of his allowance for "
off-reckonings

"
; but

since 1854 the clothing has been supplied direct by the clothing

department.
53. The money granted for military stores was formerly expended Military

by the civil part of the Board of Ordnance, a department which stores,

dates back before the Restoration, and of which the chief was
the Master-General of the Ordnance, often a Cabinet Minister.

54. The money granted for barracks, after being for a time Barracks,

expended under a special barrack department, which was at first of

a purely military character, and afterwards partly civil, was

eventually transferred to the Board of Ordnance.
55. The money granted for provisions and transport was expended Provisions

through the Commissariat, who were civilians and officials of the and trans -

Commissioners of the Treasury. From 1704 to 1836 there were p

other civil officers, called Controllers of Army Accounts, whose

duty it was to examine and check army accounts and contracts,
and to report to the Treasury on frauds and abuses. One of

them was sometimes present with the army. Their office was in

1836 merged in the Board of Audit.
56. For many years, besides the expenditure of the sums Army extra

which were voted by Parliament upon estimates, there were ordinaries.

expended large sums known as "army extraordinaries," which

began with extraordinary expenses which could not be foreseen
when the estimates were submitted to Parliament

;
but the system

became an abuse, and was ultimately abolished in 1836. While it

existed, the money was expended at first entirely by military
officers, but during the present century partly by military officers

and partly through the Commissariat or other civil officers.

157.
The office of Secretary at War dates from the reign of secretary at

Charles II and began as that of a private secretary to the ^ar.

(a) For a fuller account, see Clode, Mil. Forces, chs. vi, vii, xxi, xxiii, on which
the following summary is founded.

(&) For early instances of this control, see Forster's Life of Sir J. Eliot, i. 158.
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Ch. IX.

Com-
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Chief and

Judge
Advocate-
General.

Secretary of

State for
War.

Sovereign in military matters. This officer afterwards usually held
a seat in Parliament as one of the Ministry. His position and.
duties were vague, but he undoubtedly was a civil officer, and
had, especially after 1783 (Burke's Act), great control over the
financial and other civil administration of the army ;

after 1783 he
was responsible for the estimates of military expenditure submitted
to Parliament

;
but he had no direct control over the artillery or

engineers, or over the materiel of the Force. He was, however,
subordinate to the Cabinet, and especially to the third Secretary
of State, when that office was created (a). The duties of the office of

Secretary at War were taken over by the Secretary of State in 1855,
and the office was abolished in ] 863 (b).

58. By the side of the civilian officers above-mentioned there
was the purely military administration, which remained under
the direction of the Sovereign as Commander-in-Chief, assisted by
a board of General officers, till the establishment of the office of

the General Commanding-in-Chief in 1793 (c). The administration
of military law was, however, checked by the Judge Advocate-

General, a Privy Councillor, and usually a member of Parliament
and one of the ministers of the day, who advised the Sovereign
on the legality of the proceedings of courts-martial (d). The office

of Judge Advocate - General, having ceased to be paid, was, in

1892, made non-political, and was, from that date down to 1905,
held by the President of the Probate, Divorce, and Admiralty
Division. In that year, on a new appointment being made to the

office, the position of the Judge Advocate-General was considerably
altered. He is now a permanent official under the orders of, and

acting as legal adviser to, the Secretary of State
;
he is no longer a

Privy Councillor, nor does he advise the Crown directly.

The office of Commander-in-Chief ceased to exist in the early

part of 1904, and the Patent creating the Army Council (February,
1904) (e), transferred to that body among other powers the

powers theretofore exercised by the Commander-in-Chief under
the Royal Prerogative.

59. At the end of the eighteenth century, a third Secretary-

ship of State (/) was created, the holder of which was to have a

general superintendence of the army and the colonies. During
the peace after 1815, when the army was less important, and
the colonies grew more important, the colonial part of the work
absorbed most of the Secretary of State's attention. The outbreak
of the Crimean War again called greater attention to the army, [

and in 1854 a new Secretary of State was created, and shortly |

afterwards the whole civil administration of the army was placed
in his hands. The powers and duties of the Board of Ordnance

(a) See para. 59 below, and Clode, Mil. Forces, chaps, iv., xxi.

(6) 26&27 Vict.,c. 12.

(c) See Clode, Mil. Forces, chap. xxvi. The Sovereign is Commander-in-Chief,
unless the office is granted away. The Duke of Marlborough, in Queen Anne's reign,
was appointed Commander-in-Chief, and commissioned officers by his own authority.
The Duke of Cambridge was appointed Commander-in-Chief in 1887, but had no
power under the Patent to issue commissions; and neither Lord VVolseley, who I

succeeded the Duke of Cambridge as Commander-in-Chief in 1895, nor Lord .Roberts. I

who succeeded to the office in 1901, had power to issue commissions. In India there'
is a Commander-in-Chief, but without power to commission officers, except tem-

porarily, until the King's pleasure is taken.

(d) Clode, Mil. Forces, chap, xxvii.

(e) See para. 59A below.

(/) All the Secretaries of State have equal powers, so that, though in practice!
different Secretaries of State administer different departments, technically there is

no distinction between them. A third Secretary of State had been created in 1768,

but the office was abolished in 1782 by 22 Geo. Ill, c. 82. It was, however, revived
in 1794 ; Sir Erskine May, Const. Hist., iii. 360 ; Clode, Mil. Forces, ii. 320.
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and of the Secretary at War were transferred to him, and the Ch. IX.

commissariat officials, and also the Paymaster-General, so far as

concerned the army, were also placed under his orders (a). In
1858 the commissariat officials were made military officers, subject
to the direction of the General commanding the force to which they
were attached. But whether the officials engaged in the admini-
stration and discipline of the army are civil or military, the

Secretary of State for "War, a member of one of the Houses of

Parliament and a Cabinet Minister, is responsible for the acts of

all of them, and is the constitutional and responsible adviser of

the Crown in all questions connected with the army. The ultimate

responsibility of the Secretary of State was in no way affected by
the reorganisation of the War Office and creation of the Army
Council in 1904.

In 1870 the transfer of the officers who exei'cised the military
administrative functions from the Horse Guards to the War Office

brought every branch of army administration under the direct and
immediate control of the Secretary of State. The actual army
administration was divided between the officer Commanding-in-
Chief, the Surveyor-General of Ordnance, and the Financial Secre-

tary. In 1888 (b) the Commander-in-Chief became solely responsible
to the Secretary of State not only for the efficiency of the ni3ii

but also of the materiel, the responsibility for all accounts,

contracts, and manufactures remaining with the Financial Secretary.
This concentration of military responsibility in the Commander-in-
Chief was abolished in 1895 (c) and divided between (1) the

Commander-in-Chief, who retained the responsibility for general
command over the military forces at home and abroad, and the

general supervision of the military departments of the War Office ;

(2) the Adjutant-General, who was responsible for the discipline and

training of the troops, and for recruiting and discharging; ('3} the-

Quartermaster-General, who had direct charge of the food, forage,

quarters, fuel, and transport of the army, and of the pay depart-
ment

; (4) the Inspector-General of Fortifications, who had charge
of barracks, fortifications, &c., and of the engineer services ; and

(5) the Director-General of Ordnance, who issued demands for,

inspected, and had custody of warlike stores and equipment, dealt
with patterns and inventions, and administered the Army
Ordnance Department and Corps. Each of these five officers

was directly responsible for his department to the Secretary of

State.

A further change was made in 1901 (d), when the Military
Depaitment was divided into four, instead of five, departments, the

Adjutant-General being made subordinate to the Commander-in-
Chief, while the Inspector-General of Fortifications, the Quarter-
master-General, and the Director-General of Ordnance remained in

the same position as under the Order of 1899.

59A. The question of the organisation of the Army and the Army ^
War Office again came to the front on the conclusion of the recent
war in South Africa, and in 1904 (following the lines of the report
of the War Office (Reconstitution) Committee (e)) the administration

(a) See 18 & 19 Viet. ce. 10. 11 ; 26 & 27 Viet. c. 1?.

(5) Orders in Council of 29th December, 1887, and 21st February, 1888.

(c) Order in Council of 21st November, 1895. An Ordsr in Council of the 7th
March, 1899, superseded the Order of 1895, but substantially reproduced its

provisions, except that the direction of Army Factories was transferred to the
Ordnance Branch, subject to the financial control of the Financial Secretary.

(d) Order in Council of 4th November, IPi'l.

(e) Parliamentary Papers, 1904. Cd. 19tM.

(M.L.) L



162 HISTORY OF THE FORCES.

Ch. IX.

Audit of

military
accounts,

of the Army was placed in the hands of an Army Council, created

by Letters Patent of the 6th February, 1904, which vested in that
Council all the prerogative powers of the Crown in relation to the

Army which had theretofore been exercised by the Secretary of

State, the Commander-in-Chief, and other principal officials.

The Council as so constituted consists of seven members, viz. :

the Seci'etary of State, four Military Members (the Chief of the

General Slatf, the Adjutant-General, the Quartermaster-General,
and the Master-General of Ordnance), a Finance member and a
Civil member.
The Secretary of State remains responsible to the Crown and

Parliament for all the business of the Council, while under him the

business is divided up as follows : The military members are

responsible for the administration of so much of the business

relating to Army organisation, disposition, personnel, armament
and maintenance as is assigned to them or any one of them by the

Secretary of State
;
the Finance member is charged with Army

finance, and the Civil member is responsible for the non-effective

votes. The Secretary of State may assign any other business either

to the Finance member or the Civil member. The Finance Member
is assisted by the Directoi -General of Army Finance, who allows and

pays all moneys for Army services, audits all cash expenditure, and

prepares the accounts of that expenditure for Parliament (a).

In addition to the above officials, there is an Inspector-General
of the Forces, who acts under the orders of the Army Council, to

whom he is charged with reporting as to the training and efficiency
of the troops, the readiness and fitness of the Army for war, and

generally on the practical results of the policy of the Council.
60. The audit of military accounts has remained independent of

the Secretary of State, and is now conducted on behalf of the

House of Commons by the Audit Department under the

Controller-General of the Receipt and Issue of His Majesty's

Exchequer and the Auditor-General of the Public Accounts,

commonly called the Controller and Auditor-General.

Periods of

history of

militia.

General and
local

militia.

First period.

Organisa-
tion of

Militia.

61. The history of the militia, since the Restoration in 1660,
divides itself into four periods : (1) from 1660 to 1757, (2) from

1757 to 1815, (3) from 1815 to 1852, during which the militia was

practically in abeyance, and (4) from 1852 to the present time,

during which the volunteer militia has existed. The militia,

after a general sketch of its history during these periods, will be

treated under the same three heads as the army, namely : Raising,

Government, and Payment.
62. The militia, commonly so called, is the general or regular

militia, as distinguished from the local militia which was established

at the beginning of the last century, and which, though in abeyance,

might still legally be raised. At the beginning of the nineteenth

century also several Acts were passed relating to forces other than

the regulars and militia, which will require notice (6).

Although the feudal levy was abolished in 1660, the liability

to serve in the general levy has never been extinguished (c), and

(a) Orders in Council of 10th August, 1901.
I

('j) As to these Acts and the local militia, see para. 101, et seq.

(c) The Act 4 & 5 Phil. & Mar. c. 3 (for musters) was not repealed until 1863, when
it wfc.s repealed as obsolete by the Statute Law Revision Act (20 & 21 Viet. c. 125),

with wide savings as to its effect.
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remains not only in constitutional theory, but also in the statutory
Ch. IX.

and practical form of liability to serve both in the general and the m ; litia on
local militia. Restoration

63. The command of the trained bands, or militia, and the in 166 -

disposal of their arms, and the appointment and removal of the

lieutenants of counties had, as before mentioned, formed one of

the principal subjects of dispute between Charles I and the Long
Parliament, in the course of which the name "militia" came into

general use (a). On the Restoration, therefore, it was necessary
that these questions should be dealt with ; and a Bill for settling
the militia was introduced into the Commons in the Parliament by
which Charles II was recalled, but met with great opposition,
*' because there was martial law provided in it

"
(b). Consequently,

though the feudal levy was abolished, Parliament was dissolved

before any militia Bill could be passed. In the next Parliament
the question was at once taken into consideration, and an Act
was passed (c) to legalise for a year the training of "the militia and
Lind forces" under the lieutenants of counties, to whom
Charles II had in the meanwhile issued commissions.

64. In the following year (1662) an Act was passed
" for Acts passed

ordering the forces in the several counties in the kingdom
"

;
and lbbw~ ' "

by this Act, as amended by an Act passed in 1663, the militia

was at length organised, and the trained bands, except in the

City of London, were ordered to be discontinued (d). Further

pi'ovision was made for the new force by Acts of the subsequent
reigns (e), and it was called out in 1690 on the occasion of the
French invasion, and again during the rebellions of 1715 and
1745 ( f).

65. The rebellion of 1745 brought into notice the general
inefficiency of the force

;
and in 1756 attention was called by a

panic as to a French invasion, and by the introduction of Hanoverian tion of

troops, for which the apprehended invasion had been made an

excuse, to the necessity of strengthening the national defensive 1745.

forces. Accordingly, in 1757 (rather against the will of the

Ministers, and only for a period of tive years) an Act was passed
ly which the force was re-organised on nearly the same basis as
that on which the balloted militia now rests (g). Opposition
arose in several counties to the execution of this Act, and difficulty

(a) See above, para. 22. "Militia" seems to have been used as early as 1590 ; see
Scott, Brit. Army, i. 448 (note), Bacon's Essays, and Raikes' Hist, of the Hon.
Artill. Compy., i. 10(5, 110, and it is constantly used in Hie reports of the proceedings
in Parliament in 1610 and 1*541 ; Cobbett, Parly. Hist., ii. ; though Whiteloeke, iu
1641, speaks of it as "

this new word, this hard word"; ibid., ii. 1078; Rushvvorth,
Historical Collections iii. pt. i. 525 ; Clode, Mil. Forces, i. 31 (note).

(b) Commons Journals ; Cobbett, Parly. Hi.st., iv. 145.

(c) 13 Cha. II, stat. 1, e. 6. The preamble refers to the pending Bill for the militia.

(d) 14 Cha. II, c. 3; 15 Clia. II, c. 4. As to the discontinuance of the trained
bands in fact, see Clode, Mil. Forces, i. 86. The old power to enlist and levy the trained
bands in the Cit3

T of London continued unaltered (being saved by the various Militia
Acts) until 1794', when an Act was passed (34 Geo. Ill, c. 81), for the organisation
of a militia force in the City. This Act (as amended by 35 Geo. Ill, c. 27), was
subsequently repealed by36 Geo. Ill, c. 92 ; and that Act, as amended by 39 Geo. Ill,
c. 82 (see also 42 Geo. Ill, c. 90, s. 153) was in its turn repealed by 1 Geo. IV,
c. 100, which still remains in force. As to the use of the term "trained bands" in
the above Acts, see Raikes' Hist, of the Hon. Artillery Company, ii. 146.

(e) 1 &, 8 Will. Ill, c. 16, which, after being re-enacted by 9 Will. Ill, c. 31, 11
Will. Ill, c. 14, 12 Will. Ill, c. 8, was made perpetual ; 1 Ann. stat. 2, c. 15, 4 A 5
Ann. c. 10, 6 Ann. c. 28, 10 Ann. c. 33, 1 Geo. I, stat. 2, c. 14, 9 Geo. I, e. 3, 19
Geo. II, c. 2.

(/) See preamble to 2 Will. & Mar. sess. 2, c. 12, and 7 Geo. II, c. 23. Lord Mahon,
Hist, of England, iii. 398-422.

(r/) 30 Geo. II, c. 25, amended by 31 Geo. II, c. 26, 32 Geo. II, e. 20, 33 Gee. II,
cc. 22, 24. See Clode, Mil. Forces, i. 39-42 ; Cobbett, Parly. Hist , xv. 782 ; Lord
Mahon, Hist, of England, iv. 133.

(M.L.) L 2
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Consolida-
tion of
Militia
Acts.

Ch. IX. was experienced in obtaining officers (a) ;
and several Acts were-

subsequently passed for the purpose of enforcing the execution of
the law. Progress was, however, made, and the force was em-
bodied in the year 1759 (t>).

66. The Acts relating to the Militia were consolidated in 1761

(c\ and again in 1786, when the greater number of the regiments;
had been raised (d\ and the utility of the force was emphatically
recognised by Parliament in the preamble to the consolidating"
Act (e). The Acts were again consolidated in 1802, after the-

peace of Amiens, by 42 Geo. Ill, c. 90, which Act, as subsequently
amended (/), is still in force as regards the ballot. Between 1802'

and the peace in 1815, numerous additional Acts were passed with-

respect to the militia, some of which were of a permanent character,
but the greater number were temporary measures, and had reference-

either to the relations between the militia and the other forces then?

raised under certain special Acts, or to enlisting men for the militia

by beat of drum, or to enlistment from the militia into the army (g)

Except in the years 1830 and 1831 (/;), a ballot for the militia does
not seem ever to have been actually held since 1810

(?').
A motion-

in Parliament in 1813 to suspend the ballot was defeated, and iia

1814, on a motion in relation to the disembodiment of the militia,,

reference was made to the hardship of keeping balloted men away
from their families (_/).

67. After the peace of 1815 the militia was allowed practically
to fall into abeyance, although the permanent staff were main-
tained. The first step was to allow the annual training to be

Third
period,
1815-1852.

(a} Clode, Mil. Forces, i. 30 ; Lord Mahon, Hist, of England, iv 334.

(b) Clode, Mil. Forces, i. 40.

(c) By 2 Geo. Ill, c. 0, which was at first enacted for seven years only, but was
made perpetual by 9 Geo. Ill, c. 42. It was amended by 4 Geo. Ill, c. 17;
5 Geo. Ill, cc. 34/36; 6 Geo. Ill, c. 30 ; 7 Geo. Ill, cc. 15, 17 ; 9 Geo. Ill e. 42;
11 Geo. Ill, c. 32; 16 Geo. Ill, c. 3 ; 18 Geo. Ill, cc. 14, 59; 19 Geo. Ill, cc. 72,,

76 ;
20 Geo. Ill, cc. S, 44 ;

21 Geo. Ill, cc. 7, 18 ; 22 Geo. Ill, cc. 6, 62 ; 24 Geo. Ill,
sess. 1, c. 13.

(rf) In the circular of 30th April, 1833 (printed in Clode's Militia Act, 1875), the
regiments are described as having been raised as follows : 47 before the peace of

1763, 22 between the peace of 1763 and the peace of 1783, and 21 for the revolutionary
war. This circular announced their precedence as settled by lot.

(e) See Clode, Mil. Forces, i. 43. The Act of 1786 (26 Geo. Ill, c. 107) was amendecT

by 33 Geo. Ill, c. 8 : 34 Geo. Ill, cc. 16, 47 ; 35 Geo. Ill, e. 83 ; 38 Geo. Ill, c. 55 ;.

39 Geo. Ill, cc. 90, 106; 39 & 40 Geo. Ill, c. 1 ; 42 Geo. Ill, c. 12. In addition to
these Acts, several Acts were passed relating to the supplementary militia, i.e.,

an addition to the militia above the quota, and also Acts relating to the militia

of particular localities which still have separate militia corps, namely
(1) The City of London, 34 Geo. Ill, c. 81, and 35 Geo. Ill, c. 27, which were con-

solidated by '36 Geo. Ill, c. 92, and that Act as amended by 39 Geo. Ill, c. 82, was
saved in 1802 by 42 Geo. Ill, c. 90, s. 153, but was repealed in 1820 by 1 Geo. IV,
c. 100, which is still partly in force. See Militia Act, 1882, s. 49.

(2) The Militia in the Stannaries known as the "Kegiment of Miners," 38 Geo. Ill,
c. 74, and 42 Geo. Ill, c. 72, the latter of which iccites that a great length of time
had elapsed since any commission had issued to the Warden of the Stannaries to

array, arm, and exercise the miners. This Act is still partly in force. See Militia-

Act,' 1882, s. 49.

The separate Militia of the Tower Hamlets (37 GPO. Ill, cc. 25, 75) was merged
the Militia of the County of London by the Local Government Act, 1888, s. 91.

(/) See especially 43 Geo. Ill, c. 50; 51 Geo. Ill, c. 118; 15 & 16 Viet. c. 50;
23 & 24 Viet. c. 120.

(g) See 43 Geo. Ill, c. 10, c. 19, c. 47, c. 50, c. 100 ; 44 Geo. Ill, c. 54, s. 16, c. 56 :

45 Geo. Ill, c. 31 ; 46 Geo. Ill, c. 91, c. 140; 47 Geo. Ill, sess. 2, e. 57, c. 71; 4$
Geo. III. c. 4, c. 53; 50 Geo. Ill, cc. 24, 25; 51 Geo. Ill, c. 17, c. 20, c. 118, c.

128; 53 Geo. Ill, c. 81 ; 54 Geo. Ill, c. 11
; 55 Geo. Ill, c. 65, c. 168. As to these

Acts, their reasons and effect, see Clode, Mil. Forces, i. 237. Besides the above,
there were Acts relating to Scotland and Ireland.

(A) See note (l>) on p. 165.

(V) See Mr. Clode's evidence and App. XVII to report of Mr. Stanley's Militia

Committee, 1876 (Par). Paper, 1877, C. 1654).

j) Clode, Mil. forces, i. 190-299 ; Annual Register, 1813, p. 207.
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suspended by Order in Council (a). Then, from 1829 to 1865, an Ch. IX.
Act was passed annually suspending all proceedings for raising the
militia by ballot, unless ordered by Order in Council, and the Act
of that year has since been annually continued by the Expiring
Laws Continuance Act (b).

68. In 1848 some excitement was felt with respect to the Fourth

military position of the country in consequence of the great increase Penod -

f
" T? mi Ke-organi-

oi armaments on the Continent, particularly in France. ine sationof the

subject was mentioned in Parliament, and the Prime Minister militia in

*(Lord John Russell), in making his financial statement in 1848,

expressed his intention of introducing a Bill for re-establishing the
militia. Nothing, however, was done until 1852, when he proposed
to reorganise the local militia, but this proposal was rejected by
"the House of Commons, in favour of an amendment (proposed by
Lord Palmerston) to reorganise the regular militia. This vote led
to a change of Ministry, and' the next Ministry, of Lord Derby,
introduced a Bill for reorganising the regular militia, which was
'ultimately passed into law (c), and ever since the militia has been
raised by voluntary enlistment. The militia law was amended
from time to time between 1852 and 1875 by Acts, some portions of

"which applied to the volunteer militia, and others only to the
force when raised by ballot (d).

69. In 1875 the enactments which related to the volunteer Militia Act,

militia, and also those which related to the organisation, command, 1875-

government, and service of the force, whether raised by ballot
or by voluntary enlistment, were consolidated by the Militia

Voluntary Enlistment Act 1875 (38 & 39 Viet. c. 69) which has
<been replaced by the Militia Act, 1882 (45 & 46 Viet. c. 49). Both
of these Acts left unrepealed those enactments which related solely
to the raising of men by ballot.

70. The Act of 1662 followed the old law by requiring owners Raising of

of property to furnish horses, horsemen, foot soldiers, and arms Act oMei*'
us specified in the Act, in proportion to the value of their property ;

and the liability of persons of small property was to be discharged
-out of a rate levied in the parish for foot soldiers and arms. The
Act, though not expressly recognising volunteers, enacted that a

person liable should not be obliged to serve in person, but might
provide an approved substitute.

71. In 1757 the mode of raising the men was entirely changed, Alteration

^^ liability on the part of the county and parish to provide men
J^isi'ng

being substituted for a liability on the part of individuals. A in 1757.

certain number of men specified in the Act (usually known as the

quota) were to be raised in each county, subject to certain powers
-of re-adjustment by the Privy Council. Lists of all men between
the ages of eighteen and fifty in every parish in each county (except
those expressly exempted) were to be sent to the lord lieutenant

(a) First, by a temporary Act, in 1816 (56 Geo. Ill, c. 64), and in 1817 by a perma-
nent Act (57 Geo. Ill, c. 57), under which orders for suspension were made in
almost every year.

(6) 10 Geo. iV, c. 10. Orders in Council directing a ballot were made and put in
force in 1830 and 1831 (Clode, Mil. Forces, i. 47 ; Parly. Papers, 1834, vol. 42,
103; Life and Struggles of William Lovett, p. 65; Hansard (1832), x. 376). The
Act of 1865 is 28 & 29 Viet. c. 46. The number of the permanent staff was reduced
by the Act of 1829, and again in 1835 by 5 & 6 Will. IV, c. 37, which also provided
forthe militia stores of a county being transferred to the Ordnance Department.

(c) 15 & 16 Viet. c. 50. See Hansard's Parly. Debates for the years 1848 and
1852; Clode, Mil. Forces, i. 46, 305-307.

(rf) See 16 & 17 Viet. cc. 116, 133 (England); 17 & 18 Viet. c. 13, c. 105 (England) ;

e. 106 (Scotland) ; c. 107 (Ireland) ; 18 & 19 Viet. c. 19 (Ireland) ; c. 100 ; 22 & 23
Viet. c. 38 ; 23 & 24 Viet. c. 94 ; c. 120 (England) ; 32 & 33 Viet. c. 13 ; 33 & 34
\ ict. c. 68 ; 34 & 35 Viet. c. 86 ; 3*3 & 37 Viet. c. 68.
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and the deputy-lieutenants, who were to hold meetings, and ap-
portion the quota of the county among the different sub-divisions.,

and again sub- divide the quota of each sub-division among the

parishes in proportion to their population, and then choose- men
by lot from each parish list up to the number apportioned to that

parish. Every man so chosen had to serve for three years, or to

provide a substitute, and vacancies were to be filled from time to-

time by.a like process of ballot, which was to be repeated every
three years. The above is practically the existing ballot system,
although it has been frequently modified in details. Thus, the

age of men liable to serve has been altered from time to timer

and is at present, under the Act of 1860 (a), fixed between 18
and 30. Exemptions also have been added

; as, for instance, the

exemption of a poor man with more than one child (6). On the
other hand, the term of service was extended from three years
to five.

72. In 1761 the raising of the militia was made compulsory by
the imposition on counties of an annual fine for not raising the

quota (c). This fine was at first 51. for each man deficient, at one

period it was as high as 60/., and is now 101. per man.
73. Besides the substitutes allowed ever since 1662, the Act of

1758 enabled a parish to offer volunteers, and if they were

accepted, to escape to that extent the liability to a ballot. If a
volunteer so accepted failed to appear and be sworn and enrolled,

the parish was bound to find another, or to pay out of the rates a
fine of Wl. (d). The Act of 1758 further empowered captains, on
the embodiment of the militia, to augment their companies by
volunteers, and this and the amending Acts enabled lord lieutenants

of counties to accept, first, single volunteers, and then whole

companies of volunteers with their officers (e). At the end of

the 18th century these volunteers developed into a separate force

under separate Acts.

74. In 1810, the enlistment in the militia of volunteers by beat
of drum as supernumeraries, to a number exceeding the regular

quota, was authorised, and the ballot was only to be resorted to in

case of a deficiency (/). The militia was thiis a force raised by
ballot with the subsidiary aid of voluntary enlistment. In 1852,

however, the system was changed, and the militia became a force of

voluntarily enlisted men, with the ballot in reserve, as the Act of

that year empowered the Crown in England to resort to the

(a) 23 & 24 Viet. c. 120.

(6) 42 Geo. Ill, c. 90, s. 43. At first Protestants alone were capable of serving;
this restriction was abolished in 1797 for the supplementary militia (37 Geo. Ill,
c. 22) ; and in 1802 for the regular militia.

(c) 2 Geo. Ill, c. 20, and amending Acts, above p. 164, note (c). This was re-
enacted in 1769 (9 Geo. Ill, c. 42, which Act states that militia had not been-

raised in some counties), and again on the consolidation of 1786 (26 Geo. Ill,
c. 107, s. 116, &c.), and at the beginning of the present century, 42 Geo. Ill, c. 90,
s. 158 ; c. 91, s. 150 (as to Scotland).

(d) 31 Geo. II, c. 26, s. 17. A parish might practically discharge its liability to
Drovide militiamen by paying the fine for non-attendance of a volunteer which
under 31 Geo. II, c. 26, as stated in the text, was 101. per head ; and in 1761 and
subsequently, parishes were authorised to give bounties out of the rates to volun-
teers ; this led also to half of the current price of a volunteer being paid out of the
rates to a balloted man or a substitute ; 2 Geo. Ill, c. 20, ss. 45, 47 ; 42 Geo. Ill, c. 90,
ss. 42, 122.

(e) 2 Geo. Ill, c. 20, s. 120
; 18 Geo. Ill, c. '59, s. S; 9 Geo. Ill, c. 76 ; these

provisions were not re-enacted in the consolidation of 178ti, but the power was
renewed temporarily by 34 Geo. Ill, c. 16, which developed the volunteers
as a separate force. See Clode, Mil. Forces, i. 80 ; and below, para. 110, et seq.

( f) Clode, Mil. Forces, i. 290-299. Only 797 men were actually raised by ballot,,

and there were 14,156 substitutes for balloted men. See App. XVII to report
of Mr. Stanley's Committee on the Militia, 1876 (Parl. Paper, 1S77 C. 1654).
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lialli.it, in case the quota in any county was not raised by voluntary Ch.. IX

enlistment, and also in case of invasion or imminent danger. In

1854 Acts were passed which provided for the raising of militiamen

both in Scotland and Ireland by voluntary enlistment (a).

The present militia consists entirely of men voluntarily enlisted

under the directions of the Secretary of State for War
;

the

suspension of the enactments as to the ballot being annually
continued (see para. 67).

75. In 1662, the number of men to be raised was not limited Numbers of

except so far as it depended on the wealth and number of the t!

persons liable to furnish or contribute to furnish men and horses.

76. In 1757, the number to be raised was limited by the Act Qu tas

which fixed the quota to be raised by each county. The quota various Acts

was altered from time to time
;
and in 1797 an addition to the since 1757.

quota, called the supplementary militia, was made, to last during
the war, but it was soon merged in the regular militia (b). Under
the Act of 1802 the Privy Council were to fix the quota every te

years, guided by the proportion between the number of men liable

to serve (as appearing from the lists) and the quota fixed by the

Act, and the Crown had power to increase the quota in time of

invasion or rebellion. The Acts from 1852 to 1860, re-organising
the militia, fixed the total number to be raised, with power to the

Crown to increase it in case of actual invasion or imminent danger
thereof (c).

77. The Act of 1871 (now re-enacted in the Militia Act, 1882) jJSSSJIi
directed that the numbers of the militia should be such as should Of 1871,

from time to time be provided by Parliament (rf), and such pro-
vision is in effect made by a vote of the sum required for the pay of

a specified number of men, and the application of such sum by the

Appropriation Act of each year. The quotas (which are only required
in the event of a ballot) are to be fixed by the Privy Council (e) ;

the

existing quota was fixed in 1852, and continues until altered.

78. Under the Act of 1662 militiamen were liable to be called out Conditions

for training and exercise, and also in the case of invasion, insur-

rection, or rebellion.
79. In 175

1

? the service of the militia was placed nearly in the Annual

position in which it remained until 1870, that is to say, the force tramin g-

was to be annually trained and exercised for a limited time, while in

case of actual invasion or imminent danger thereof, or in case of

rebellion, the Crown could order the force, or any part of it, to

be drawn out and embodied. The period for the annual training
was originally fixed in the Act, but afterwards left to be determined

by the Crown
;

it must not be less than 21, nor more than 56 days,
and the Crown can dispense with it entirely. In 1860 a preliminary
training was required from every militiaman on his first entering
the force, and this may now be continued as long as six months (/).

80. The power of embodying the force in cases other than Power to

those before mentioned, after having been conferred on the Crown eir>boriy.

at various times by temporary measures (g), lias now been

(a) 17 & 18 Tict. cc. 106, 107.

(b) 37 Geo. Ill, c. 3, amended by 37 Geo. Ill, c. 22, and 38>Geo. Ill, cc. 17, 1?,

19, 55 ; merged in the general militia by 39 Geo. Ill, c. 106.

(c) 15 & 16 Viet. c. 50; 17 & 18 Viet. cc. 106, 107 ; 23 & 24 Viet. c. 94, ss. 20 & 21.

(d) 34 & 35 Viet. c. 86, ss. 6, 7, 9, re-enacted by 45 & 46 Viet. c. 49, s. 3.

(e) 45 & 46 Yict. c. 49, s. 37.

(f) 23 & 24 Viet. c. 4, s. 14 ; c. 120, s. 19 ; 34 & 35 Viet. C. 86, S. 8 ; see now 45 & 46
Viet, c. 49, s. 14.

(g) In 1776, with a view to the suppression of the rebellion in America, embodiment
was authorised, in case of rebellion in Great Britain or any territories or dominions
thereunto belonging, by 16 Geo. Ill, c. 3; in 1815 on " the prospect of a war with
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Ch. IX, permanently enacted. In 1854 (the Crimean War), the Queen was
authorised to embody the militia whenever a state o war existed

between Her Majesty and any foreign power (a) ;
but in 1870

the old provisions were superseded by the enactments authorising
the embodiment in case of imminent national danger or great

emergency, which were re-enacted in 1882, and are now in force

(b). Ever since 1757 the law lias required that the cause of

embodiment should be communicated to Parliament if sitting, or

declared in Council and notified by proclamation if Parliament is

not sitting, and that, thereupon, Parliament, if adjourned or

prorogued, should meet within a limited time, which now is 10

days (t).

81. The militia are liable tc serve in any part of the kingdom,
but not out of it; and under this rule, the English militia were

originally not liable to serve in Scotland or Ireland. The militia

must now serve in any part of the United Kingdom (a
7

).
This was

first provided in 1811 (e), subject to certain restrictions, and then
in 1859 (/) without those restrictions, which were entirely repealed

by the Act of 1875. In 1859 a power was given to the Sovereign to

accept voluntary offers by the militia to serve in the Channel
Islands and the Isle of Man

;
this was extended by the Act of

1875 to service in Malta and Gibraltar
;
and as so extended was

re-enacted in 1882 (g). A further extension to any part of the

world was made in 1898. At the same time the Crown was
authorised to employ militiamen volunteering to serve for not!

more than one year, whether an order embodying the militia was I

in force at the time or not(/i).
83. A fixed term of service was first provided in 1757, and was

Militia
liable to
serve only
in United
Kingdom.

Term of
service.

then limited to three years, but afterwards increased to five

years, at which it at present stands for balloted men. In 1873

power was given to enlist volunteer militiamen to serve for any

France," by 55 Geo. III. c. 77 (see Clode, Mil. Forces, i. 48); in 1857 and 1858, on
the occasion of the Indian Mutiny, 20 & 21 Viet. c. 82 ; 21 & 22 Viet. cc. 4, 86.

(a) 17 & 18 Viet. c. 13. As to the effect of this on the men already enlisted, see

Clode, Mil. Forces, i. 46.

(b) 33 & 34 Viet. c. 68, which did not apply to any man already enlisted, without
his consent. The authority in this Act to raise additional militia in case of imminent
"national danger or great emergency was not re-enacted on the repeal of the Act in

TS75, having been rendered unnecessary by the Act of 1871, declaring that the
number of the force shall be sueh as may from time to time Le provided by
.Parliament. The present enact ments are in 45 & 46 Viet. c. 19, s. 18.

(c) 45 & 46 Viet. c. 49. s. 19.

(rf) 45 & 46 Viet, c. 49, s. 12, re-enacting 38 & 39 Viet. c. 69, s. 49. The oath for

balloted men in 51 Geo. Ill, c. 118, s. 1, and for volunteer militiamen in 38 & 39 Viet.

o. 69, s. 31, specified the area of service, but this being inconsistent with the

provisions for volunteer service in Gibraltar, Malta, &c., was omitted by 45 & 46

Viet. c. 49, s. 13. Since 1757 the English militia have been liable to serve in Scotland.

(e) 51 Geo. Ill, cc. 118, 128; 51 Geo. Ill, c. 114 (Kegimf nt of Miners) ; 53 Geo. Ill,

c. 132 (Tower Hamlets) ; 54 Geo. Ill, c. 10. See Clode, Mil. Forces, i. 301, 302, as to

the opposition to the Acts. The principle had been adopted in temporary Acts, as

in 1798, when some English regiments volunteered to serve in Ireland, and Acts were

passed by the Parliament of Great Britain to enable His Majesty to accept the

offer, and by the Parliament of Ireland to provide for the government of the forces

so employed (38 Geo. Ill, c. 66, continued by 39 Geo. Ill, c. 5 ; 39 & 40 Geo. Ill, cc. 9,

15; 38 Geo. Ill (I.), c. 46; 39 Geo. Ill (I.), c. 64, ss. 13, 14). And again, in 17v<9 and
1804 and the following years, when some of the Irish regiments volunteered to serve
in Great Britain, and Acts were passed to enable His Ma.iesty to accept the offers (39

Geo. Ill (I.), c. 31 ; 44 Geo. Ill, c. 32, continued by 46 Geo. Ill, c. 31; 47 Geo. Ill,
sess. 1, c. 6).

(/) 22 & 23 Viet. c. 38, ss. 1, 2.

0?) 22 & 33 Viet. c. 38, s. 4 ; 38 & 29 Viet. c. 69, s. ?0 ; 45 & 46 Viet. c. 49, s. 12.

A similar power had been given temporarily at the time of war in 1813 (54 Geo.

Ill, cc. 1, 17), in 1855 (18 & 19 Viet. c. 1), and in 1858 (21 & 22 Viet. c. 85). In
these cases, however, the number was limited to three-louiths of each regiment,
though the area of service extendfd in the first ease to Europe, and in the second
and third cases to any place out of the United Kingdom.

(A) Reserve Forces' and Militia Act, 1898.



Government of Militia. 169

period not exceeding six years, and to re-enlist men for a further Ch. IX.

period not exceeding six years (a).
83. The Act of 1661, temporarily legalising the militia under Com anrl

Charles II, referred to the dispute with Charles I as to the com- Lstof 1661.
raand of the militia, first by its title, in which it was described as
14 ' An Act declaring the sole right of the militia to be in the king,
and for the present ordering and disposing the same "

;
and also by

its preamble, which was expressed as follows :

" Forasmuch as
within all His Majesty's realmes and dominions the sole supreme
government, command, and disposition of the militia, and of all

forces by sea and land, and of all forts and places of strength
is, and by the lawes of England ever was, the undoubted right of
His Majesty and his royal! predecessors, Kings and Queenes of

England, and that both or either of the Houses of Parliament
cannot nor ought to pretend to the same, nor can nor lawfully may
raise or leavy any warr, offensive or defensive, against Hia Majesty,
}iis heires, or lawful successors" (6).

84. The Act of 1662(c), which re-organised the militia, while recog- Powers of

riising by a preamble in identical terms the right of the Crown, ^ante
6""

practically took it away. It required the King under statutory under Act

power to issue Commissions of Lieutenancy for the different counties of 1662 -

in England, and conferred on the lieutenants so appointed the chief

powers in relation to the militia. They were empowered to com-
mission the officers, raise the men, form 'the regiments, muster and
exercise them, and in case of insurrection or invasion, to lead the
forces as well within their counties as in any other counties in

England. The result of the chief powers being vested in the
lieutenants of counties was that the militia was regarded as a
counterpoise of the standing army (d), and as a constitutional
force under the control of Parliament rather than of the Crown,
and for this reason was not made subject to military law (e).

85. A power was indeed reserved to the King to appoint and re- Powers of

move the officers, and to give directions to the lieutenants as to
Crown -

arraying and dealing with the forces. But the Act of 1757 (/)
limited this, leaving to the Crown only the power to approve and
dismiss deputy lieutenants and to dismiss officers, while the local
character of the force was intensified by requiring the lieutenant?
of counties and deputy lieutenants and officers to be qualified by
the possession of landed property in their counties. On the other
hand, the King was empowered to place the force, when embodied,
but not during the annual training, under the command of a general
officer

; and had also power to appoint former officers and soldiers
of the army to be adjutants and sergeants.

86. The command of the militia remained in the same position Changes in
until 1852, with the exception that ex-officers of the army and 1852anfl

navy were permitted to serve without the property qualification, quentiy.
After the revival, however, of the militia in 1852, a change was

(a) 3ti & 37 Viet, c. 63, s. 1 (which uses the old term " enrol ") re-enacted in 1875. 33& 39 Viet. c. 69, s. 32, and in 1882, 45 & 46 Viet. c. 49, s. 8 (2).
(6) 13 Cha. II, stat. 1, c. 6, This preamble, which in terms goes beyond the
leot the Act, and includes forces besides the militia, is still unrepealed. The rest

ot the Act was repealed by the Statute Law Revision Act, 1863 (26 & 27 Viet. c. 125).
J (c) 14 Cha. II. e. 3.

(d) Clode, Mil. Forces, i. 36, 37.
(f) See exemption from the Mutiny Act, 1 Will, and Mar., c. 5, s. 7. The paywas appropriated by Act of Parliament and not by warrant, and the estimates origi-nated with a Committee of the House of Commons. Moreover, only one month's

pay and therefore one month's service could be obtained without coming to Parlia-m
j

The preamble to the Act of 1802 laid stress on the force being under the com-mand of officers having landed property
(/) 30 Geo. II, c. 25.
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Ch. IX.

Powers of
Lord Lieu-
tenant
re-vested in
Crown by
Act of 1871.

Status of

militia
officers.

Provisions
of Act of

1881.

Militia not

subject to

Mutiny Act
at all till

1757.

made. The property qualification of the officers was reduced, and,
after a further reduction in 1854, was entirely abolished in 1869,
so that the officers ceased to be necessarily connected with the

county or with the landed interest (a). Moreover, by the Act of

1852 and subsequent Acts, much larger powers were conferred
on the Crown, both as to the qualifications and training of the

officers, and as to other matters concerning the militia (6) ;
but any

detailed notice of these powers is rendered unnecessary by the com-

plete transfer of the powers of the lieutenants of counties to the
Crown by the Act of 1871 (c).

87. In 1871 it was determined to combine the regular and aux-

iliary forces in one organisation in connection with different terri-

torial districts. In furtherance of this scheme an Act was

passed (c), by which the command of the auxiliary forces with all the

powers of the lieutenants of counties and those of the Lord Lieu-

tenant in Ireland in relation to any of such forces (except those

relating to the raising of the militia by ballot) were re-vested in the

Crown, and declared to be exercisable through a Secretary of State,
or any officers to whom Her Majesty, with the advice of a Secre-

tary of State, might delegate such command and powers. The
same Act also provided that the officers of the auxiliary forces

should hold commissions from Her Majesty in the same manner as

the officers of the regular forces ;
but a limited right of recom-

mending persons for first commissions was reserved to the Lieu-

tenants of counties.

88. Up to 1882 it was provided by statute that militia officers

should rank with officers of the regulai forces as the youngest of

their rank (d) ;
militia officers are now not only commissioned like

officers of the regular forces, but are always subject to military law,
and they may sit on courts-martial for the trial of offenders be-

longing to the regular forces, and vice versa (e).

89. The Army Act, to remove all doubt as to the power of

command, declared that Her Majesty might make regulations as to

the persons to exercise command over any part of Her forces,

including the militia (/). The Militia Act, 1875, and the Eegula-
tion of the Forces Act, 1881 (re-enacted in 1882), also gave Her

Majesty complete power to provide for the formation of militia-

men into regiments or other military bodies, the formation of

them into corps, and the distribution of the men among the

corps, and generally for the government of the force (</).

90. The Act of 1662 authorised Lieutenants of counties to im-

prison mutineers and soldiers not doing their duties, and to inflict

small fines or twenty days' imprisonment as a punishment ;
but it

was not till 1757 that the force was made, when embodied, subject
to the Mutiny Act and Articles of War. Except during embodi-

(a) 15 & 16 Viet. c. 50, ss. 1-4 ; 17 & 18 Viet. c. 105, s. 31 ; c. 106, ss. 6-11 (Scotland) ;

c. 107, ss. 5-7 (Ireland) ; 18 & 19 Viet. c. 100 (winch made the qualifications uniform

throughout the United Kingdom) ; 32 & 33 Viet. c. 13.

(6) As to appointment of officers, training and bounties to, and pay of men while

not embodied, 15 & 16 Viet. c. 50 ; 17&18 Viet. cc. 13, 105, 106, 107. As to discharge
of militiamen, 16 & 17 Viet. c. 13, s. 9 ; 17 & 18 Viet. c. 105, s. 42; c. 106, s. 61 ;

c. 107, s. 25. As to place and time of training, 22 & 2 Viet. c. 38, s. 8. As to placing
the force during training under the command of general officers, and attaching
officers of regulars to the force during training, 32 & 33 Viet. c. 13, ss. 1, 2.

(c) 34 & 35 Viet. c. 86, s. 6, repeated in 38 & 39 Viet. c. 69, s. 21, and re-enacted by
4." .t 4ti Viet. c. 49, S3. 4-6 as to general militia, and 3rd sch. as to local militia.

(d^ 38 & 39 Viet. c. 69, s. 21 . This was provided by the Act of 1757, but omittefJ

from 45 & 46 Viet. c. 49, as rank is a matter for regulation by the Sovereign.

(e) Army Act, ss. 50, 175, 178.

(/) Army Act, s. 71.

(//) 31 & 39 Viet. c. 69, s. 86 ; 44 & 45 Viet. c. 57 s. 4 ; re-enacted in 45 & 46 Viet,

c. 49, s. 54.
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ment, the men were subject only to civil fines, for drunkenness, Ch. IX.

disobedience, absence, &c. In 1761, however, the Mutiny Act
was applied to the militia when out for training as well as when
embodied. Men, however, who failed to appear were only liable

to a fine till 1786, when they became liable in case of embodiment
to be tried for desertion under the Mutiny Act (a).

91. Since 1852 the militia has by degrees been brought more Militia

completely under military law. Thus, in 1854, men who failed to mor^under
appear at the annual trainingwere declared deserter?, and made liable military law

to a fine of 101. (b). In 1875, militiamen during their preliminary
3ince 18o2>

training were made subject to the MutinyAct by the Mutiny Act of

that year, and under a subsequent Actof thesame year if they failed to

appear at the preliminary training were made triable as deserters
(',-).

Militia officers were made at all times subject to military law by
the Mutiny Act of 1877 (d). The old exemption of militiamen from

capital punishment during annual training is omitted from the

present Acts as unnecessary, because desertion and such like military
offences are not capitally punishable, except on active service (e).

92. The expense of the militia was in 1662 divided between Payment of

individuals (owners of property), counties, and parishes on the one $?*
es of

i_i ii ^^< i i ii* TT mrinia.

hand, and the Crown on the other
;

the former provided equip-
ments, horses, ammunition, &c., and pay for the annual training,
while the Crown supplied pay in case of embodiment ( f).

93. In 1757 a different principle was adopted, and a separate Act of 1757.

Act was passed authorising the issue from the Exchequer and
application of a sum for the pay, clothing, and expenses of the

militia, and this Act was continued annually till 1874. The pas-
sing of this Act, for long merely a formal matter, became entirely
meaningless after the militia were placed under the command of

the Crown in 1871, and it was accordingly provided in 1874 that
the pay and clothing of the militia should be regulated by Royal
"Warrant, orders, and regulations in the same manner as the pay and

clothing of the regular forces (</).

94. The storage of the arms, clothing, and equipments of the Storage of

militia was in 1757 made a charge on the parishes ; but in 1786 was fo"af'chared
transferred to the counties

;
and provision was then made for the till 1871.

permanent staff residing on the spot and taking care of the
arms. After the change of system in 1871 (K) the counties were
relieved from this, as well as other charges connected with the

militia, and by Acts passed in 1872 and 1873 provision was made
for the purchase of lands and the erection of barracks at the

() 2 Geo. Ill, c. 20, s. 99 : 26 Geo. Ill, c. 107, s. 98.

(1) 17 & 18 Viet. c. 105, s. 45 ; c. 106, s. 58 ; c. 107, s. 28.

|(c)
38 & 39 Viet. c. 7, s. 2

; 38 & 39 Viet. c. 69, s. 59.

(d) 40 & 41 Viet. c. 7, s. 2
; see as to tlie present law, eh. xi, para. 51.

(e) At one time militia deserters might be sentenced to serve in the regular
forces, 39 Geo. Ill, c. 106 ; 49 Geo. Ill, c. 90, s. 127, repealed in 1875 ; and 43 Geo.
Ill, c. 50, s. 5, only repealed in 1882.

(/ ) Individuals were liable to advance one month's pay ; and the Act provided
that until this month's advance was repaid no further advance was to be required.
This led to a difficulty in calling out the militia, which was removed by a tem-
porary Act, 2 Will. & Mar. sess. 2, c. 12, re-enacted almost annually during the
reigns of Will. & Mar., and Anne. Similar provisions were again made in 1715,
1 Geo. I, stat, 2, c. 14. revived in 1723, 9 Geo. I, c. 8, s. 6, and again in 1733,
7 Geo. II, c. 23, and in 1745, 19 Geo. II, c. 2. The money raised by the county
was known as "trophy money."

(ff) 37 & 38 Viet. c. L'9. See also 38 & 39 Viet. c. 69, s. 86. The then existing
Acts were 31 & 32 Viet, c. 76 ; F.2 & 33 Viet. c. 66 ; and 36 & 37 Viet. c. 84, which
had been annually continued by the Expiring Laws Continuance Act, and were
to have effect as a Royal Warrant, until a new Warrant was made.

(A) By 34 & 35 Viet. c. 86.
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Ch. IX. public expense, and the counties were authorised to transfer

their storehouses to the Crown, or to sell them (a).

Billeting.
85- Ever since 1757 the officers and men have been allowed

during the annual training and during embodiment to be billeted

like the regular forces, and the permanent staff may be billeted at

all times.

Relief of 96. Various enactments were made for relieving out of the poor
families of rates families of militiamen when embodied or out for training ;

but this system, on the reform of the Poor Law in 1834, was abol-

ished by the Poor Law Amendment Act of that year (6).

Enlistment 97. When every parish was obliged to raise a certain number of

me'nhvto militiamen, the discharge of a militiaman or his enlistment into

the army, the army necessarily threw on the parish the burden of providing
another man. The power of discharge was therefore jealously

watched, and the enlistment of a militiaman into the army was
either prohibited, or very much restricted. At the same time

individuals desirous to find substitutes, and parishes desirous

to avoid a ballot, although forbidden to enlist men by beat of

drum, competed for recruits with the recruiting officers of the

regular army, and thus in time of war the bounty for recruits was
raised to a very high sum (c).

Act of 1795. 98. In 1795 "a change of policy took place, and subject to certain

limitations, the enlistment of militiamen in the army was en-

couraged ; and, in order to replace militiamen so enlisting, militia

officers were authorised to enlist men by beat of drum (d).

Acts of 1852 99. Long after this, however, and even after the change of system
and 1854. in 1852, the old prohibition against the enlistment of militiamen

in the army remained in force, although with a voluntarily
enlisted militia the reason had disappeared. On the breaking out

of war in 1854 prosecutions were instituted against militiamen who
had enlisted in the army, and legislation was required to enable

the Secretary at War to relieve from punishment the men who had
so enlisted (e].

Act of 1875. 100. Further legislation authorised enlistment in the army ;
and

by the Act of 1875 the enlistment of volunteer militiamen in the

army was, as well as their discharge from the militia, placed en-

tirely under the direction of the Secretary of State for War (/).
Acts for 101. At the end of the eighteenth and beginning of the last century
raising various Acts were passed for raising forces to resist the threatened
torces to _, >, . , -,P ,i T i -T, <

meetappre- French invasion, which were based on the liability or every man
hended to aid in the defence of the realm, either by personal service or by
French , -, ,. / ,

invasion, contributions (g).
1796-1S12.

(a) 35 & 36 Viet. c. 68 ; 36 & 37 Viet. c. 68, s. 8 ; 36 & 37 Viet. c. 84.

(6) See 43 Geo. Ill, c. 47, which consolidated the old enactments, and was repealed

by 4 & 5 Will. IV, c. 76, s. 60, and by 38 & 39 Viet. c. 69, s. 98.

(c) The ballot had thus a bad effect on enlistment for the army. See Clode, Mil.

Forces, i, 289.

(rf) In 1795, 35 Geo. Ill, c. 83. Such enlistment was also authorised by the Acts

relating to the supplementary militia, 39 Geo. Ill, c. 106 ; 39 & 40 Geo. Ill, c. 1. The
Consolidation Act of 1802 (42 Geo. Ill, c. 90) prohibited the enlistment, but authority
to enlist men was given by a series of Acts from 1805 to 1813. 45 Geo. Ill, c. 31 ; 46

Geo. Ill, c. 124: 47 Geo.' III. sess. 2, c. 57; 48 Geo. Ill, c. 64; 49 Geo. Ill, c. 4;
49 Geo. Ill, c. 53, s. 32 ; 51 Geo. Ill, cc. 20, 30 ; 53 Geo. Ill, c. 81 ; 54 Geo. Ill,

cc. 1, 38.

(e) 17 & 18 Viet. c. 105, s. 42
; c. 106, s. 61 ; c. 107, s. 25.

(/) 23 & 24 Viet. c. 94, s. 17 ; 33 & 39 Viet. c. 69. as. 75, 76.

(#) 37 Geo. Ill, cc. 4. 24, and as to Scotland, cc. 5, 39. In 1797 a force of provi-
sional cavalry was to be raised as an augmentation to the militia under 37 Geo. Ill,

ec. 6, 23, 139 ; 38 Geo. Ill, cc. 51, 94 ; 39 Geo. Ill, c. 23. As to returns of men, provisions,

&c., 38 Geo. Ill, c. 27 ; 43 Geo. Ill, c. 55. An army of reserve was provided by 43 Geo.

Ill, cc. 82, 100, 123, and 44 Geo. Ill, c. 56 ; and as to Scotland, 43 Geo. Ill, cc. 83, 124;

44 Geo. Ill, P. 66 ; and as to Ireland, 43 Geo. Ill, c. 85 ; 44 Geo. Ill, c. 74 ; and as to

the City of London, 43 Geo. Ill, c. 101
;
44 Geo. Ill, c. 96

;
the first of which recites
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102. They were superseded in 1808 by Acts establishing a local Ch. IX.
militia in England and Scotland. These Acts were amended in the ,

following years (a), and were finally consolidated in 1812. The Us^fng lora

general provisions of the Acts passed, in that year (b) are still in militia,

force, though the local militia is in abeyance.
103. The local militia is in effect the old general levy, as the Account of

Acts provide for raising a force in each county by ballot, in the same
manner as under the general Militia Acts, from among men between
the ages of 18 and 30. The number in each county, including
any effective yeomanry and volunteers in the county, was
to be equal to six times the quota fixed for the regular
militia of the county, but since 1871 is to consist of such
number of men as may from time to time be provided by
Parliament (c). A man when drawn in the ballot must
serve for four years without any power to find a substitute, and
without receiving any bounty. With some exceptions (such as
men with previous service, or men with more than two children)
there are no exemptions from liability to serve. Parishes may pro-
vide volunteers and pay them bounties out of the rates. The
counties are liable to an annual fine of 15/. for each man short of
the quota.

104. The force is to be annually trained, and may be called out Traming,
for the suppression of riots, and preliminary training may be re- anmbodi
quired. The force may be embodied in case of invasion or the ment.

appearance of an enemy on the coast, and in case of rebellion
;

Parliament is to meet within fourteen days after the order for
embodiment (d). As regards command, officers, and discipline, the
local militia is almost precisely in the same position as the general
militia

(<?),
and the force whenever called out is subject to military

law. The property qualification of officers was abolished by 32
and 33 Viet. c. 13. The expenses were to be paid by the Crown,
and the storage of arms, which was formerly a county charge, is now
also borne by the Crown ( /").

105. The force was actually raised by ballot and called out for >Tot raised

annual training until the peace of 1815 (g). In 1813 parts of the
since

local militia were authorised to volunteer for service out of their
counties with the object of guarding French prisoners (it). After
that peace the King in Council was authorised (i) to suspend the
ballot for and enrolment of the local militia, and the force has not

that the City, notwithstanding their exemption from the liability to provide men
for military service, have offered to raise the force mentioned in tlie Act. A levy en
masse was provided for by 43 Geo. Ill, e. 96, amended by c. 120. The first Act recites
that it is expedient "to enable His Majesty more effectually to exercise his ancient
"and undoubted prerogative of requiring the military service of all his liege sub-
"jects in case of an invasion of the realm by a foreign enemy," extended to the

C. 63), but was never put in force.

(a) 48 Geo. Ill, c. Ill ; and as to Scotland, c. 150 ; amended by 49 Geo. Ill cc
40, 48, 2, 129, and 50 Geo. III. c. 25. See Clode, Mil. Forces, i. 325-332.

(b) 52 Geo. Ill, c. 3S ; and as to Scotland, c. 68. See also the Amendment Acts,
52 Geo. Ill, o. 116 ; 53 Geo. Ill, cc. 28, 29, and 45 & 46 Viet. c. 4ft, 3rd sched.

(c) 34 & 35 Viet. c. 8(5, ss. 7, 8, 19, re-enacted by 45 & 46 Viet. c. 49, 3rd sched.
(d) The Act of 1S70 (33 & 34 Viet. c. 68), which allowed the militia to be embodied in

case of imminent national danger or great emergency, was repealed by 38 & 39 Viet.
c. 69, as if it had not applied to the local militia.

(e) See above, para. 83, et seq., and Militia Act, 1882 (45 46 Viet. c. 49, 3rd
sched.). The Army Act applies to the local as well as to the general militia.

(/) It appears to have been transferred to the Crown, as in the case of the general
militia, by 35 & 36 Viet. c. 68.

(g) Annual training is mentioned in the Annual Register, 1811, p. 32.
(K\ 54 Geo. Ill, o. 19 ; Annual Register, 18:3, p. 205.

(i) By 56 Geo. Ill, c. 38.
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Militia of

Scotland
before and
under Act of

1802.

Militia of

Ireland.
First Act
1715.

Amending
Acts.

since been raised. Orders in Council were made annually under
the Act up to the year 1832 (a), when they seem to have been

discontinued, and the Act authorising the suspension was repealed
as obsolete in 1873 (&).

106. The early Acts above-mentioned relate only to the militia of

England. The militia of Scotland was not organised by an Act
of the Parliament of Great Britain until 1797, though before that

time corps of Fencibles were raised and embodied (c). In that

year an Act was passed (d), which as. subsequently amended (e)

provided for raising a force of militia during the war, by ballot

among men between the ages of 19 and 30. In 1802 these Acts were

replaced by an Act (/) providing for the organisation of the

militia on a basis similar to that on which the militia of England
was organised by the Consolidation Act passed in that year (g).

107. The militia of Ireland was first organised in 1715 (A),

when His Majesty and the Chief Governor were empowered to issue

to Protestants commissions of lieutenancy and array for counties

and cities, empowering them to arm and train all Protestants be-

tween the ages of 16 and 60, who were bound to appear or find sub-

stitutes
;
and in case of insurrection, rebellion, or invasion to serve

in any part of the Kingdom. His Majesty and the Chief Governor
were empowered to commission officers and approve of deputy
lieutenants, but the command of the force was vested in the lieu-

tenants of counties. Mutiny, non-appearance, and neglect of duty
were punishable by fine or imprisonment, and the force was not

made subject to military law.

108. This Act was amended in 1719 ({), and again in 1745 (A-)

and, as so amended, was continued from time to time until 1777,
when it was replaced by an Act (I) which seems to have contem-

plated the raising of men by ballot, though in point of fact it made
no provision for raising men otherwise than by voluntary enlist-

ment, and did not fix any term of service. This Act being found

insufficient, \vus repealed and replaced in 1793 by an Act (m) which

provided for raising a force of militia according to quotas fixed in

the Act, by ballot among men between the ages of 18 and 45, to

serve for four years. Governors of counties were authorised to

array and train the force, and to appoint deputies, subject to

the approval of the Lord Lieutenant ;
and His Majesty was em-

powered to appoint a commandant for each county, who was
authorised to appoint officers, having property qualifications, sub-

ject to the approval of the Lord Lieutenant. The force might be

embodied in case of invasion, &c., and was, during training and em-

bodiment, subject to the Mutiny Act. The raising of the force was
made cpmpulsory by clauses imposing a fine of 51. a year on each,

county for each man deficient, and enlistment in the army was

prohibited. This Act of 1793 was amended in 1795 (M), and again
in every succeeding year till the Union of Ireland with Great

Britain in 1801.

(a) Clode, Mil. Forces, i. 333, in which 1836 appears to be a misprint for 1832.

(6) By the Statute Law Revision Act, s. 73, (36 & 37 Viet. c. 91).

(c) See preamble to 18 Geo. Ill, c. 59, s. 4.

(d) 37 Geo. Ill, c. 103.

(?) 38 Geo. Ill, cc. 12, 44; 39 Geo. Ill, c. 62 ;
41 Geo. III. (U.K.; C. 67.

(/) 42 Geo. Ill, c. 91.

(g) 42 Geo. Ill, c. 90.

(A) 2 Geo. I (I), c. 9.

(t 6 Geo. I (I), c. 3.

(k) 19 Geo. II (I), c. 9.

(1) 17 & 18 Geo III. (I), c. 13.

(;)33Geo. Ill (I), c. 22.

(?0 35 Geo. Ill 1), c. 8.
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109. For some years after the Union the force continued to be Ch. IX.

raised and governed under the ante-Union Acts, as amended by ts~j7
several Acts passed by the Parliament of the United Kingdom (a), Union,

which encouraged voluntary enlistment by means of bounties to be
advanced by the Treasury and repaid by the counties. Finally, all

the Acts were consolidated in 1809 by an Act (b) which fixed

the establishment of each regiment, and provided for raising the

men by means of ballot, but gave power to the Lord Lieutenant to

authorise the raising of men by voluntary enlistment by means of

bounties advanced by the Treasury and repaid by the counties, and
also to suspend the raising of any regiment. The Acts since 1852
have been noticed before.

Yeomanry and Volunteers.

110. It has been mentioned before that volunteers were accepted Early
voluut

corps.
in aid of the ballot for the militia, first as individuals, and then as

Vl

separate companies, but these separate companies formed, in fact,

part of the militia (c). Besides the above, volunteer corps were
raised independently of any Act ; some of them were known as

Fencibles, and were chiefly raised in Scotland. Enactments were

passed, however, to prevent the officers vacating their seats in

Parliament by the acceptance of commissions, and to regulate
their rank with officers of the militia (d).

111. In 1794 an Act was passed to provide that any corps of Acts of 1794

volunteers which had been raised by officers commissioned by the and ]

King, or the lieutenant of the county, or by other persons author-

ised by the King, and which in case of invasion or of riot should

assemble and march, should receive the same pay as the regular
forces, and be subject to military discipline ;

such volunteers were
to be exempted from liability to serve in the militia (e). These

corps, it will be observed, were distinct from the militia. This

Act expired at the peace of Amiens ; but in 1802 another Act
was passed authorising the raising of yeomanry and volunteer

corps (/). The eagerness to volunteer and the energy with which

military preparations were taken up throughout the country for

the purpose of resisting the threatened invasion of the French under

Napoleon are well known, and upwards of 400,000 men were en-

rolled (g). The men so enrolled were exempted not only from
the regular militia, but also from the other forces which, as before

mentioned, were organised at this period (/*), and the allegation
was made that by reason of this exemption the volunteers were a

disadvantage as interfering with the efficiency of the other forces.

112. In 1804 an Act was passed in the face of considerable Act of

opposition for consolidating and amending the Acts relating to the

yeomanry and volunteers, and this was the Act under which, as

1

amended by subsequent Acts, the Yeomanry in Great Britain were
raised and served down to 1901 (i).

(a) 41 Geo. Ill (U.K.), c. 6 ; 42 Geo. Ill, c. 109 ; 4.3 Geo. Ill, cc. 2, 33.

(b) 49 Geo. Ill, c. 120.

(c) See 18 Geo. Ill, c. 59 ; 19 Geo. Ill, c. 76 ; 34 Geo. Ill, c. 16.

<</) 18 Geo. Ill, c. o'.>; 3o Geo. Ill, c. S3, s. 10.

() 34 Geo. Ill, c. 31 ; 38 Geo. III. cc. 27, 51.

(/) 42 Geo. Ill, c 66, amended by 43 Geo. Ill, c. 121 ; 44 Geo. Ill, c. 18.

(<?) Stanhope's Life of Pitt, iv. 77, ch. xxxvi ; Clode, Mil. Forces, i. 313, 314.

(A) See above, para. 101. As to the relation of these volunteers to the other forces,
eee Clode, Mil. Forces, i. 312.

(z) 44 Geo. Ill, c. 54, amended by 46 Geo. Ill, cc. 125, 140 ; 56 Geo. Ill, c. 39 ; 57
Oeo. III. cc. 41, 44 ; 7 Geo. IV, c. 58 ; 51 & 52 Viet., c. 31, s. 2. The Act of 1304 was
repealed as to volunteers in Great Britain by the Volunteer Act of 1^63.
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Position of

yeomanry
up to 1901.

Present

position of

yeomanry.

112,\. Before the Act of 1901, mentioned in the next paragraph,
came into operation, the Yeomanry of Great Britain were in fact

volunteer cavalry, and consisted of corps whose services had been

offered to and accepted by the Sovereign, whether under the law-

existing before the Act of 1804 (), or subsequently under the

powers conferred by that Act.

The number of "the Yeomanry was unlimited and enlistment

voluntary. They did not rank as effective unless trained for a

certain number of days in each year. Originally, under the Act of

1804, they were liable in case of invasion, or the appearance of any

enemy in force on the coast of Great Britain to assemble for mili-

tiry service in any part of Great Britain ;
but under the National

Defence Act, 1888 (b\ they were made liable to be called out for

actual military service in any part of Great Britain whenever an

order embodying the Militia was in force, and the existing

machinery for embodying and disembodying the Militia was applied

to the Yeomanry. They were also able, under certain circumstances,

to assemble voluntarily for improvement in military exercise, or

to act for the suppression of riots (c). Under an Act of 1884 (cf),

orders and regulations could be made as to the pay and pensions of

the Yeomanry. Unlike the Volunteers, the Yeomanry were, even

before 1901, subject to military law when being trained or exercised

alone.

The Act of 1804 did not apply to Ireland, but provision was

made for the formation of a Yeomanry Corps in that country by an

Act of 1802 (e). This act differed from the English Act in pro-

viding for a Yeomanry on a different footing to the Yeomanry of

Great Britain, and consisting of troops voluntarily enrolled for the

protection of property and the preservation of peace in their locality,,

and not liable to be called out compulsorily.
The position of the Yeomanry under the old system, as regards

subjection to military law, was as follows : If a corps of Yeomanry
was called out on actual military service, or was being trained or

exercised, whether it had been called out or assembled voluntarily,

and whether it was serving alone or with any portion of the regular
forces or of the Militia when subject to military law, every member
of that corps was subject to military law. Individual members of

a corps of Yeomanry were also subject to military law when they
were attached to or acting with any regular forces, or when they

were serving in aid of the civil power (/).

TheAct of 1804 has not been repealed, and, subject to the provisions

of the Act now to be mentioned, still applies to the Yeomanry.
112B. But now, under ;<n Act of 1901 (#), the previous character

of the Yeomanry as a body of volunteer cavalry has been radically

changed, and the position of members of the Yeomanry has been in.

the main assimilated to that of members of the general Militia.

The Act of 1901 applies only to members of the Yeomanry receiving

commissions or enlisting after the 16th August, 1901
;
and in order

to quiet certain doubts which had arisen, an Act of the following-

year, expressly applied to the Yeomanry sections three and four of

the Militia Act, 1882, relating to maintenance and government (A).

These two Acts apply to Ireland equally with the rest of the United

(a) 44 Geo. Ill, c. 54, s. 3.

(ft) 51 & 52 Viet., c. 31. The Act contained a saving for existing yeorr.en.

(c) 44 Geo. Ill, c. 54, ss. 5, 22, 23 & 46 ; 56 Geo. Ill, c. 39.

(d) 47 & 48 Viet. c. 55, s. 2.

le) 42 Geo. Ill, c. 6f.

( /') Army Act, s. 176 (7) ;
44 Geo. III. c. 54, ss. 22, 23.

((/) 1 Edw. VI f, c. 14 ; see p. 653 below.

(h) 2 Edw. VII, c. 39 ;
see p. 653 below.
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Kingdom, with the result that a force of Yeomanry can be raised Ch. IX.

in Ireland on the same footing as that in Great Britain
;
and two

regiments of Yeomanry have already been raised in Ireland.

The power of the Crown to raise Yeomanry does not appear to

le subject to any restriction as to numbers.
113. After the peace of 1814 the foot volunteers fell almost Revival of

entirely into abeyance ;
but in 1859, in consequence of a panic re-

'

specting the hostile tone of the French army and government and
the defenceless state of the country, they were revived, chiefly as

rifle volunteers, but partly as light horse, artillery, and engineers.
The old Act was soon found unsuitable for the organisation of

.the new force, and was replaced by an Act of 1863, which was
1

again amended in 1869, 1881, 1895, 1897 and 1900 ().

Billeting.

114. Before concluding this summary, some notice must be taken Billeting,

of the practice of billeting, which has at times been of great im-

portance in English history.
115. In early times troops were quartered under an order from Billeting in

the king, or some officer authorised by him, such as the High early times -

Harbinger, directed to the civil magistrate of the district, requiring
him to provide quarters and provisions. This right to quarter was

probably connected with the right of purveyance, and as the need of

quartering only arose in time of war, the exercise of the right could

not be complained of by those who were liable to serve in person or

provide soldiers, arms, and provisions (6).

116. But, like the right of purveyance, the right to quarter Abuse of the

was no doubt abused and led to oppression ;
and when it came to

and^declara-
\>e enforced to provide quarters for soldiers returning from the wars tion of

and without employment, or (as in the reign of Charles I) to punish
J llegaiity

i i i i i- i i ^1 i i
'

L i i thereof bytowns which had displeased the Court by returning unacceptable petition of

candidates to Parliament or otherwise (c), the abuse became intoler- Eight,

able, and billeting was consequently declared to be illegal by the

Petition of Eight (d).
117. The practice nevertheless continued, though not without Billeting

remonstrance, during the reign of Charles II (e), until 1679, when Charles ir.

it was again declared to be illegal by an Act in which Parliament

provided money for disbanding the troops, and, on condition of the

disbandment, granted an indemnity for past illegal quarterings.
This declaration of illegality, as well as that in the Petition of Right,
is still in force (/).

118. James II, however, again violated the law, and issued orders ^^ing

*/or billeting (f/), which gave rise to one of the complaints against him james II.

mentioned in the Bill of Eights (A), after which the practice of bil-

leting, except under statutory authority, was discontinued. The

(a) These Acts are given below in Part III. The 1st Middlesex and 1st Devon-
shire rifle volunteers existed some years before 1859. The Honourable Artillery
Company also never ceased to exist. The Act of 1863 is 26 A 27 Viet. c. 65 ; of

1869, 32 & 33 Viet. c. 81 ; of 1881. 44 & 45 Vi.-t. c. 57 ; of 1895, 58 A 59 Viut. c. 23 ;

I of 1897, 60 i 61 Viet. c. 47 ; of 1900, 63 A 64 Viet. c. 39.

(b) ScoU's Brit. Army, ii. 451, and Commissions in Rymer. The word "
billet

"

is a diminution of "
bill," a note, and is not derived from "

bit," Latin billus, a stick
used by slaves, nor from its derivative "billet," a wedge of gold or a log of wood,
the size of which was fixed by the Acts 27 Edw. Ill, stat. 2, c. 14, and 43 Eliz. c.

14, to be 3 ft. 4 in. by 7f in. (Wedgwood's Etym. Diet). The French word is derived
from the English (Littr6). The word in relation to the quartering of troops i

(used by Shakespeare, Othello, Act ii, Sc. 3.

(c) See Forster's Life of Sir John Eliot, ii. 57, 96, 378, note.

(d) 3 Cna. I, c. 1.

'() Clode, Mil. Forces, i. 80, 81.

(f) 31 Cha. II, c. I.

<JF) Clode, Mil. Forces, i. 57, 61, and Appendix xii.

4ft) 1 Will. & Mar. sess. 2, c. 2.
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Billeting hi

private
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illegal.

Billeting in

Scotland.

prevalence of the practice of billeting in the reigns of Charles IJ
and James II arose from the necessity of providing quarters for
the troops they maintained in time of peace ; and the complaint.*
of the illegality of the practice were intensified by those troops being
maintained without the consent of Parliament.

119. When a standing army was, as before mentioned, authorised

by Parliament after the Revolution, it became necessary to make
legal provision for the accommodation of the army, as the barrack
accommodation was insufficient, and accordingly, in the year 1689,
the second Mutiny Act (a) authorised billeting. That Act, while

affirming the illegality of billeting, as declared by the Petition of

Eight and the Act of Charles II, recited that there was "
occasions

for the marching of many regiments, troops, and companies in

several parts of this kingdom towards the sea-coasts and otherwise,'
7

and empowered the constables and other chief officers and

magistrates of cities, boroughs, towns, and villages, and other

places, and no others, to quarter and billet officers and soldiers in*

"inns, livery stables, alehouses, victualling houses, and all houses

selling brandy, strong waters, cyder, or metheglin, by retaile, to
be dranke in their houses, and noe other, and in noe private houses-

whatsoever."
120. The power thus conferred was subsequently re-enacted iii

every Mutiny Act, until it was embodied in Part III of the Army
Discipline and Regulation Act, 1879, now replaced by Part III
of the Army Act. As the Army Act is only in operation by
virtue of an Act passed annually, billeting continues illegal except
to the extent expressly allowed by the Army Act, and so long only
as that Act is kept in operation (6). The Annual Army Act alse-

specifies the prices to be paid for billeting.
121. The recital above quoted indicated that billeting was to be

only of troops on the march, and the doubt which hence arose as
to the power to billet the guards in Westminster led to the inser-

tion in the Mutiny Act of 1707 of a special enactment, authorising
them to be so billeted. This enactment was annually re-enacted
until 1879 (c). In other parts of the country, however, troops were

frequently billeted after they had arrived at their destination, under
colour of a presumption that they were still on the march, and that
the route authorising them to be billeted was still in force.

122. Since the time when billeting was first authorised by the

Mutiny Act, no alteration in principle, and but little in detail,
has been made in the law as regards England. That law has never
allowed billeting in private houses, though before the Revolution
both Charles II and James II issued orders for such billeting (d).
In Scotland and Ireland, on the other hand, such billeting was.

allowed until quite recently ; indeed, it was only abolished in

Ireland in the year 1879.

123. As regards Scotland, billeting was regulated by a number
of Acts passed before the Union with England, which, while

prohibiting free quartering, contained no definition of the houses-

liable to billets, so that private houses were not exempt. At the
time of the Union, in 1708, the Mutiny Act was extended to-

Scotland, and a provision was inserted (e) allowing officers and soldiers

(a) 1 Will. & Mar. sess. 2, c. 4.

(o) The Acts prohibiting billeting were suspended in express terms by the Mutiny
Acts ; they are now suspended in general terms by s. 102 of the Army Act.

(c) Clode, Mil. Forces, i. 232, 238.

(d) Clode, Mil. Forces, i. 57, 61, 81, and App. xii.

(<) 7 Ami. c. 4, s, 22,
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to be quartered in such and the like places and houses as they might Ch. IX.
have been quartered in by the laws in force at the time of the

Union.
This provision was annually re-enacted until 1857, when the pro-

visions as to billeting in Scotland were assimilated to those in

England (a).

124. As regards Ireland, billeting was regulated by Acts passed Billeting in

before the Union with Great Britain, which allowed billeting in Ireland -

public houses (described in much the same terms as in England),
and " where there shall not be found sufficient room in such houses,
then in such manner as has heretofore been customary." After the

Union the law remained the same, the provisions of the Irish Acts

being at first continued by, and afterwards re-enacted in, the Mutiny
Act until the year 1879, when the words allowing billeting in

private houses were omitted from the Army Discipline and Regu-
lation Act, and billeting was placed on the same footing through-
out the United Kingdom (6).

125. Although billeting was oppressive and generally unpopular Necessity of

as well as detrimental to the soldier (c), yet down to the end of bl
l

I

.'j

ti
rg

the eighteenth century the opponents of a standing army objected to ^cklccom-
the building of barracks on the ground that it facilitated the main- modation

tenaiice of the army to the danger of the constitution and to the
imu

oppression of the people (d), and so long as these objections pre-
vailed, billeting was a necessity. In 1792, however, steps were
taken for providing sufficient accommodation for the troops (e),

and during the nineteenth century barracks were gradually built, so

that billeting is now hardly ever resorted to for the regular forces,

except when actually moving, and the introduction of railways
has greatly diminished its necessity even on those occasions.

126. A check has always existed on the arbitrary exercise of Checks OB.

the power of billeting, the power having been entrusted to civil abuse
.

of

authorities, namely, the constable in the first instance, or in his
P

default the justices; and these authorities have been held liable to

pay damages to persons on whom they billet soldiers improperly (/).
127. Moreover, it has always been assumed that troops can only Routes,

be moved by authority of a route signed on behalf of the Crown (g).

I

A route is an order of the Crown directing some military authority ing.
to move troops as considered necessary and requiring the civil

authorities to assist in providing quarters and impressing carriages.
These ixnites have always been signed by some civil officer, and it has
been the practice, which has now received statutory authority (A)^

(a) 20 Viet. o. 13.

(6) Mr. W. L. Selfe, of Lincoln's Inn (now Judge Selfe), furnished details of the
several changes in the billeting law, the most important of which, as regards England,
will be found in the Mutiny Acts for 1701, 1702, 1707, 1712, 1715,1757, 17t>3, 1809

1826, 1829, 1858. See also Pnrker v. F.int, 12 Mod. Rep., 255 (S. C. sub nomine Park-
hurst v. foster), 1 Lord Raymond, 479.

As regards Scotland, billeting was regulated by Acts passed in 1645, 1646, 1647^
1649, 1*78, 1689 (Claim of Right\ 1693, c. 2, 1698,'c. 9, 171*. 1844, and 1857. m
As regards Ireland, billeting was regulated by Acts passed in 1707, 1717, 1779,

1782, 1801, 1M3, and 1829.

(c) See many details as to the difficulties which arose as to billeting in Clode, Mil.
Forces, i. chap. xi.

(d) Clode, Mil. Forces, i. 221, 242.

(e) Under a barrack establishment set up by the military authorities ; the duties
were, however, in a few years transferred to the Board of Ordnance. Clode, Mil.
Forces, i. chap. xii.

(/) This was decided in 1697, in the case of Parker v. Flint : note (b) supra.
(g) Clode, Mil. Forces, i. 219. It does not quite appear whether the inability'to

move troops without a route was in consequence of the necessity of obtaining by
means of the route carriages and billets, or of the route being a necessary authority
for military reasons.

(h) Army Act, 3. 103.

(M.L.) M 2
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Ch. IX. for constables and justices to billet only on the production of such
routes. Formerly the routes were signed from time to time, as

they were wanted, by the Secretary at War, but in 1857 (soon after
the creation of the office of Secretary of State for War) they were

signed by the Secretary of State in blank, and issued to the

military authorities to be used as required (a). The present practice
is to have printed copies of the various routes (general, district,

regimental, or deserter) signed in blank in lithograph by the Secre-

tary of State in the name of the King. The details of the movement
of troops are filled in by the military authority issuing the route,
which is signed by an officer authorised to do so, if a general
route, on behalf of the Quartermaster-General, and if a district

route, on behalf of the general officer commanding.
Billeting

128 - Ever since 1757 the Militia Acts have authorised the
the militia, militia when out for training, and when embodied, to be billeted,

and this has been done without a route under an order from the
lieutenant of the county, and since 1871 from the commanding
officer (6).

Impressment of Carriages.

Prerogative 129. Until the Restoration, carriages and horses could be obtained

wgyancePUr
~
^or *ne mOTement f the troops under the Sovereign's prerogative
of purveyance. This prerogative was abolished ic 1660 (c) in con-

sequence of the great oppression caused by it, but in 1662 a power
was given temporarily to impress carriages and horses for the use of

the navy and the ordnance (d).

impress- 130. The army in general was omitted, perhaps on purpose,

"ne
n
Mutin

er from tnis Act
.' -

but in 1692 a section was added to the Mutiny
Act.

my Act (') authorising justices when required by an order from the

Crown to direct the constables to provide carriages for the use of

the army when on the march within the kingdom, and specifying
the maximum distance to be travelled, and the price to be paid.
This section was intended to provide for the impressment of

carriages to convey arms and baggage only (/), and contained re-

strictions similar to those now in force prohibiting soldiers (other
?than sick or wounded) from riding in the carriages, and forbidding
the impressment of saddle horses. In 1799 a section was added (g)

enabling the Crown in case of emergency to require the justices
to provide carriages, saddle horses, and vessels for the conveyance
-of persons as well as baggage. The two sections were annually re-

peated in the Mutiny Act, with no alteration in principle, and very
little in detail, down to the year 1879, when they were embodied
in Part III of the Army Discipline and Regulation Act, which
has been replaced by the Army Act.

.(a) Clode, Mil. Forces, i. 219.

(6) Clode, Mil. Forces, i. 42, and tire various Militia Acts. The enactment now in

(force is s. 181 of the Army Act, which applies to yeomanry and volunteers as well |

as to militia.

<c) By 12 Cha. II, c. 24, s. 11.

<o) 14 Cha. II, c. 20, which recited the repeal of the right of purveyance bj 12 Cba.

'II, c. J4. The Act expired but was revived for seven years by 1 Ja. II, c. 11, was

Again continued by 4 Will. & Mar. c. 24, and again by 11 Will. Ill, c. 13, but not sub-

sequently, and was repealed by the Statute Law Revision Act, 1^3. The requisition
wa to be made by warrant from the Lord High Admiral or two Commissioners of

the 'Navy or from the Master or Lieutenant of the Ordnance, directed to two jus-

tice* of the peace. The maximum distance to be travelled and the rate of

remuneration were fixed by the Act.

(e) 4 Will. A Mar. c. 13, s.>27.

{ f) See 7 Ann. c. 4, s. 35.

&) 39 Geo. Ill, c. 20, s. 46.
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131. Impressment of carriages in Scotland was long regulated Ch. IX.

by Acts passed before the Union with England, which, after that
ii i r !i -- ,- Scotland

event, were annually kept in torce by a provision in the Mutiny an rt ire-

Act till 1857, when the provisions applying to England were ex- land-

tended to Scotland (a). In Ireland also impressment of carriages
was regulated until 1813 by Acts passed before the Union, and kept
in force after that event by a provision in the Mutiny Act. In
that year (b) the provisions of the Irish Acts were transferred into
the Mutiny Act, and consolidated as far as possible with the pro-
visions applicable to England, but many differences in detail

remained, some of which are still to be found in the third schedule
to the Army Act (c).

132. The power of impressment, like that of billeting, is exercised Or^
rs

...

only by the civil authority, that is to say, the justices and con- fmpre
stables. In the case of impressment for ordinary purposes these ment.

authorities could at first act only under an order from the Crown,
which necessarily was countersigned by the Secretary at War or
some Minister

;
but after 1708 (c/) orders were allowed* to be signed

by the General of the Forces, while they might also be signeol
by the Master-General or Lieutenaut-General of the Ordnance from-
1720 (e) to 1855, when the Board of Ordnance was abolished ; and
since 1807 (/") they have been allowed to be signed by any person
duly authorised in that behalf. In practice, however, the power
of impressment has been exercised only in pursuance of a route

signed as in the case of a route authorising billeting; and this

practice has now received statutory sanction in the Army Act
(s. 112). Impressment in case of emergency was authorised by the

Mutiny Act only on an order signified by the Secretary at War, or
after the transfer of his duties, by the Secretary of State for Warr .

or in Ireland by the Chief Secretary or Under Secretary, or the first

clerk in the Military Department, and the law in this respect remains
unchanged (g), with the exception that such orders can no longer
be signified in Ireland by any other official than the Chief or
Under Secretary. The Act imposes penalties for disobedience^
to a requisition, but does not authorise the seizure of the carriages,
&c., unless an order for the embodiment of the militia is in force

; in
which case, the requisition may extend to purchase as well as hire,
and a person refusing or neglecting to furnish carriages, &c., as

ordered, is liable to have them seized (s. 115 (7) (8)). If, in any
other case, they were seized, the owner would have a remedy by
action for damages.

(a) 20 Viet. c. 13.

(b) 53 Geo. III. e. 17.

(c) Mr. W. L. Selfe furnished the following references to the principal
changes in the law as to impressment of carriages :

1. As regards England. 7 Ann. c. 4, s. 37; 39 Geo. Ill, c. 20, s. 46 ; 39 & 40 Geo.
Ill, c. 27, s. 4.=>; St> Geo. Ill, c. 10, s. 73 ; 10 Geo. IV, c. 6.

2. As regards Scotland. Impressment was regulated before the Union by an Act of
of the Parliament of Scotland, 1(593, e. 11. For subsequent changes see 58 Geo. Ill,
e. 11, s. 87 ; 10 Geo. IV, c. 6 ; 20 Viet. c. 13.

3. As regards Ireland, see Acts of Parliament of Ireland, 6 Ann c. 14 ; 3 Geo. II,
c. 10 ; 15 Geo. II, c. 6 ; 7 Geo. Ill, c. 14; 19 & 20 Geo. Ill, c. 16; 21 & 22 Geo.
Ill, c. 43 ; and 41 Geo. Ill (U.K.), c. 11, s. 55 ; 53 Geo. Ill, c. 17 ; 7 Geo. IV. c.

10, s. 83.

(d) 7 Ann. c. 4.

(e) 6 Geo. I, c. 3.

C/) 47 Geo. Ill, sess. 1, c. 32.

(g) Army Act, s. 115.
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Cfc^IX.
out for training, is subject to military law, and therefore with
regard to impressment of carriages is in the same position as the

regular army (a).

fromT)ii
nS 134- Tlie sult)ject f exemption from tolls is nearly connected with

that of impressment of carriages. The exemption of carriages
and vessels employed under requisitions of emergency was intro-
duced in 1799 (6), when impressment under such requisitions was
first allowed. The general exemptions now conferred by s. 143 of
the Army Act were introduced into the Mutiny Act in 1803 (c),
,-and 1807 (d). The clause as to payment of ferries in Scotland
.dates from 1721 (e). Exemptions from turnpike tolls in England
.are also conferred by the General Turnpike Act of 1822 (/), and
-by various local Acts. The provisions were extended to the Army
Heserve in 1867 (g).

Conveyance of Troops by Railway.

Conveyance 135. Shortly after the introduction of railways, provision was
made with respect to the conveyance of troops by railroad. The
first provision was made in 1842 (h) and required the directors of a

railway company to permit, on the production of a route signed by
the proper authorities, the conveyance of officers and soldiers of the

army, marines, and militia, with their baggage, stores, arms, and

ammunition, at the usual hours of starting, at such prices, or on
such conditions as might be contracted for between the Secretary
at War and the railway company. This enactment was strengthened
in 1844 (i), when the companies were required to provide convey-
-ance at fares not exceeding those mentioned in the Act, and a

maximum of fares was also prescribed for the conveyance of public

'baggage, stores, ammunition (with an exception for gunpowder and

explosives), and necessaries. These provisions were extended to the

Army Reserve in 1867 (g), and were re-enacted in 1883 (X
1

) as regards
the regular, reserve, and auxiliary forces as well as for naval

forces. The Act of 1883 reduces the maximum fares and requires
the provision of such description of carriages as are specified
in the route, but provides that if the company loses the

benefit conferred by the other provisions of the Act with respect
to the exemption from passenger duty, they are to convey the

forces and baggage on the same terms as if the Act had not

passed.
Tower to 136. Tn 1871 it was enacted that when Her Majesty by Order in

sf
k
n ofra1l-

Council declared that an emergency had arisen in which it was

ways in expedient for the public service that the Government should have
ease of control over the railroads in the United Kingdom, or any of them,

.ergency. ^e Secretary of State might empower any person to take possession
of any railroad, and of the plant belonging thereto, and use the

(a) 30 Geo. II, c. 25 ; 26 Geo. Ill, c. 107. The enactment now in force is s. 181 of I

the Army Act, which applies to yeomanry and volunteers, as well as to militia.

(6) 39 Geo. Ill, c. 20, s. 46.

(c) 43 Geo. Ill, c. 20, s. 55.

(d) 47 Geo. Ill, seas. 1, c. 32, s. 60.

<e) 1 Gee. I, c. 6.

(/) 3 Geo. IV, c. 126, s. 32.

(y) 30 & 31 Viet. c. 110, s. 16 ; re-enacted by 45 & 46 Viet. c. 4S. s. 23.

(fi) 5 & K Viet. c. 55, s. 20.

(t) 7 & 8 Viet. c. 85, s. 12.

<A-) 46 & 47 Viet. c. 34, s. 6 (see p. 615 infra.).
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same for Her Majesty's service in such manner as the Secretary of Ch. IX".

State might direct. Full compensation must be paid to the persons
whose railroad is taken possession of (a). The Secretary of State

is, by the National Defence Act, 1888, authorised to claim

precedence for traffic for military purposes over all railways whilst
an order for the embodiment of the militia is in force (b). This
Act, as well as the Act of 1871, extends also to tramways.

(a) 34 & 35 Viet. c. 86, s. 16.

(b) 51 & 52 Viet. c. 31, s. 4. See below, Part III.
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ENLISTMENT.

1. A summary of the history of enlistment down to the year 187O
has been given in Chapter IX : it is proposed in this chapter to-

sketch the system in operation under existing Acts, and under the-

Recruiting Regulations, which give general instructions as to the
appointment and duties of recruiting agents, the qualification of
recruits, the mode of recruiting, and other matters.

2. The provisions of the Army Enlistment Act, 1870, are re-
enacted with slight modifications in the Army Act, so that the;
latter only need be noticed. A recruit is not to engage for more-
than 12 years, and may engage to serve the whole time with the
colours, or part of the time with the colours and part in the Army
Reserve (a). Enlistment for a term less than 12 years would, how-
ever, be legal, and any part of such term might be for service iia

the reserve (6).

3. A Secretary of State, however, may allow a soldier, if he-

wishes, to go into the reserve at once, or to extend his army service

(i.e., service with the colours) for any time up to the whole term
of his original enlistment, or to extend the term of his original
enlistment up to 12 years or any shorter period (b). f

4. The old term of 21 years is still retained
; as, subject to any

regulations made by the Secretary of State, a soldier whilst serving
with the colours may, after the expiration of 9 years from the date
of his original enlistment, with the approval of the competent
military authority (c), re-engage to serve for such a further period
of army service as will make up a total of 21 years' continuous
service (d).

5. Subject also to such regulations, a soldier who so re-engages-
may, at the end of the 21 years, with the approval of the competent
military authority, continue to serve, with a right to his discharge
3 months after he claims it (e).

6. Efficient soldiers, of good character, if fit for service at home
and abroad are allowed under certain conditions to extend their
service so as to complete with the colours, either 7 (or, in the case
of men of the Royal Garrison Artillery 8 and of other Artillery 6)
\ears or 12 years with the colours

; the extension must be approved
by the commanding officer (/).
The present regulations, however, restrict the re-engagement and

continuance of service, as private soldiers cannot re-engage before
|

completion of 1 1 years' service, and then only if thoroughly efficient
8

to the satisfaction of the officer commanding ; and are only allowed

(a) Under the Reserve Forces Act, 1882.

(6) Army Act, ss. 76-78.

(c) For definition of the competent military authority, see Army Act, ss. 101 (1)
190 (32), and Rule 128 ; see also K.R., para. 264.

(d) Army Act, s. 84. As to the conditions under which approval is authorised
to be given, see K.R., paras. 264 to 269.

() Army Act, s. 85. 1

(/)K.R., para. L-62.
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in special cases, with the approval of the officer commanding, to Ch. X.
continue their service beyond 21 years (a).

7. Under the same regulations, non-commissioned officers, if tit for Regulations

service at home and abroad, are allowed, under certain conditions, commit"
and with the approval of the commanding officer, to extend their oned

army service, so as to complete either 6, 7, 8, or 12 years with the
offi

colours. Warrant officers and staff- sergeants and sergeants, after

completing 9 years' service, and schoolmasters, after completing
11 years' service, have the right to re-engage, subject only to the
veto of the General Officer Commandiug-in-Chief. Other non-
commissioned officers are in the same position as regards re-engage-
ment as private soldiers.

Non-commissioned officers may, with the approval of the com-

manding officer (who before approving must, with a few exceptions,
obtain the consent of some superior authority), continue their service
after 21 years, but have not the right to do so (b).

8. A soldier is liable to be detained in service for 12 months power ;n
beyond the time at which he would otherwise be transferred to the certain cir-

reserve, or discharged, if a state of war exists, or if he is beyond the cumstances

seas, or if the reserves are called out. A soldier who would otherwise soldier after
be discharged may also agree with the competent military authority, expiration

while a state of war exists, to continue as a soldier during the war,
of hlsternu

or until the end of 3 months after he claims his discharge (c).
The power of the Crown to discharge a soldier is noticed belo w.

In case of imminent national danger or great emergency, when the
reserves can be called out for permanent service by the King's
proclamation, a like proclamation can require men who would
otherwise be transferred to the reserve to continue in army service :

these men are then in the same position as if they had been trans-
ferred to the reserve and called out on permanent service (of).

9. The Acts of 1847 and 1867 and 1870 adopted, in reckoning Forfeiture

the years of a soldier's service, the principle of omitting those of
l
ervice

periods during which he had not given the service which he had ^rmer
agreed upon enlistment to give, e.g., by having been in prison, or Acts.

by reason of desertion, or absence without leave. After 1870, the
effect of applying thin principle to men liable under their enlistment
to enter the reserve, was to protract the time before a soldier's

entry into the reserve, but not the term of his liability to service
in the reserve. It kept with the colours inferior men whose places
might otherwise have been filled by good recruits.

10. The Army Act, therefore, abandons this principle, and does Provisions

not, because a man is a bad soldier and constantly under sentence, A
f

ctafu>
require him to serve longer, but allows him to be discharged or forfeiture erf

sent into the reserve at the usual time. On the other hand, it pro-
service,

vides that a soldier guilty of desertion or fraudulent enlistment
shall forfeit, not only the time of his absence, but all his service

prior to his conviction, and be liable to serve as if he had been
attested at the date of his conviction, or of the order dispensing
with his trial in the case of confession

;
the term of any imprison-

j
ment or detention to which he is sentenced will reckon as part of
his service after that date. The Secretary of State, however, has
power to restore all or any part of the service forfeited (e).

(a) K.R., paras. 262, 264, and 270-272.
(6) See Army Act, s. 86 ; K.R., paras. 262, 264, 270, 272, to which reference

must be made for details,

(c) Army Act, ss. 87, 88, also s. 77.

(</) Army Act, s. 88. See Reserve Forces Act, 1882 ss. 12, 14.
I (e) Army Act, ss. 73, 79. See further as to restoration of Service, K.R., para. 273.
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11. This forfeiture, coupled with the provision as to the liability
of a soldier convicted of the above offences to general service, will

enable a man who has committed them to be sent to serve abroad,
or in some other sphere where, by reason of greater activity or

otherwise, he will be removed from tjie class of temptation under
which he may have committed the offence. For, however serious

the above offences are in a military sense, they are often committed,
not from any want of moral character or any reluctance to serve, but
from some discontent, or from association with bad companions, or
from some sudden or special temptation inducing the man to absent
himself.

12. A man may, since 1870, under the Recruiting Regulations, be I

engaged for service in any particular corps, but otherwise he is

enlisted for general service or general service (infantry), or general
service (cavalry), and, if enlisted for general service, or general
service (infantry), or general service (cavalry), he is, under the

present law, to be appointed, as soon as practicable, to some corps,
or some corps of those arms of the service, but may be trans-

ferred, within three months of his attestation, to any other corps of

the same arm or branch of the service (a).
13. The power to transfer used formerly to be exercised in such a

manner as to make it oppressive and much dreaded by the soldier.

The Mutiny Act in 1765 expressly authorised courts-martial to

sentence deserters to be transferred for service in foreign parts ;

but subsequently transfer, except by consent or as a punishment,
was abandoned.

14. At present, when once a soldier is appointed to a corps for

which he enlisted (or, if he enlisted for general service, has served
for three months in a corps to which he has been appointed), he may
make it his home so long as he serves with the colours, provided he
conducts himself fairly well, and is qualified to serve in the place in

which his corps is ordered to serve. He may be transferred, however,
to another corps with his own consent, or compulsorily. The com-

pulsory transfer may be either (1) for the purpose of retaining
him in a place when his corps removes

;
or (2) as a punishment,

15. It may happen that a man who is appointed to the cavalry
may, with advantage, be transferred to the infantry, if he is unable
to learn to ride

;
while a man may be transferred to another corps

for the purpose of serving with a brother. These cases would be
with his consent.

16. When a soldier has been invalided from abroad, or his

battalion is ordered abroad, and he is unfit to serve abroad, or will,
within two years, go into the reserve, or be discharged, be can, if he
does not go into the reserve at once, be transferred compulsorily to

a corps of the same branch of the service in the United Kingdom
or to the reserve. Similarly, when a regiment or battalion abroad
is ordered home or to another station, a soldier who has (in addition
to his reserve service) two years' army service to run under his

original enlistment, may, for the purpose of serving abroad the
residue of his army service, be transferred compulsorily to another

corps of the same branch.
17. A soldier who has been guilty of desertion or fraudulent

enlistment, or has been sentenced by a court-martial to not less than
three months' detention, may have his punishment wholly or I

partly commuted into a liability to general service, and he may then
be transferred from time to time to any corps. This power may
well be exercised in cases where a soldier gets into trouble in the

(a) Army Act, s. 83 (1).
I
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United Kingdom and there is a prospect of his being converted Ch. X.

into a good soldier by being sent abroad (a). A soldier committed
as a deserter by a civil magistrate in any part of His Majesty's
dominions may be transferred compulsorily to a corps near the place
where he is committed, or to any other corps if the competent
military authority direct, but this power need not often be exer-

cised (6).

18. The enlistment of the soldier is a species of contract between Conditions

the Sovereign and the soldier, and under the ordinary principles melitnot
of law cannot be altered without the consent of both parties. The varied

result is that the conditions laid down in the Act under which a ^jg^of
man was enlisted, cannot be varied without his consent. A soldier, soldier,

however, who has enlisted under one Act, and re-engaged undergo* 31

another, has thereby consented to place himself under the Act under 33434'
which he re-engaged. So also has a soldier who has given notice Viet., c, 67.

to continue his service, though until the passing of the Army Act
lie had been assumed to remain under the Act to which he was

subject at the time when he gave the notice (c).

19. The above principle was recognised in 1879, as the Army Application

Discipline and Eegulation (Commencement) Act of that year pro- Act to^
vided that the Army Discipline and Regulation Act, 1879, shouJd soldiers en-

jiot affect the position of a soldier, without his consent, as regards
the term of his service, or his liability to forfeit his service or to be
transferred to another corps.

20. The liability to genei'al service on conviction for desertion Further

or fraudulent enlistment was extended to old soldiers, because it icms OT

is a mitigation of punishment for an offence
;
but the power to transfer application

soldiers given by sub-sections (4) and (5) of section 83 did not apply A
f

cf
rmy

to any soldier who enlisted between the 19th of June, 1867, and the
9th of August, 1870, if he had not re-engaged. A soldier who
re-engaged after the commencement of the Army Discipline and

Regulation Act, 1879, became, on the principles before mentioned,
subject to the whole of Part II of the Army Act; and a soldier who
extended his army service, or who gave notice to continue his

service after the commencement of the Army Act, is also deemed
to have consented to the application to him of the whole of Part II
of that Act.

21. Since 1694 (d) a soldier has been required to be attested Attestation

before some civil authority as a mode of protecting him against being authority

entrapped, without understanding the nature of it, into a contract, required

which, even though not a contract for life, is one of a very serious
since 1694-

nature. Attestation was also adopted as a protection from impress-
ment (e). The practice which exists in many parts of the country
of concluding a bargain by giving some earnest of it, was adopted
in the case of enlistment by the giving of the shilling, and
formerly the acceptance of the shilling rendered the man for some
purposes a soldier (/").

(i) See above, para. 11.

(6) As to transfer generally, see Army Act, s. 83, K.R., paras. 323-334 ; and
as to competent military authority, Army Act, s. 101 (1). and Hule liS.

(c) The effect of these provisions is to bring all soldiers now serving under the
Act of 1881, as any soldier enlisted under a previous Act and now serving must
have either re-engaged or continued his service under the Act of 1S81.

(d) 5 & 6 Will. & Mar., c. 15, s. 2, quoted in Clode, Mil. Forces, ii. p. 7.

(e) The Secretary at War used to discharge soldiers improperly enlisted. See
Ciode, Mil. Forces, ii. p. 8. The King's Bench discharged soldiers improperly im-
pressed, Ii v. A'essel, Burrow's Rep. ti37. See Clode, Mil. Forces, ii. p. 587.

(f) The acceptance of the shilling was treated as an agreement by the man to
enlist, and either to complete his enlistment by attestation before a justice, or,
in default, to pay smart money, which latterly amounted to 20s. Enactments
were made forgiving him notice of what he was about to agree to, and for the lapsa
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22. Under the Army Act, the acceptance of the shilling has no
such effect. A man offering to enlist receives a notice informinghim of the general conditions of service in the army, and of the
requirements of attestation, and directing his appearance before a.

justice (a). If he fails to appear he has merely broken his bargain ;.

he cannot be arrested as a criminal
; and on appearing before the

justice he may object to enlist, and if so cannot be required to pay
any smart money. If he appears before the justice and takes the
oath, he becomes an attested soldier, but he will still be able to
procure his discharge within three months by paying a sum which
is not to exceed, and is at present fixed at, ten pounds. The attesta-
tion consists in appearing before the justice, answering certain
questions, which are recorded, and making and signing a declara-
tion as to the truth of those answers, and taking the oath of
allegiance (&). Thereupon he becomes for all purposes a soldier,
and any invalidity in the attestation can only be taken advantage
of within three months afterwards. Any immaterial error in the
attestation paper can be amended at any subsequent time by a
justice (c). The disqualification of an officer while subject to
military law (except a militia officer when not embodied) to act as
a justice for the purpose of attesting recruits for the regular forces,
was removed in 1883

; and officers are now empowered so to act, if

authorised by the regulations of a Secretary of State. The personswho in India, the colonies, and foreign countries have authority to
attest recruits, are enumerated in s. 94 of the Army Act.

23. The attestation paper is signed in duplicate, so that the
original may be kept at home and the duplicate follow the man
wherever serving (d). This practice renders less important the pro-
visions of the Army Act (s. 163) for proof of enlistment by a
certified copy of the attestation paper, which prevent a prosecution
for desertion abroad failing by reason of the attestation paper being
at home.

_

The same section makes an attestation paper evidence of
the soldier having given the answers set out in it, a provision
useful in case of a prosecution for making a false answer ; in which
case an attestation paper alone, and not a copy, is evidence.

24. Notwithstanding the provisions for protecting persons from
being entrapped into being soldiers, it has always been the law that
a man in pay as a soldier is subject to military law, though not
attested. This law is still maintained, because if a man chooses to
serve and take pay as a soldier, he must be considered to have
accepted the conditions under which he is paid and treated as a
soldier, and therefore to be subject to military law. Even an alien
who enlists by making a false answer would apparently come under
the same rule. The Act, however, provides that a man in such a
position may claim his discharge at any time, and the commanding
officer is to forward the claim to the competent military authority
for submission to the Secretary of State ; but the man, until dis-

charged, has no right to absent himself, and is liable in all respects
to be treated as a soldier. This provision as to discharge will not

of a certain time between his receipt of the shilling and notice, and his final attesta-
tion before the justice. On the other hand, if he absconded between his acceptance
of the shilling and his appearance before the justice, he was liable to be apprehended
as a vagabond, and punished accordingly, and also to be compulsorily attested as
a soldier.

(a) For persons included in the term "justice" for the purpose of enlistment,
see Army Act, a. 94.

(6) As to the form of oath and the validitylof enlistment without it, see Clode,
Mil. Forces, ii. 21.

(c) Army Act, ss. 80, 81, 100.

(of) K.R., paras. 1900-1906.
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apply to a soldier who has gone through the form of attestation,
Ch. X.

but whose attestation is illegal, because after three months no

advantage can be taken of any invalidity in the attestation (a).

25. If an apprentice in the United Kingdom, who was bound Enlistment

when under sixteen by a regular iudentura for at least four years,
'

enlists while still under twenty-one, he can be claimed by his master,

through a proceeding before justices, but not otherwise. An
apprentice who is so claimed is not liable afterwards to serve under
'his enlistment. The claim must be made within one month after

the apprentice left his master's service. The apprentice is liable to,

qand on demand of his commanding officer must, be tried by the

justice before whom the proceeding is taken for the offence of

making a false statement on his attestation. With the above

exception, and a similar one for indentured labourers in the colonies,
a master cannot claim his servant who has enlisted (6).

26. An enlistment is a valid contract, although entered into by a Of minors,

person under twenty-one, who by the ordinary rules of law, except
I where modified by statute, cannot, as a general rule, contract any
engagement (c).

27. Though the Act of Settlement (d) which prohibits aliens Of aliens,

folding any office, civil or military, does not in terms apply to settlement;

soldiers, and though there was no statutory prohibition of the enlist-

ment of foreigners, it seems to have been considered that the

Crown had no authority either to enlist aliens for service in the

United Kingdom, and consequently to punish them for desertion, or

to billet them when in this country (e).

28. Statutory power was therefore taken in 1757, and again in Limited

1782, to quarter foreign troops in this kingdom (/), and in 1794 and enlist

*

in subsequent years statutory power was taken by the Crown to aliens,

enlist aliens, even though they were to serve abroad (#). This was

subject to the conditions that they were not to be brought into the

United Kingdom, except with a view to operations abroad
;
that

if so brought they were not to go more than five miles from the sea

coast, and that there were never to be more than 5,000 men in the

kingdom. A similar provision was made in 1800 (k), and during the

Crimean War in 1854 (i), but in the latter case the only restrictions

were that the number of men brought into the United Kingdom
was not to exceed 10,000, and that they were not to be billeted. The

illegality of the enlistment of aliens has also been recognised iu

other Acts (), till at last, in 1837, it was enacted that, with the

permission of the Crown (given in each case), an alien might be

enlisted, but the number of alieus in any corps was not to exceed the

proportion of one to every fifty natural-born subjects, and this pro-

Ca) Army Act, a. 100.

(6) Army Act, ss. 96, 97.

(c) See cases cited in Clode, Mil. Forces, ii. p. 34, jR. v. Rot/ierfield Greyf, IB. & C.,

pp. 349, 350. See also R. v. ttardwick, 5 B. & Aid. 176.

((f) 12 & 13 Will. Ill, c. 2, s. 3. An officer does, but a private does not, hold an
-office,

(e) Olode, Mil. Forces, i. pp. 89, 90, 487 ; ii. pp. 35, 431-435. Foreign troops seem
to have been received in or brought into the kingdom iu the time of Anne and
Jeo. I. Report on recruiting. 1867, Parl. P., 215.

( f) See 30 Geo. II, c. 2
; 22 Geo. Ill, c. 26.

<0) See 34 Geo. Ill, c. 43. The Act 29 Geo. II, c. 5, recited the enlistment of

foreigners in America, and gave power to commission them, but not to enlist. This
was given by the amending Act, 38 Geo. Ill, c. 13.

(A) 39 & 40 Geo. Ill, c. 100.

(i) is & 19 Viet, c. 2.

(k) See 44 Geo. Ill, c. 75 ; and 46 Geo. Ill, c. 23, continued by 55 Geo. Ill, c. 85.
See also the provisions on the amalgamation of the Indian Army, 24 & 25
Viet. c. T, =. 2.
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Ch. X.

33 & 34

Viet., c. 14.

Discharge.

Power of
Crown to

discharge
soldiers.

Certificate
of dis-

charge.

Conveyance
home of
soldiers on
discharge.

Disposal of

lunatic
soldiers.

vision has been re-enacted in the Army Act (a). An alien so
enlisted is by the Army Act made incapable of becoming an officer,

A relaxation in favour of negroes and persons of colour was origin-

ally made in consequence of negroes captured in slavers being
taken into the service of the Crown, and has been continued to

legalise the recruiting of natives on the West Coast of Africa for

service in the West Tndia regiments and of Lascars in the East ; and
the relaxation has recently been extended to inhabitants of British

protectorates in order to enable troops raised in the East and West
African protectorates to serve outside their boundaries (6). It must
also be recollected that under the Naturalization Act, 1870, a
naturalized alien has the same privileges as a British subject, and
therefore is capable of being enlisted to serve His Majesty.

29. The terms of the enlistment of a soldier, since he has been
enlisted directly by the Crown, have always been to serve the

Sovereign so long as his services are required, within the period
for which he agrees to serve

; consequently the Sovereign has

always had power to discharge soldiers. But a soldier cannot be
discharged except by order of the Sovereign or under some
statutory power, such as the sentence of a court-martial, to which
is added in the Army Act, an "order of the competent military
authority" (c).

30. A soldier on his discharge is entitled to receive a certificate

of discharge, so as to show that he is properly discharged and is

not a deserter. In addition to the certificate of discharge, he
also receives a certificate of character, showing his conduct, charac-

ter, and cause of discharge. Until he is duly discharged he
remains subject to military law. Discharge has been at different

times regarded as a reward or as a punishment (d). When the
service was for life, discharge was in many cases the highest object
of a soldier's desires, and even now in a time of scarcity of labour
and consequent high wages it may be a material advantage to him.
There is no reference in the present law to discharge as a reward.
On the other hand, discharge with ignominy, or discharge toward*
the end of a man's service shortly before he becomes entitled to
receive pension, cannot but have the effect of a punishment.

31. A soldier enlisted in the United Kingdom is entitled if,

on the completion of his service, he is abroad, to be sent to tin-

United Kingdom, free of expense, for his discharge ; and a soldier
enlisted in the United Kingdom, and discharged there, is entitled to>

be sent free of expense from the place where he is discharged to the

place where he was attested, or to his residence, if his conveyance
there costs no more (e). In no other case has a soldier any
statutory right to be sent free of expense to any place on dis-

charge, though, in some cases, he may be allowed a free convey-
ance as a matter of favour (/).

32. If a soldier is a lunatic, a Secretary of State or an officer

deputed by him for the purpose may send him on his discharge,
and also his wife and child, to the workhouse of the parish or union
to which he is chargeable, and if he is a dangerous lunatic may send

(a) 7 Will. IV & 1 Viet. c. 29 ; Army Act, 8. 95 (1).

(t) Army Act, s. 95.

(c) Army Act, s. 92. For definition of the competent military authority, see
Army Act, sg. 101 (1), 190 (32), also Rule 128. For regulations as to discharge, see
K.E., paras. 376-412.

(ff) See Clode, Mil. Forces ii. pp. 43-47.

(e) Army Act, s. 90. The old provisions enabling discharged soldiers and the
wives and children of soldiers ordered abroad to obtain from a justice of the peace
or mayor a t ertiricate entitling them to beg their way home have been repealed.

( f) See Allowance Itegulations, para. 339 (a), for the present practice. |
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him to the lunatic asylum for lunatics chargeable to that parish or Ch. X
union (a).

33. The only power, except with the soldier's consent, of sending Transfer

him into the reserve before the stipulated time is on occasion of re3erve -

his being unfit to serve abroad, or of his regiment being ordered
abroad shortly before the expiration of the time of his service with
the colours (6). A soldier who is transferred to the Army Reserve
is entitled, on transfer, to free conveyance to his place of attesta-

tion or selected place of residence (if not involving greater cost) in

the United Kingdom, but has no claim to free conveyance to any
place on final discharge from the army after completing his service

in the reserve (c).

34. Offences in relation to enlistment, when committed by Offences

persons who are at the time or thereafter become subject to

military law, are punishable by military law under ss. 13, 32-34
of the Army Act. A man renders himself liable to punishment
not exceeding imprisonment who, after being* discharged with

ignominy, or as incorrigible and worthless, or for misconduct,
or on account of conviction for felony or a sentence of penal
servitude, or dismissed with disgrace from the Navy, enlists

without disclosing the circumstances of his discharge or dismissal.
A recruiter who enlists any man whom he has reason to believe

to have been so discharged or dismissed, also renders himself liable

to imprisonment.
The making of a false answer to any question on attestation

renders the offender liable to impris >nment on the sentence either
of a civil court of summary jurisdiction for the place where the
offence was committed, or where the offender may happen to be,
or of a court-martial (d) ;

and any person who uses, or gives for

use, for the purposes of enlistment a false statement as to character
or previous employment is liable on summary conviction to a fine

not exceeding twenty pounds (e).

No one may enlist soldiers unless duly authorised, and any
person who does so is liable to a fine not exceeding twenty
pounds (/).
A man who, while belonging to one corps, enlists in the same

or any other corps, is guilty of fraudulent enlistment, and can be

punished for it
;
but as he has made two engagements he can be

held to either engagement, and is thus liable to serve, as the

military authorities direct, in accordance with the terms of his

original attestation, or those of his new attestation, and (unless he
has enlisted in the corps to which he already belongs) in either
of the corps to which he has been appointed to serve (g).

| (a) Army Act, s. 91. See also K.E. 406-403.

(6) Army Act, s. K9.

. (c) ArmyAct, s. 90. For the further benefits in this respect now enjoyed, by
I reservists, see Allowance Regulations, para. 340 (a).

(d) Army Act, ss. <W. M), and Notes.
I (e) Stamen's and Sold ers' Fnl:e Characters Act, 1906, (6 Edw. 7, c. 5), s.'2.

(/) Army Act, s. 98. Under the Mutiny Act, authority was in terms granted t<>
consuls and other persons abroad to enlist soldiers ; but the present Act makes it
clear that those officers have only power, like the justices at home, to attest nd
have no power to act otherwise ill recruiting unless specially authorised 'to d
BO. See s. 94.

(g) For details see K.R., para. 522.



192

CHAPTER XI.

CONSTITUTION OF THE MILITARY FOECES OF THE
CROWN.

Military
forces oon
cist of

Regular
forces and
Auxiliary
forces.

Observa-
tions on
Indian
forces.

Gbserva-;
tions on
Colonial
forces.

Introductory.

1. The military forces of the Crown are divided by the Army Act
into the Regular forces and the Auxiliary forces.

The Regular forces,jnay be divided into

(L.) British forces
;

(2.) Indian forces
;

(3.) Colonial forces.

2. The Indian forces consist of regiments permanently stationed

in India, and formed almost entirely from natives of India. The
officers and men of these forces, who are natives of India, are

subject to the Indian Articles of War wherever they are serving,
and are only to a limited extent subject to the Army Act (a).

Besides the natives of India there are Europeans serving as officers

and persons of certain degrees of European descent serving as non-

commissioned officers, hospital apprentices, or otherwise, who,

though forming part of the Indian forces, are subject to British

and not to Indian military law. The enlistment of Europeans for

these forces, except for medical or other special service, is pro-
hibited (b). Commissions on the unattached list for appointment
to the Indian Army may be given to cadets who have passed |

through Sandhurst. If it is required to supplement this direct

supply, officers of the British forces are, if qualified according to the

regulations for the time being in force, eligible for commissions,
and if commissioned are transferred permanently to the Indian

Army. Officers are employed, according as the Government
|

of India may direct, in any military or civil employment, irrespec-

tive of their ranks in the Indian Army. Such officers, while holding I

civil employments, cannot assume a military command, but

continue to receive promotion in military rank in the ordinary
course ;

and on accepting any military appointment they are

entitled to take military command (c).

3. The Colonial forces are of two classes, namely, the forces raised

by the government of a colony, and the forces raised in a colony by
direct order of His Majesty to serve as auxiliary to, and in fact to

form part for the time being of, the regular forces. The first class of

Colonial forces those raised by the government of a colony are

only subject to the Army Act when serving with part of His

la) Array Act, s. 1-0. The Indian Articles of War (Act No. 5 ot I*ti9
; see also!

Act No 12 of 1X94) provide that the military law enacted by those articles shall not I

apply
' to any British-born subject of Her Majesty, or any legitimate Christian lineal

descendant of such subject, whether in the paternal or maternal line, but all such

persons belongin
'

if they belonged

,

belonging to Her Majesty's Indian Army shall l>e triable and punishable as

elonged to Her Majesty's British forces." The expression
" Natives of India,"

for the purposes of the Army Act and of this chapter, means all persons belonging to

His Majesty's Indian Army who are triable by Indian and not by English military

law
(6) 23 & 24 Viet. c. 100 ; Army Act, s. 180 (2) (h.) and note.

(c) Royal Warrant of 16 January, 1868, as amended.
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Majesty's regular forces, and then only so far as the colonial law Ok- XI

.ias not provided for their government and discipline, and subject
to the exceptions specified in the general orders of the general
officer commanding the forces with which they are serving. The

Army Act, however (s. 177), provides that the colonial law may
extend to the forces, although beyond the limits of the colony
where they are raised.

The second class of Colonial forces of which the West India

"j regiment, the Royal Malta Artillery, the West African regiment,

{the non- Europeans of the Fortress Companies, Royal Engineers,
sat Hong Kong and Sierra Leone, and the local companies of Royal
Artillery in Hong Kong, Ceylon, and elsewhere, are examples
(a) is referred to by ss. 175 (4) and 176 (3) of the Army Act.

Their pay and maintenance are voted annually by the Imperial
Parliament, and they are in fact Imperial forces although serving in

a colony. The Royal Malta Artillery (before 1889 styled the Malta
Fencible Artillery) are declared by the Army Act to be part of the

regular forces, while the others are included in the regular forces

"by the Royal Warrant defining "Corps" : but see s. 176 and note.

The local companies of Royal Artillery in Hong Kong, &c., and the

West India regiment are in fact enlisted to serve in any part of

the world. A man may enlist in the Royal Malta Artillery either

or service in Malta alone or for service in any part of the world.

British Forces.

4. The British forces require a longer notice. They consist British

(1) Of the Army commonly so-called, including the Reserves
;

forces.

(2) Of the Marines.

5. The Army commonly so-called consists
Constitu-

(1) Of cavalry, composed of four corps for the purpose of tion of

enlistment (b), and divided into thirty-one regiments ;
"Army"

{2) Of the Royal Regiment of Artillery, of which the mounted acaeptatioa
and dismounted branches are divided into two corps,

of.term,

named respectively : (i) The Royal Horse Artillery and
the Royal Field Artillery, to which is affiliated the

Lancashire Royal Field Artillery (Militia) ; (ii) the Royal
Garrison Artillery (which includes Mountain artillery and
the Royal Artillery Clerks' section), to which are alliiiated

the Royal Garrison Artillery (Militia) and the Royal
Garrison Artillery (Volunteers).

(3) Of the corps of Royal Engineers, divided into troops and

companies (c).

. (4) Of 157 battalions of infantry (of which nine form four

regiments of foot-guards, while the remaining 148 are
distributed into 69 territorial regiments). Each territorial

regiment includes two or more line battalions, one or
more battalions of Militia, and the infantry Volunteer
battalions located in the territorial district (<i).

(a) The local companies of Royal Artillery at Ceylon, Mauritius, Hong Kong, and
'tMiigapore have been formed into two battalions, styled respectively the Ceylon-
Mauritius, and the Hong Kong-Singapore battalions.

(6) The corps of Household Cavalry, and the corps of Dragoons, Lancers, and
Hussars, of the line.

(c) The Militia Engineers and the Volunteer Engineers also form part of the corps
<of Koyal Engineers.

(d) Two regiments of Foot Guards have three battalions each, one regiment

Brigade

(M.L.) M
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Cb. XI.

Depart-
mental
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Other de-
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connected
with the

Army.

Unit of

army for
enlistment
and service

is the corps;

(5) Of the Army Service Corps, which is sub-divided into

the Transport, Supply, Kemount, Mechanical Transport,
and Barrack sections.

(6) Of the Army Medical Service, composed of the Army
Medical Staff, and the Boyal Army Medical Corps, to

which are affiliated the Eoyal Army Medical Corps

(Militia) and the Eoyal Army Medical Corps (Volunteers).

6. In addition there are departmental corps (a), namely, the

Army Ordnance Corps, Army Pay Corps, Army Veterinary Corps,

Band of the Eoyal Military College, Corps of the School of

Musketry, Corps of Military Staff Clerks, Corps of Army School-

masters, Corps of Military Police (Mounted and Foot), Army Post

Office Corps, and Military Provost Staff Corps. The duties of these

corps are sufficiently indicated by their names. Each of them is

a corps for the purposes of the Army Act, though the appointment,

enlistment, and transfer of officers and men is not regulated quite

in the same way as in the case of the territorial regiments ;
and

in connection with some of the above corps civilians are employed
who are not subject to military law.

7. Further, it is necessary to mention various departments con-

nected wih the army, which are not corps within the meaning of the

Army Act. These are the Army Pay Department, Army Veterinary

Staff, Army Accounts Department, Army Chaplains' Department,

Army Ordnance Department, and Queen Alexandra's Imperial Mili-

tary Nursing Service. They are not technically corps within the

meaning of the Army Act, inasmuch as they are not declared to be

so by Eoyal Warrant. If, however, any soldiers subject to military

law were added to the above departments, they would be a "
portion

of His Majesty's regular forces employed on some service," and

therefore be a corps within the meaning of the Army Act (b).

8. For the purposes of enlistment and service, the unit in the

army (in the Army Act referred to by the common name of
"
corps ">

is one of the above regiments or corps. A soldier, on his enlist-

ment, is appointed to a corps, and is bound to serve in any part of

it
;
and may belong for the whole of his military life to the corps to

which he is first appointed. The officers are also appointed to-

these corps, but are all alike officers of His Majesty's land forces,,

and have army rank as such, which may or may not be the same

as their regimental rank
;
that is to say, the rank in the above unit.

They are consequently legally liable to serve with any portion of

the army, if so ordered, and not merely with the unit to which they

may be"appointed ; though in practice they are not required to

do so. An officer has no right to resign his commission at all times

and under any circumstances whenever he pleases. This was-

decided long ago in the case of officers serving the East India

Company, and recently in the case of a naval officer who, having

been refused leave to resign, sent in his resignation, and quitted

the service while abroad in order to take up a civil appointment
at home (c). Exactly the same principles are applicable to com-

missions in the army.

-contains four battalions, of regulars. Each of the above regiments, and each

branch of the Royal Artillery, and also the Royal Engineers, Army Service Corps,

and Royal Army Medical Corps, is a separate corps for the purposes of enlistment

and other purposes of the Army Act.

(a) Royal Warrant, 9 April, li'04. As to precedence, X.R., para. 1761.

8 ^r^.L^S^&. 2419; Vertue v. Lord dive, 4 Burr. 2472; and

P v Cummy' K. p. Hall, L. R. 19 Q. B. D. 13, Hearson v. Churchill, L. B. [1892]

2 Q. B.'lll. See also the dictum of Ccc'iburn, C. J., in Ex parte Trencfiard, L. B,
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9. The unit for purposes of discipline and some purposes of Ch. XI.

administration is not necessarily the same as the above unit. In
Unij~|~

the case of infantry, for instance, the unit for purposes of ,,1"',;, pur.

discipline is primd facie one battalion. If, however, part of the pos.--s lint-

"
battalion is serving detached from the rest, that part becomes the

unit for purposes of discipline, while for many purposes of admini-

stration it remains part of the battalion ;
at the same time all

men in a battalion are liable to be ordered to serve in any other

part of the corps, whereas they cannot be transferred to any other

corps without their consent or except as a punishment for certain

offences, or in special cases provided for by the Army Act ().
10. Throughoutthe Army Act the "commandingofficer" isreferred

,, i i- i i j? j_i tion ol term
to for many purposes, and particularly for the purposes of invest 7

.- comm;mrt-

gating charges and awarding summary and minor punishments, ing otn^-r."

The Act does not define the term "commanding officer." The
Rules of Procedure contain a definition, for the purposes of all the
rules and also for the purpose of the sections of the Act relating
to " Courts-martial" to the " Execution of sentences" and to the

"Power <>f Commanding Officer" (b). In cases to which this definition

does not apply, it must depend on the custom of the service and the

King's Regulations, as to who is, under any given circumstances,
the commanding officer for a particular purpose.

11. The Reserves have been treated above as part of what is Reserves

commonly called the army, although they are really only part Reserve!
5
'

of the army when called out for active service. The Reserve (2.) Militia- .

Forces Acts provide for the formation of an Army Reserve and of Reserv'e -

a Militia Reserve, but enlistment for the Militia Reserve has
ceased since April, 1901 (c).

12. The Reserve Forces Act, 1882, authorises the keeping up of Army
an Army Reserve containing two classes, each to consist of such divided
numbers as may be from time to time provided by Parliament

;
into two

the first class is liable to service either at home or abroad ; the classes -

second class, if it were in existence, would be liable only to serve in

the United Kingdom.
13. The first class consists of three sections, A, B, and D ; Section pirst class

D could not formerly be called out for permanent service until the of Army
whole of Sections A and B had been called out, and was therefore Reserve -

known as the supplemental reserve, but this restriction is now no

longer operative (d).
14. Section A (e) consists of reservists who engage at the time Section A of

of their first transfer to the reserve to join that section, or are
first c ASA '

permitted to join that section from section B within the first three
months of their transfer to the reserve, to complete in that section
the residue of the period required to complete the first year of reserve
service. No man is allowed to engage in this section unless his.

character on transfer to the reserve was not lower than "
good/'

1

and unless he is pronounced to be medically fit. The number of
men in the section is limited to 6,000, and preference is given to-

men who have served abroad over those who have only served at

9 Q. B. 406. Clode, Mil. Forces, ii, p. 96. Command formerly depended on the-

commission, but is now the subject of regulation, Army Act, s. 71 ; see K.B. 217-236
and 37-47.

(a) See ch. X paras. 14-17, and Army Act, s. 83.

(b) See Rule 129, and K.R., para. 456.

(c) Army Order 88 of 1901.

(d) 45 & 46 Viet. c. 43, s. 3. Army Reserve Regulations, Royal Warrant,
16th March, 1907, para. 1. 63 & 64 Viet. c. 42, s. 1 ; see p. 621, note (a), below.
Section C was abolished in 1904, and the men in it transfened to Section B : A.O.
-02 of 1904.

(e) Army Reserve Regulations, para. 1. Section A as originally constituted was
closed for enlistment after 1879, and consequently became extinct.

(M.L.) N 2
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Section B of
fird class.

Ch. XI. home. Men joining this section must agree in writing to the
conditions of service (a), and are enrolled therein on the date of

their transfer to the reserve, or, if transferred from Section B,
within three months from their first transfer to that section.

A reservist of Section A may revoke his engagement as such by
giving three months' notice in writing to Ids commanding officer, if

not required for permanent service during that period. On receiving
his release, or on completing his engagement in Section A (which
is limited to the 12 months immediately following transfer to the

reserve, unless he is permitted to re-engage for a further period of

one year), he reverts to section B of the reserve under the terms of

his Army attestation. If a reservist of Section A so misconducts
Ijimself as to make himself not immediately available for service,
he is relegated to Section B (6).

15. Section B consists of soldiers enlisted for short service,

who, having completed their period of colour service, are trans-

ferred to the Army Reserve under the conditions of their enlistment,
to complete the period for which they originally engaged. The usual
conditions for short service men are seven years with the colours
and five in the reserve.

Section B also includes men who revert to it from Section A ;

and men the residue of whose term of colour service has been
-converted into service in the reserve.

The last mentioned class of men comprised in Section B
-includes soldiers whose conditions of service have been varied

"by the Secretary of State so as to allow them, instead of

serving with the colours during their whole period of army
service, to enter the reserve at once for the residue of the term of I

their original enlistment. They are transferred to the reserve, and
|

placed in Section B. (c).

17. A soldier who enters Section B receives a parchment (Reserve)
certificate (d). His discharge documents are made out on his

entering the reserve, but remain in the custody of the officer

charged with the payment of the Army Reserve, until he

finally quits the reserve, when his parchment certificate of dis-

charge is handed to him completed and corrected to date.

18. Some examples will make clearer the above explanations of

Sections A and B of the Army Reserve. V,W, and X all enlist in the

infantry for twelve years, of which seven years are to be in army
service and five years in reserve service. V and W serve with the

colours seven years and then pass into the Army Reserve.

V engages to join Section A, and continues in it for twrelve months
from the date of his passing to the reserve, when he reverts to

Section B for the remaining four years of his reserve service, and
is then discharged. W serves five years in Section B and is then

discharged. X, after serving three years with the colours, converts,
with the sanction of the Secretary of State, the rest of his army
service into reserve service, and passes into Section B, and after i

nine years in it is discharged. |

19. Section D consists of men who, on the completion of their

first period of engagement (when completed wholly with the

colours, or partly with the colours and partly in Section B of

the reserve), are enlisted or re-engaged to serve for a further

period of four years in this section. In the case of the Infantry
and Artillery Reserve, men who on discharge after completing their

"Entry info.
Section B.

Jllustra-
( ions of

Sections A
and B.

D.

(a) See para. 24 below.

(6) Army Reserve Regulations, para. 47.

(<;) Army Act, s. 78. K.H. 3tJ7, 3H8.

(d) A reservist serving in Section A belongs for the purpose of transfer to Section B.
|
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first period of engagement received characters other than " bad " Ch. XI.

or "very bad" ai
-

e eligible for service in this section of the reserve;
but in the case of other arms only those are eligible whose character

is at least "good."
A man can be enlisted if he is in Section B of the reserve,

within six months, and if he is with the colours, within the

fortnight before his discharge, but in either case his service in

Section D does not commence until his discharge. Re-engagement
for a second period is not allowed except in the case of men
possessing certain trade qualifications (a) such as farriers, saddlers,

&c., and if their age exceeds 46 years, the re-engagement can only
extend till they reach 50. A note of the man's enlistment or re-

engagement (as the case may be) is entered on his parchment
discharge certificate, or parchment reserve certificate, and on his

discharge from Section D he receives a parchment certificate of

discharge, the form of which depends on whether he enlisted or

re-engaged for Section D (6).

Enlistment in and, (except in the case of men possessing the-

special trade qualifications above-mentioned) re-engagements for,

Section D were suspended between the 1st July, 1906, and the

1st July, 1907 ('.').

20. The second class of the Army Reserve consisted, besides Second class-

men enrolled under former Acts, of men enlisted or enrolled from

(a.) Chelsea out-pensioners, or Greenwich out-pensioners being
ex-marines, and

(&.) Men who had served full time in the army (d).

Both these divisions of the second class are extinct.
21. Men who enter the reserve, if they enter under the terms Entry by

of their original enlistment, or on a variation of those terms, are en^fnien*
transferred

; and, if otherwise, are either enlisted or re-engaged,
and may be enlisted or re-engaged for such term and in such
manner as is fixed by regulations (e).

22. Army Reserve men are liable to be called out annually
Annual

for training, for a time not exceeding twelve days or twenty Army"
8 Oi

drills, and may then be attached to a body of the regular or auxiliary Reserve

forces (/).
men.

23. They are also liable to be called out by a Secretary of State, Calling out
or by the Lord Lieutenant in Ireland, to aid the civil power in c"vu'po4erthe preservation of the public peace. The men residing in

any town or district are liable to be called out for the same
purpose by the officer commanding the town or district on the

requisition in writing of a justice (g).
24. Further, they are liable to be called out on permanent Liability to

service, by proclamation of His Majesty in Council " in case of fe
e

r

r

ĉ

a

e
nen<t

" imminent national danger or of great emergency, the occasion
S '

"
being first communicated to Parliament, if Parliament be then

"
sitting, or declared in Council and notified by the Proclamation

"
if Parliament be not then sitting

"
(h}.

(a) Army Reserve Kegulations, para. 18.

(6) Army Reserve Regulations, para. 28.
(c) Army Orders 164 of 1906, and 131 of 1907.
(of) Reserve Forces Act, 1882, s. 3.

(e) Reserve Forces Act, 1882, s. 4.

(/) Reserve Forces Act, 1882, s. 11. See also Instructions for the training and

I

drill of the Army Keserve (Infantry) issued annually with Army Orders, sreiierallv
in March or April.

(g) Reserve Forces Act, 1882, s. o.

(A) Reserve Forces
Act,_18s2, s. 12. Army Act, s. 88 (2). These words wero

substituted, in 1870, for " in case of actual invasion or imminent danger thereof or
in case a state of war exists between Her Majesty and any foreign power," and in
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Ch. XI. One proclamation issued under s. 12 of the Reserve Forces

Act, 1882, may order the Army and Militia Eeserve, or either of

them, to be called out, and may charge a Secretary of State with
the duty of giving the necessary directions. These directions may
extend to one force or both forces, and by them the Secretary of

State can from time to time call out according as may be necessary
either some or all of the men of either force.

When either the Army or Militia Reserve is called out, Parliament
is to be summoned by proclamation to meet within ten days, if it

would not otherwise meet sooner (a).
In addition to the above liability, reservists belonging to

Section A are liable under Section 1 of the Reserve Forces and
Militia Act, 1898, to be called out on permanent service during the

period of their engagement in that section, whether it lasts for

twelve months or for two years, if required for service outside the
United Kingdom when warlike operations are in preparation or in

progress. When so called out they are liable to serve with the
colours for not more than twelve months. Should, however, any
portion of the reserve be called out on permanent service under
Section 12 of the Act of 1882, then reservists of Section A become
liable to serve to the same extent as any other portion of the
reserve which has been called out (b).

The calling out of Section A under the Act of 1898 does not

require a proclamation by the King in Council, nor involve the

meeting of Parliament, but any exercise of this power must be

reported to Parliament as soon as may be.

25. Every man, when called out, is liable to serve until His

Majesty no longer requires his services
;

but not beyond his

unexpired term of service in the reserve, with the addition of

twelve months more if a state of war exists, or if he is on service

beyond the seas, or if the men in the reserves are at the time called

out, that is, if there is imminent national danger or great emergency.
An Army Reserve man, when called out, forms part of the

Regular Forces, and may be appointed to any corps as a soldier,
and transferred within three months afterwards to any other corps ;

but a man enlisted before the passing of the Rt serve Forces Act,
1906, cannot be appointed or transferred to an arm or branch
of the service other than that in which he previously served unless

he consents (c).

Under the Army Reserve Regulations, a reserve man is not
allowed to proceed as a settler to any foreign country, nor to any
colony in which there is not a British garrison, except in very
exceptional cases, and is not allowed to quit the United Kingdom
or proceed to sea without leave from his commanding officer. He
is also duly to report himself and, if called on, to present himself
for medical examination (rf).

He-entry on 26. When so allowed by regulations an Army Reserve man can

Service voluntarily re-enter on service with the colours for all or any part
of the residue unexpired of the term of his original enlistment, or

consequence of the expiration of the five years lor which men enrolled before the 9th of

August, 1870, were enrolled, the words in the text now apply to all men in the Army
Keserve. See Army Reserve Act, 1867, s. 10 ; Army Enlistment Act, 1870, ss. 5, 14.

() Keserve Forces Act, 1882, s. 13.

(b) Para 14 ; Army Keserve Regulations, paras. 43 and 44 ; Territorial and Keserve
Forces Act, 1907, s. 32 (2).

(c) Keserve Forces Act, 1882, s. 14 ; Eeserve Forces Act, 1906 (6 Edw. VII, c. 11), s. 2.

(d.) Army Reserve Regulations, paras. 57-76 ; Reserve Forces Act, 1899. Tile Reserve
Forces Act, 1906, s. 1 (2), provides for the making of regulations under s. 20 of the
Keserve Forces Act, 1882, prescribing- the condition under which men belonging to
the Reserve may reside out of the United Kingdom, and the conditions under which
men may be enlisted (out of the United Kingdom) for the Reserve, but at present
no regulations have Leen made under this provision.
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for any time not exceeding twelve years from the date of his Ch. XT.

original enlistment (a).
27. As stated above, the Reserve Forces Act contains provisions Militia

(see ss. 8-10) for the formation of a Militia Reserve. It is not, Reserve,

however, necessary to give here more than a very brief account of

the statutory provisions in question, inasmuch as there is now no

longer any Militia Reserve, enlistment for it having ceased in

April, 1901 (b). The provisions in question are as follows :

The Militia Reserve is to consist of such number of men as may
lie provided by Parliament

;
and they may be enlisted from the

Militia of any part of the United Kingdom either for six years or
for the residue of their militia engagement (c).

28. A man in the Militia Reserve is liable to be called out Annual

-annually for training for such time as the Secretary of State
tramin2

directs, not exceeding 56 days, and may be so trained with either
the regular or auxiliary forces

;
but this annual training is in

substitution for the annual training to which he is liable as a
militiaman (d).

29. The Militia Reserve can be called out on permanent service Liability to

by the King's proclamation mentioned above (e). A man in the
r̂

r

ê
nenfc

Militia Reserve when called out becomes for all purposes a soldier
in the regular forces, and can be appointed or transferred to a

corps in the same manner as an Army Reserve man, and is other-
wise under the same liability to service (/).

30. A man in the Militia Reserve remains for all purposes a Other pro-

militiaman until called out for permanent service. When so called t^Mmtia
out, his place in the militia is deemed vacant, and is to be filled up. Reserve

When released from permanent service, he is to return to the men>

tnilitia for the remainder of his engagement, and until he can
resume his former position, is to be a supernumerary, but is to
liave rank, pay, and allowances not lower than when he entered
on permanent service (g). The Secretary of State may discharge a
Militia Reserve man from the reserve, and thereupon he becomes
a, militiaman only (g).

31. The King, by order under the hand of a Secretary of State, General

can make orders for the government, discipline, and pay of the r^uiluoua
Army and Militia Reserve, and other matters relating to them

; for reserve

and subject to any such orders the Secretary of State can make forces and

regulations for the 'like purpose (7i). result?

1

The result is that men in the Army Reserve do not practically
form a portion of His Majesty's regular forces, except when called
out for permanent service

; and that men in the Militia Reserve,
when not called out for permanent service, are in fact militiamen
and members of the auxiliary forces, and not of the regular forces.

32. On several occasions regiments appear to have been raised for Mariccs.

service at sea, but it was also formerly the practice for regiments
of the land forces to be sent to serve on shipboard ;

and even as late
as the present century certain regiments were more usually sent
on this service than others.

33. The regiment now known as the Royal Marines was first Regiment
_ . of Royal

I

(a) Army Act, s. 78 (2). Under existing regulations, a man cannot, under Marines
ordinary circumstances, re-enter on army service unless specially permitted to raised iu
do so. K.R., par.i. 375 ; Army Reserve Regulations, paras. 23-76. 1755..

(b) A.O. 8Sof 1901.

(c]j
Reserve Forces Act, 1882, ss. 8, 9.

(d) Reserve Forces Act, 1882, s. 11.

(e) Para. 24.

(/) Reserve Forces Act, 1882, s. 14.

(g) Reserve Forces Act, If82, s. 10.

(h) Reserve forces Act, 1SS2, s. 20.
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Ch. XI.

Term of

service, &c.

Transfer of

Royal
Marines to

army.

Expenses of

Royal
Marines.

Connection
between
auxiliary
and regular
forces.

Association
of militia
in corps

raised in the year 1755, and consists of two divisions, the infantry:

and artillery.

"

The artillery rank after the Eoyal Artillery ;
the*

infantry rank after the Royal Berkshire regiment (a). The men are

liable to serve on board His Majesty's ships, and when borne on

the books of any of His Majesty's ships for such service are subject
to the Naval Discipline Act, as if they were seamen of the Royal

Navy. When not borne on the books of any of His Majesty's-

ships they are subject to the Army Act (b).

84. The men are enlisted according to the procedure in Part II

of the Army Act, except that the duration of their service is-

fixed, by Acts applying only to them, at a term of twelve years,
with a power to re-engage for a further period of nine years,

making up twenty-one years in the whole (c). The service of a

Marine on a foreign station may be prolonged for two years ;
and.

a marine who desires to continue in the service after twenty-one-

years may give notice of his desire, and, with the approval of his.

commanding officer, may continue in the service, with a right to be

discharged after the expiration of three months' notice. A marine.,

on the completion of his term of service abroad, is, like a soldier,

entitled on his discharge to be sent home to England. A marine is-

not allowed to reckon towards completion of his engagement the

time during which he is absent from his duty by reason of imprison-

ment, or desertion, or other specified circumstances (d).

35. The Secretary of State and the Admiralty can make regulations

providing for the transfer with his consent of a man of the Royal
Marines to another part of the regular forces, and of a soldier

of any part of the regular forces to the Royal Marines, and a

man so transferred is to become a Royal Marine or a soldier of

the other part of the regular forces as nearly as possible as if he

had been enlisted for the force to which he is transferred (e).

36. The expenses of the marine force are included in the votes

for the Admiralty, and the force is under the control of the

Admiralty, and not of the Secretary of State for War ;
and the

Admiralty exercise, in respect of the Royal Marines, many functions

that are exercised, in the case of the land forces, directly by
His Majesty (/).

Auxiliary Forces (g).

37. The auxiliary forces are connected with the regular forces by
the inclusion of the militia and the volunteers of the different

localities in the regiments of regulars before mentioned. Certain

battalions of those regiments are militia battalions, and others-

are sty.td voiunteer battalions (h).

38. Every militiaman enlists in the militia for some county,
but the King has power by order under the hand of a Secretary of

(a) Clode, Mil. Forces, i. chs. iv, xiii. As to precedence, K.R., para. 1761.

(b) Army Act, ss. 179 (15), 190 (8).

(c) 10 & 11 Viet, c. 63
; 20 Viet. c. 1.

(rf) 10 & 11 Viet, c. 6.\s. 8.

(e) Army Act, s. 179 (12), as amended by s. 7 of Annual Act, 1884, ansl s. 7 of.'

Annual Act, 1886.

(/) Army Act, s. 179 (4) (6)-(ll).

(ff) This term is defined in the Army Act, s. 190 (12), but has been discontinued*
in official documents. A.O. 190 of 1891.

No notice is taken in this chapter of the Territorial and Reserve Forces Act, 1907.

See above, Advertisement, p. vii.

(A) See above, para. 5 and notes thereto. Certain regiments, however, of Militia
p

and Volunteers are not included in regiments of regulars, but form corps by them- r
selves : see the heading

"
Corps composed wholly of auxiliary forces," in the Koyal j

Warrant of 9th April, 1904, detiuing
"
Corps."
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State to form the militia into regiments and battalions, and to form Ch.

such regiments and battalions into corps (a), and under this power witl

~
the infantry militia are included in the regiments of regulars ;

but regulars,

the recruit must be appointed to serve in the regiment for the

county, or for an area comprising the whole or part of the county.
In like manner the militia artillery forms part of the Royal
Artillery, and the militia engineers form part of the Royal
Engineers. There are no militia cavalry expressly so-called, but
the yeomanry (which till 1901 were a volunteer cavalry force) have
now been put upon the same basis as the militia, but are not in any
way included in the regular cavalry. A certain number of

militia companies are included in the Royal Army Medical Corps.
39. The two descriptions of militia, the general (or regular) General and

militia and the local militia, and also the general character of the mjut ja
enactments respecting the local militia, and respecting the regular
militia so far as raised by ballot, have been stated elsewhere (6), and
as the local militia and the ballot for the regular militia are at present
in abeyance, further details on that part of the subject will not
be added here. Almost the only difference between the balloted
force of the regular militia, and the enlisted force as it at present
exists, consists in the mode in which they are raised

;
and all the

provisions of the Militia Act, 1882 (c), except the five sections of

Part II (which apply only to the militia voluntarily enlisted),

apply to the regular militia, however raised.

40. The Militia Act, 1882, requires the Crown to appoint Provisions

Lieutenants for the different counties in the kingdom ; those ^
f

c^
Il

1

I

ig'|'

Lieutenants may appoint vice-lieutenants, and nrust appoint at least Lieutenants

twenty deputy-lieutenants. The persons appointed are to be of counties

approved and may be displaced by the Crown, and must hold certain lieutenant"!

property qualifications (d).
41. The King by order under the hand of a Secretary of State Govern-

can make orders as to government, discipline, and pay, and all other militia!

matters respecting the militia, and, so far as the orders do not

extend, the Secretary of State can make regulations for the same

purpose, either generally or in any special case. The above are in

this chapter referred to as the " orders and regulations."
42. The Act authorises the Crown to raise and keep up the militia. Numt.er

As before stated, the numbers are to be annually fixed by try en'i'i'"*'-

Parliament
;
and as the present force is raised by voluntary ment of

enlistment, and the ballot is in abeyance, quotas are not required (e).
men -

The men are to be enlisted by such persons as the orders and
regulations direct (/), and are at present enlisted by the same
recruiting officers as the men of the regular forces. The enlistment
and attestation of a militiaman is effected in much the same
manner as the enlistment of a regular soldier (g). The enlistment

may be for such period not exceeding 6 years, as the orders
and regulations fix, and within 12 months of the end of his
current period of service, a man may be re-engaged for such further

period not exceeding 6 years, as may be so fixed. At present
the first period is fixed at 6 years, and the second at 4 years from

(a) Militia Act, 1882, ss. 4, 8.

(b) See Ch. IX.
(c) 45 & 46 Viet. c. 49, repealing the Militia (Voluntary Enlistment) Act, 1875-

38 & 39 Viet. c. 69.

(if) Militia Act, 1882, ss. 29-36.
(e) Militia Act, 1882, ss. 3, 37. See Ch. IX, para. 77.

. (/) Militia Act, 1882, s. 7.

(<?) Militia Act, 1882, ss. 9, 10. Militia Regulations, para. 66 ; RecruitiDg Regu-
lations, para. 185.
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Ch. XI.

Officers and
ttaff.

Command.

Permanent
f-taff of

militia.

Training of

recruits.

Annual
training
and
exercise.

the expiration of the current engagement ;
but a man may, if

not more than 45 years of age, re-engage at the end of the last

training during his current engagement or at any subsequent

period prior to the expiration of his engagement, for a period of

four years (a). Men who have been discharged without pension
from the regular army, militia, or imperial yeomanry, after not

less than 2 years' service, and with at least a fair character,

may re-enlist in the militia for a term of 4 years, provided they
are not more than 45 years of age. Pensioners may also re-enlist

if under 45 years of age (6).

43. Besides the formation of the militia into regiments and

corps before mentioned, the orders and regulations can regulate
the appointment, rank, duties, and number of the officers and
the staff of each regiment ;

but the lieutenants of counties have

the right of nominating to first commissions within 30 days
after each vacancy (c). The officers are always subject to military
law (d).

44. The command to be exercised by officers or non-commissioned
officers of regulars over the militia, or by militia officers or non-

commissioned officers over other portions of the regular forces,

depends on regulations made by the King (e).

45. Besides the non-commissioned officers and men of the militia

who are merely called out occasionally for annual training, there

are certain non - commissioned officers and men in continuous

service who form, with the adjutant and other officers, the

permanent staff of the militia, and train the recruits, and carry on

the administration of the battalions. All of them are subject
to the Army Act, and not to the Militia Acts (/).

46. Recruits when enlisted have to undergo a preliminary

training for the period fixed by the orders and regulations, not

exceeding six months, and the orders and regulations may provide
for any officer or man being called up with his own consent for

purposes of instruction (g).

47. The force must be trained and exercised for not less than 21

nor more than 28 days in every year at such times and places in the

United Kingdom as the orders and regulations fix
;

and His

Majesty in Council may extend the period of training to 56 days.

Further, His Majesty in Council may at any time reduce the period
of training to less than 21 days, or suspend it entirely (h). In the

case of militiamen enlisted after the 16th August, 1901, and serving
in the mobile militia artillery, the period is to be some period

prescribed by the regulations not exceeding 84 days (?').

Under the provisions of the Militia and Yeomanry Act, 1902 (k),

the Secretary of State has power to dispense with any statutory

(a) Militia Act, 1882, s. 8.

. (6) Recruiting Regulations, paras. 191, 192.

(c) Militia Act, 1882, ss. 4, 6. This enactment, as to the orders rendered it un-

necessary to re-enact the provisions of 34 and 35 Viet., c. 86, s. 6, and Militia Act,

is;*, s. 21, as to the commissions to Militia officers and their ranking with officers of

the regulars as the youngest of their rank.

(</) Army Act, s. 175 (3).

(e) Army Act. s. 71. K.R., para. 217 (v).

(/) Army Act, ss. 175 (2;, 176 (2), 181 (2).

(<7) Mililia Act, 1882, ss. 14.15. The period of preliminary drill is (except in

case of field artillery and submarine mining engineers) sixty-three days. Militia

Regulations, paras. 171-175.

(A) Militia Act 1882, ss. 16, 17. As to the period now in force, see Militia

Regulations, para. 193.

(i) Militia and Yeomanry Act, 1901, s. 2.

O'i 2 Edw. 7, c. 39, 3. 1 (1).
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requirements as to the training of militia, and in pursuance of this Ch. XI.

power a reserve division of the militia was formed in 1903 (a).

Men in the reserve division are not required to undergo the

ordinary training, but may be called up for instruction, if infantry
for a course of musketry instruction not exceeding 3 days each

year, and if belonging to any other arm for a period not exceeding
14 days every second year (b).

48. In case of imminent national danger, or of great emergency, Embodi-
His Majesty in Council may by proclamation order the militia to meat,

be embodied, the occasion being first communicated to Parliament,
if Parliament be then sitting, or declared in Council and notified by
proclamation, if Parliament be not sitting. The proclamation can
order a Secretary of State to give directions for actually calling
out some or all of the militia for embodiment. When the militia is

so ordered to be embodied, Parliament is to be summoned by
proclamation to meet within 10 days, if it would not otherwise
meet sooner (c).

49. The militia, whether English, Scotch, or Irish, -are liable to Liability to

serve in any part of the United Kingdom. They are not liable to
service -

serve abroad, but can volunteer for service in any place 'out of

the United Kingdom. Any member of the militia may also

volunteer to serve out of the United Kingdom for a period not

exceeding one year, whether an order embodying the militia is in

force or not at the time (d). A special service section of the militia

was formed in 1899 under the last-mentioned provision, but has
been discontinued since 1901 (e).

50. Hi? Majesty may by proclamation disembody the militia Disembodi-

whenever lie pleases. There is no statutory limit to the time ment -

during which the force can be kept embodied, but Parliament
can practically enforce the disembodiment by refusing to vote
the money for the maintenance of the force (/). .

Until the procla-
mation is issued, a Secretary of State can give directions from time
to time for actually calling out for embodiment or for disembodying
any part of the militia.

51. An officer of the militia is at all times subject to military Application

law, and a militiaman is subject to it when the corps to which he f military

belongs is called out for training or embodied, and during his niilitia.

preliminary training, and when he is undergoing any training with

any portion of the regular forces or otherwise, and when he is

otherwise attached to the regular forces (g).
The provisions of the Army Act as to the composition of courts-

martial make officers of the regular forces and of the militia equally
eligible to sit on all courts-martial, whether to try regulars or
militiamen

(/;).

52. Enlisted militiamen may, if the orders and regulations so Enlistment

allow, enlist in accordance with the conditions thereby fixed into

the regular forces, and a militiaman so enlisting is thereby
discharged from the militia (i).

(a) Army Order 36 of 1903.

(b) See generally Militia Regulations, paras. 595-614.
(c) Militia Act, 1882, ss. 18, 19.

(d) Militia Act, 1832, s. 12, as amended by the Reserve Forces and Militia Act,
1898. For previous Acts empowering the Crown to accept voluntary oft'ers by the
Militia for service abroad, see Ch. IX, para. 81.

(e) Army Order 88 of 1901.

(/) Militia Act, 1882, s. 20. Clode, Mil. Forces, i. 49.

I (g) Army Act, ss. 175 (3), 178 (6).

(A) Army Act, ss. 50, 178. Rule 20 (B).
(i) Militia Act, 1882, s. 11. Militia.Regulations, para. 84 ; Recruiting Regulations,

paras. 2y-38.
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Ch. XT. 53. It is no offence for a militiaman when not embodied to enlist

Fraudulent
enlistment
by militia-
man.

Desertion
and absei ce
without
leave.

~TT . in the regular forces, unless on his attestation he makes a false-

answer with respect to his belonging to the militia
;
but if a militia-

man when embodied, without fulfilling the conditions enabling him
to enlist, enlists or enrols himself either in the regular, reserve,
or auxiliary forces, or in any force raised in India or a colony,
or enters the navy, he is guilty of fraudulent enlistment

;
and if

when not embodied he, without fulfilling the conditions enabling him
to enlist, enlists in the reserve or auxiliary forces, or enters the

navy, he is punishable for making a false answer. Any man
belonging to the reserve, or yeomanry, or volunteers, or navy, who
enlists in the militia is punishable for making a false answer

;
and

if he was at the time called out on permanent service or actual

military service, he is guilty of fraudulent enlistment. A mars

guilty of fraudulent enlistment as described in this paragraph is not

only punishable by military law, but (except in the case of enlist-

ment by a militiaman into the regulars) can be punished by a court
of summary jurisdiction with fine or imprisonment (a).

54. A militiaman who fails without excuse to come up for the

preliminary training, or for the annual training and exercise, is

guilty of absence without leave, and a militiaman who fails,

without excuse, to come up for embodiment is guilty, according
to circumstances, of desertion or absence without leave. A militia-

man who is guilty of desertion or absence without leave either under
this provision or under the Army Act, while subject to that Act,
can be tried either by court-martial or by a court of summary
jurisdiction, and if tried by the Civil Court, can be sentenced to-

fine or imprisonment (b).

55. An enlisted militiaman remains subject to the Militia

Act until discharged according to the orders and regulations (c).

56. Certain exemptions of officers and men of the militia are
mentioned elsewhere (d).

57. The City of London still has its separate militia, as if it

were a separate county, and in London the lieutenant's commission
is granted to a number of persons, as was frequently done before
the Restoration, and not to an individual, and is not granted
under the Militia Act, 1882 (e). So also in Cornwall and L>evon a

regiment of miners, if raised, is to be raised like the militia of a

separate county (/). A separate militia can be raised for the-

Cinque Ports, but in fact has not been raised for many years. Special

provision is also made for the militia of the Isle of Wight (g).

58. The Imperial Yeomanry consists of 56 regiments, each

raised in its authorised recruiting area, and each forming a corps

by itself and not attached to any regular regiment.

Speaking generally, the account of the government, etc., of the

militia, given above in paras. 41-45 and 48-55 applies equally to

the yeomanry, as now constituted under the Militia and Yeomanry
Acts, 1901 and 1902 (h) ;

the chief points of difference between
the yeomanry and militia will now be shortly dealt with.

59. Although, like a militia recruit, a recruit for the yeomanry
is enlisted for the county for which he is raised, the term of

(a) Militia Act, 1882, s. 26 ; Army Act, s. 13. He also forfeits bounty, under the
Militia Regulations, para. 396.

(b) Militia Act, 1882, s. 23.

(flf) See Army Act, s. 181 (5), and note thereto.

(e) Militia Act, 1882, ss. 49, 50 See also above, Ch. IX, paras. 64 and 66, notes, 84.

(f) Militia Act, 1882, s. 49 (5). See also above, Ch. IX, notes to paras. 64, 66.

(g) Militia Act, 1882, s. 49 (1) (3). The provisions of s. 4H^2) of the Militia Act,

1882, for a separate Tower Hamlets Militia, were superseded by s. 91 of the Local I

Government Act, 1888 (ol and b2 Viet. c. 41).

(A) 1 Edw. VII, c. 11, and 2 Edw. VII, c. 39 ; and the Yeomanry Regulations.

Discharge.

Exemp-
tions.

Exceptional
position
of certain
localities.

Imperial
Yeomanry.

Points of

difference

(c) Militia Act, 1882, s. 9 (3).
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!

enlistment is under the present regulations only three years (a) ; Ch. XI.

yeoman, under 49 years of age, may re-engage at the end of the

last training of their current engagement, or at any subsequent Y^mnanry
3

period prior to the expiration of their engagement, for a period of and Militia,

one year from the termination of that engagement (6).

The provisions relating to the preliminary training of the

militia do not apply to the yeomanry (c), but a yeoman does not
rank as efficient unless he has (1) kept the necessary number
of attendances at drills (in the case of recruits 20, in the case of

trained officers and men 10) ; (2) fulfilled the conditions laid down
in the Musketry Regulations as to musketry training and practice ;

and (3) attended the annual training (d). The statutory period of

annual training of the yeomanry is, instead of that provided in

case of the militia (e), a period o not less than 14 nor more than
18 days in every year ;

the present prescribed period is 16 days (/).

The expenses of yeomanry regiments are in part defrayed out of

various allowances granted by the Government. The most

important of these is the contingent allowance granted in respect
of each officer or yeoman who makes himself wholly or partially

efficient, and varying in amount as all or only some of the

conditions of efficiency are fulfilled
;

this contingent allowance

belongs to the regiment, and (unlike a militiaman's bounty) does
not go to increase the pay of the individual officer or yeoman (//).

Regiments of yeomanry have still power under the Yeomanry
Act, 1804 (/;), to make regimental rules, providing for such matters
as the fining of "

non-efficients," and the delivery up of arms on

leaving the regiment, etc.
;
these rules require the sanction of the

Secretary of State, and, under the present regulations, are required
to be in the form scheduled to the regulations (i).

The yeomanry may still act in aid of the Civil Power for the

suppression of riots, though they cannot be called out com-

pulsorily for such service, and while so serving are subject to

military law. They are still called out for actual military service

under the National Defence Act, 1S88 and are not embodied under
the enactments relating to the Militia (&).

There is no restriction on the numbers of the Yeomanry which
the Crown may raise.

60. The officers are commissioned by His Majesty in the same officers of

manner as officers of the regular forces, and rank with officers of yeomanry,

the regular forces as the youngest of their rank
;
with officers of

militia, according to the date of their commissions
; and have

precedence over volunteer officers of equal degree (I).

62. The Volunteers of Great Britain consist of corps raised Volunteers

voluntarily, whose services have been offered to and accepted by the f &reat

Crown. One corps, the Honourable Artillery Company of London,
derives its origin from a fraternity or guild

"
of artillery of long-

bows cross-bows and hand- guns," to whom Henry VIII granted a

charter of incorporation in 1537 (ni). The services of the other

(a) Recruiting Regulations, para. 190.

(&) Yeomanry Regulations, para. (3(5.

(<) 1 Edw. VII, c. 14, s. 1 (a).

(d) Yeomanry Regulations, para. 130.

(e) See para. 47 above.

(/) 1 Edw. VII, c. 14, s. 1 (b) ; Yeomanry Regulations, para. 155.

(g) Yeomanry Regulations, paras. 269-2S3.

(h.) See ss. 3 and 56. and as to enforcement of fines, s. 51.

(i) Yeomanry Regulations, paras. 90-92, Appx. III.

(k) Yeomanry Act, 1804, s. 23; Yeomanry Regulations, para. 125. Ch.IX, para. 112V.

(I) 34.fe.35 Viet. c. 86, s. 6 ; K.R. para. 217 (v). As to command, see helow, para. 72.

(n) Raikes' Hist, of Hon. Artillery Company, i. 17; Clode, Mil. Forces, i. 401;
Grose, Mil. Antiq. i. 143, et seq. The Volunteer Act, 1863 (26 & 27 Viet, c. 65), does not
apply to the Hon. Artillery Company, which is regulated by special Koyal Warrant,

land is not affiliated to the regular artillery.
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CHAPTER XII.
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RELATION OF OFFICERS AND SOLDIERS TO CIVIL
LIFE.

1. The English law on this subject differs from that of some
foreign countries, and a man who becomes a soldier does not cease
to be a citizen (a). If he commits an offence against the ordinary
criminal law, he can be tried and punished as if he were a

civilian, and serious liabilities are incurred by any officer who
refuses to deliver him up to the civil magistrate on application (6).

2. On the other hand, his civil rights and duties are necessarily
subject to some limitation for the purpose of enabling him to f uliil

his engagement to serve the Crown (c). Thus he cannot, while
in the service, change his domicile, or change the parish of his settle-

ment (d). If he marries without the consent of the military
authorities, the marriage is legal, but his wife will not be provided
for by those authorities, and he is not punishable for deserting
or neglecting to maintain his wife or family, or leaving them
chargeable to the union. Special provision has, however, been
made for proceeding against him to compel him to maintain his
wife and family or bastard child, and for the deduction of a certain
sum from his pay for the purpose of such maintenance (e).

3. Certain restrictions have also been imposed on the creditors
of the soldier, so as to prevent the Crown losing his services. He
cannot be arrested or compelled to appear before a court on account
of any debt, damages, or sum of money under '301.

;
but the

exemption applies to the person not the property of a soldier, and
a creditor may sue and have execution, so long as he does not touch
the person, pay, or military equipment of the soldier. To avoid

injustice to the public from this exemption, the proclamation of
"
crying down credit" has been adopted, originally under an

Article of War, and now under the King's Regulations (/). An
officer or soldier is unable, legally, to charge or assign his pay or

pension (g)

(a) Clode, Mil. Forces, i. 144 ; ii. 143. As to the duty of soldiers to perform
their part as citizens in repressing breaches of the peace, Chief Justice Sir James
Mansfield thus spoke, in 1802 :

" Since much lias been said about soldiers, I will

'correct a strange mistaken notion which has got abroad, that because men are
'

soldiers they cease to be citizens ; a soldier is gifted with all the rights of other
'

citizens, and he is as much bound to prevent a breach of the peace or a felony, as
'

any other citizen If it is necessary for the purpose of preventing
'

mischief, or for the execution of the laws, it is not only the right of soldiers, but it is
' their duty to exert themselves in the assisting the execution of a legal process, or
' to prevent any crime or mischief being committed. It is, therefore, highly im-
'

portant that the mistake should be corrected, which supposes that an English-
'

man, by taking upon him the additional character of s\ soldier, puts off any of
' the rights or duties of an Englishman." JJurdett v. AUiott, 4 Taunt, p. 401.

(6) Army Act, ss. 39, 41, 1(52. Under the Jurisdiction in Homicides Act, 1862

<25 & 26 Viet. c. 65), a person subject to military law who is charged with the murder
or manslaughter of any other person subject to military law in England or Ireland,
may be tried in London or Dublin more speedily than under the ordinary law.

(c) Clode, Mil. Forces, i. 206.

(d) Clode, Mil. Forces, ii. 37, 38, and the legal cases there cited.

(e) Army Act, s. 1J5.

(/)Army Act, s. 144 ; K.R., para. 442.

(g) Army Act, s. 141. As to the appropriation of a portion of the pay or pension
of a bankrupt officer to his creditors, see s. 53 of the Bankruptcy Act, 188.3 (47 &
48 Viet. c. 52 and In re Ward, L.E. [1897] 1 Q.B.
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4. An officer or soldier on actual military service, even though Ch. XII.
snot of full age, has power to dispose of his personal estate by a w -

n"7~

^nuncupative will, i.e., a will without writing, declared before a mr<Vs ami
sufficient number of witnesses (a). Probate of the will and letters soldiers.

of administration of any common soldier, who is slain or dies in

"the service of His Majesty, are exempt from stamp duty (6).

Special provision has been made for collecting and realising the

effects of a deceased officer or soldier, and paying certain military
debts thereout (c).

5. Officers are entitled to an exemption from licence duty for Exemption

any servant who is a soldier in the army, and is employed by the sg^^
1
"

officer in accordance with the regulations of the service (d). from licence

duty.
6. Every non-commissioned officer and soldier whilst on service, privileges

Is entitled by statute, independently of any post-office regulations of soldiers

for the time being in force, to send or receive letters not exceeding [" [etfers."

half an ounce by post for one penny prepaid, but any foreign postage
in addition must be paid. Where a letter is re-directed, an
officer as well as a non-commissioned officer or soldier is entitled to

receive the letter free from any postage, foreign or other, charge -

able in respect of the re-direction ().
7. Officers and soldiers have not any personal exemption from Exe-nptions

-any loc.J rates or tolls, but where an odicer occupies property in fr m 1"c*1

respect of liis office the occupation is treated as occupation by the tolls.

Crown, and he is not liable to be rated in respect of that property,
inasmuch as the Crown is exempt from local rates. If, therefore,
the occupation is for his own personal beneht, and not for the

'benefit of the Crown, an officer will be liable to be rated like any
other individual. Similarly, officers and soldiers of the le^ular
forces, when on duty, are exempt from tolls

( /), but are not so

exempt when travelling for their own purposes only.
8. Officers of the army, militia, or yeomanry, while on full pay, Exempli -n

are exempt in England from serving on juries (y). This exemption
fro?1 service

is an absolute exemption from serving on a coroner's jury, but as &c .

regards a grand jury or common jury is qualified, as it is only an

exemption from being placed on the jury list, and if an officer is

.on the list he is bound to serve notwithstanding his exemption.
Care must therefore be taken to claim the exemption at the time
when the lists of jurors are made out in August aud September. A

I soldier is entitled to an absolute exemption from serving on any
jury (A). Officers on full pay or half-pay are also exempt from being
compelled to serve any municipal oihce iu England (i). Officers

lot the army, althong 1 1 upon half pay, and pers ins in the reserve,

(a) This privilege was originally reserved to soldiers and sailors by 29 Cha. II,

1C.

3
; it now depen ;s on 7 Will. IV. and 1 Viet. i;. 2 .,

s. 11. As to whena soldiei is on
actual military service, see lit thu ooorfv of Hiscw.i, L.K. [19J1J P. 13, and ifatticarrt

i'. /v/iee. L It. L'Hi*] P. HI; and as to what may amount to a valid testamentary
document, ser In. ike i^n',dx nf ,1'c.tt, L. R [U03J P. 2i<J.

(6) oo Geo. [II, u. 1-4, sclied. pait 111.

<c) Regimental Debts A.-t, 1~93(.*5 Viet. c. n).

(d) 32 & :i3 Viet. c. 14, s. IH (-) Ihe exemption from the licence duty for keep-
ing a horse, vv .ich is given by the same Act, is rendered unuecessari' by the repeal of
the licence duty by .>, & is Viet, c 16

(e) 3 &. 4 Vici, c tfti, s. 53 ; 10 i 11 Vici . c. .-5, s. 7 ; 2-1 & 24 Viet. c. 65 ; 38 & 39
Viet. e. 22, s. 7 ; K.K., i aras. 1354- 13;' 3, ba.^ed on a letter fro.u the treasury to tha
\Var O ce ot Intli July, l^o.

(f) Army Act, s. 143. The Local Acts regulating turnpike roads, &c., usually
Icontain like exemptions. Tnere aiv no* n.< tura .IK<J r..aus left. The Volunteer

|Acn 1-stvt. (s. 45) and the Yeomanry Act, IcHM (s. 1^) contain similar provisions as to
Jtne volu ,teer.- and yeomanry.

(g) & M4 Viet. c'. 7., s. 9, and schedule.
(h) Army Act, s. 147.

(i) 45 & 4rt Viet. c. 50, g. 253.

(M.L.) O
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militia, and yeomanry forces, are also exempt from serving
office of overseer (a). The above provisions may have been made for

the purpose of enabling an officer to fulfil his military duties, but.

the provision of the Army Act which disqualifies an officer on the
active list from holding the office of sheriff, mayor, alderman, or

any municipal office in any place in the United Kingdom, was-

doubtless originally enacted from jealousy of tlie military forces,

acquiring an} undue influence by holding influential offices. This

provision, however, does not render an officer ineliyible for

membership of a county council (/>). Officers on full pay are-

prohibited by the King's Regulations from joining the directorate

of any public or other company w thout permission from the

War Office; and t'iey, as well as soldiers, are prohibited from |

acting either directly or indirectly as agents for any company,
firm, or individual engaged in trade (c).

9. An officer or soldier has the same right as a civilian to vote

at an election for members of Parliament, and if himself elected,

is entitled without leave or order to attend the House of Com-
mons (t/). Officers who may be elected members of the House r

of Commons will be placed on half pay (e). The acceptance

by a member of the House of Commons of a first commission
in the army vacates his seat, but the acceptance of a new com-
mission by a member Already a commissioned officer does not

vacate his seat
;
and it may be that an officer in the army will

not vacate his seat by the acceptance of an office which, if filled by
a civilian, would vacate the seat(/"). An officer or soldier, if in?

the United Kingdom, ought to be allowed, if he wishes, to go to the-

place of election and record his vote, unless military exigencies'
render it impossible (</). But soldiers not being electors are

excluded, in (Jreat Britain, though not in Ireland, from being

present at places of election (/<).

10. In conclusion may be noticed the Act which enables military

savings banks to be established for the purpose of military

deposits from non-commissioned officers and soldiers, under

regulations made by the Secretary of State for War, with the

concurrence of the Commander-in-Lhief and of the Treasury (i).

(01 Steer's Parisli Law (6th Edn.), pp. 105, 361. E

(b) Army Act, s. 1 46.

(c) K.Ri, para. 448.

((/) Cloiie, Mil. Forces, i. 192, 195. The statement that an officer or soldier is

entitled without leave to go to a place of election and re-cord his vote appears to

have lieen i>a*ed upon 10 & 11 Virt. c. 21, which repealed the former Act (S Geo,

2. c. 3"). Those Acts never applied to persons out ot the L'nited Kingdom, and as

regards persons in the United Kingdom, appear to have linen meiely intruded to save-

from the enactments prohibiting soldiers heing present at a place of election, thos&

of tJifiri who were entitled to attend and vote.

(e) A.O. i5.'ot lUlL-i.

(f) rt Anne, c. 41, s. 27 (c. 7, s. 28 in ordinary editions). Clode, Mil. Forces, L
pp. 192, 19.'{.

\y) As to right to vote in respect of occupation of quarters, see Atkinson v,

Coilnnl, L.K. IK Q.li.D. i54 ; Spittrti/ v. Bro^k, L.K. 1H Q..B.D. 42ti.

(h) In & il Viet. c. i!l ; 2ti & -'7 Viet. e. 12. Fur the history of the old practice of

ke> pmg so diers u .t of assize towns during the holding of aasiites, see Clode, MiL
Forces, ii. pp. afis-^05.

(t) 22 & 23 Viet. C. 20.
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CHAPTER XIII.

SUMMARY OF THE LAW OF RIOT AND
INSURRECTION.

1. The object of this chapter is to give such an explanation of the Oi>.jectof

law relating to unlawful assemblies, riots, and insurrections as may
cnaPter -

be useful to officers when called upon by the civil authorities to

assist them in suppressing disturbances (a).

2. The first question is, What is an unlawful assembly? for the Definition

mere gathering together of people is no crime in the eye of the law. ^" There is no doubt that the people of this country have a perfect
"
right to meet for the purpose of stating what are or even what

"
they consider to be their grievances ;

that right they always have
"
had, and 1 trust always will have

;
but in order to transmit that

"
right unimpaired to posterity, it is necessary that it should

" be regulated by law and restrained by reason
"

(b).

An uniawiul assemMy, then, is any meeting whatsoever of great
numbers of people with such circumstances of terror as cannot
but endanger the public peace and raise fears and jealousies among
the Kmg''s subjects, as where great numbers complaining of a
common grievance meet together armed in a warlike manner, in
order to consult together concerning the most proper means for the-

recovery of their interests
;
for no one can foresee what may be the

event of such an assembly (c). The commission of an act of violence-

by any one or more of those assembled, is not necessary to make-
the assembly unlawful, if its character and circumstances are such
as to be calculated to alarm, not only foolish or timid people, but

persons of reasonable firmness and courage (d). If tlie assembly
is for a lawful purpose and with no infentioii of carrying out that

purpose in an unlawful manner, the assembly is not an unlawful

assembly, even though the persons assembling know that the
asseuib y is likely to be insisted l>y others

(<?).

3. Accordingly, in the case of a Chartist meeting at Newport Example ot

in 1839, an assembly was held to be unlawful in which from 300 to whatfe'not
1

1,000 persons were gathered together, and in respect to which an unlawful
evidence was given that the speakers endeavoured to incite the assembly,

people to di.~ariection and the use of physical force. No actual

outrage was perpetrated, but numbers of persons armed with
sticks were proved to have marched in procession, and several
witnesses swore that they apprehended danger both to life and
property (/). On the other liaud, a peaceful meeting of the Salva-

(a) Riot is a common law ofiVnce . the term insurrection is used in this chapter
as a description of tlie offence that is technically called "

levying war against
the king.

"

(6) Charge of Baron Alderson to the Grand Jury in R. v. Vinrent, 9 C. & P. 95.
(c) HawKins, bk. i. ch. Ixv. sec. w. See also K. v. Vincent, ante; K. v. Neale,

ib., 431.

(d) See the summing up of haron Alderson in R. v. J
r
inrent, 9 C. & P. at p. 109.

I(e)

BKivty v. Gi lb,<n>.s, L.ll. H y. h.D. 30-*. The principle established by this
case does not appear to lie attVctid liy the lat'r decision in Wise v Dunning. L.R.
[lW'2j 1 Jv.ii. hi ; s >e Dicey. l>aw of tlie Constitution (6th Edn.), A|ip. Note V.. p. 448.
(/) It. v. Vi ieiil, 'inte\ and see It. v. Aeaie, aide, in which the law is similarly

laid down by Mr. Justice Littledale.

(M.L.) o 2
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tion Arniy is not an unlawful assembly and cannot be made so by
the knowledge that the assembly will be resisted and a breach of

the peace ensue (a).

4. A riot is a tumultuous disturbance of the peace by three or

more persons assembling together of their own authority with an

intent mutually to assist one another against any who oppose
them, in the execution of some enterprise of a private nature,

and afterwards actually executing the same in a violent and tur-

bulent manner to the terror of the people. It is immaterial whether
the act done be unlawful or not, but there must be an act (b).

Doing the act in a manner calculated to inspire people with terror

is punishable, whether it be lawful or unlawful
;
but where the

object of the assembly is lawful, it requires far stronger evidence

of the terror caused by the means vised, to induce a jury to return

a verdict of guilty, than if the object were unlawful.

5. For example, persons assembling together on a racecourse and

tumultuously pulling down a booth, or gathering together in a

tumultuous manner and breaking threshing machines, are guilty of

a riot. Again, a number of persons assembling for a lawful object,

such as pulling down an inclosure which has been illegally put up,
will be guilty of a riot, if their assembling is accompanied with

circumstances of actual force or violence calculated to inspire

people with terror. On the other hand, if an assembly of persons
be not accompanied with such circumsiances as these, it can never

be deemed a riot.

6. An insurrection differs from a riot in this that a riot has

in view some enterprise of a private nature, while an insurrection

savours of high treason, and contemplates some enterprise of a

general and public nature (c). An insurrection, in short, involves

an intention to levy war against the King, as it is technically

called ;
or otherwise to act in general defiance of the government

of the country.
7. For example, a mob assembling to pull down or burn a cotton

mill, because the proprietor is obnoxious to them, are engaged in a

riot. If the object were to attack a barrack or seize a store of

arms with a view to arm themselves and make war against the

government, they would be in a state of insurrection.

8. In the case of ti. v. Frost (d), the insurgents, numbering about

5,OiiO, were armed, many with guns or pikes, some with swords,

others with mandrils (a kind of pickaxe for cutting coal), and others

with scythes fixed on sticks, or with bludgeons. They marched to

Newport in a sort of military order, and dangerously wounded a

.person sent out to reconnoitre. On arriving at Newport, they

^attempted to force their way into the Westgate Inn, where troops
had been stationed by the mayor, and called upon the soldiers to

surrender. On the reply being gi\en, "No, never," they fired on

the soldiers, who after a time returned the fire, when the insurgents

dispersed.
In this case it was contended on behalf of the prisoners that the

object of the insurgents was to procure the liberation of certain

(ni >eep. 211, Note (e).

(tA Hawkins, I,k. 1, ch. Ixv. sec. 1 ; and see 7?. v. Graham. Hi Cox C.C. 422.

(elChaige of Huron Alclerson to the Grand Jury in K. \. indent, 9 U. & P. 94.

See lord Mansfield's charge on the trial ot Lord Geoige Gordon in 1781,21 State

Trials, 'i-14. Lord Geoige Gordon was indicted for high treason, but acquitted on the

ground that his acts, in the opinion of the juiy, did not amount to constructive

levying of war against the Crown.

('() v< O & f. 129. This case also arose out of the Chartist movement in 1839,

and should be compared with K. v. I'inccnt, ante.
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prisoners who were in custody at the Westgate Inn, and to obtain Ch. XIII.

better treatment for a prisoner named Vincent. To this it was

replied that the intention of the prisoners was to take possession
of the town of Newport by surprise, terror, or force, and to use
th it possession as the means of raising a rebellion.

It was admitted tlint, if the first of the above objects was the
real one, the prisoners were not guilty of high treason, but
evidence was given that the second was their real jmrpose, and that

they had been planning an insurrection for some time. Accord-

ingly, they were found guilty of high treason
;
in other words, the

enterprise was considered to be an insurrection, and not a riot.

9. It will be seen from the foregoing definitions aud examples Distinction

that an unlawful assembly and a riot are different stages as J^"^
11 un~

it were of the crime of insurrection. An unlawful assembly is an assembly,

(assembly which inav reasonably be apprehended to cause danger !"
Iot ' a 'Kl

,i
J

i ,. , ,.
ll

* ,1 . .- insurrec-
to the public peace, through the action ot the persons constituting tiou-

the assembly. As soon as an act of A'iolence is perpetrated it

becomes a riot
;
while if the act of violence be one of a public

nature, and with the intention of carrying into effect any general
political purpose, it becomes an insurrection or rebellion, aud not
a riot (a).

10. As might be expected from the different character of the Distinction

meetings, the offence of taking part in an unlawful assembly, a riot, n^t"
18*1"

or an insurrection involves very different degrees of guilt and very-
different punishments. A man convicted of being at an unlawful

assembly, or of taking part in a riot, is guilty of a misdemeanour,
and is punishable at common law by fine or imprisonment, or both

;

but by statute there is this wide difference made between the two
offences, that in the ease of riot hard labour may be inflicted,
whilst in the case of an unlawful assembly the imprisonment is

without hard labour (6). A participator in an insurrection may
be held guilty of treason and be capitally punished.

11. The offence of taking part in a riot, or an insurrection, is Additional

independent of any additional crime which the persons assembled
usually in-

may either themselves commit, or of which they may be held to cident to

be guilty as principals, by reason of their forming part of the mob [^
which commits such crime. For example, a riot seldom takes place tic

without the rioters breaking into houses or otherwise destroying
property. An insurrection almost always involves murder or

attempts to murder. All persons present at the commission of
such crimes are equally principals in the breaking into houses,

(a) Baron Alderson in his charge to the Grand Jury, delivered at the Monmonth
Assizes in 1*3H (9 C. & P. 94 n.), cited the following observations ot Mr. Justjce
Bayley :

"
If the persons who assemble together say,

' We will have what we"
want, whether it be according to law or not,' a meeting for such a purpose, how-
ever it may be masked, if it be really for a purpose of tiuit kind, is illegal. If a
meeting, from its genera! appearance, and from all theaccompany ingcireumstances,
is calculated to exci'e terror, alarm, and consternation, it is'generally criminal
and unlawful." Baron Alderson continued, "These are, as 1 take it, th" "lear
principles of law, an unlawful assembly differing in this resnect from p - ;

Dt, that
a riot must go forward to the perpetration of some act which tlieunlav fui assembly
is calculated to originate and inspire. Something must be execu'ed in a turbulent
manner to constitute a riot, but in these cases it must be some enterprise of a
private nature, because if the enterprise be of a general and pnono nature, it

savours of high treason, and there is no doubt that if yon find these persons
assembled together by delegates dispersed from any central .jurisdiction in this

kingdom, and those persons so meeting together in consequence of a delegation
from a central body commit any act of violence for the purpose of carrying into
effect any general political purpose, they run the risk of being charged with high
treason."

(b) 1 Hawk., c. 65, a. 12. Hard labour may be given, under 3 Geo. 4, c. 111.
As will be seen hereafter, rioters remaining for an hour after the Kiot Act has
been read become felons.
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destroying the property, murder, or attempt to murder, although at

the time some of them take no actual part in the transaction at all :

but practically the extreme measure of punishment is usually
awarded only to the leaders (a).

12. The law would fall far short of what is needed for the

preservation of society if it did not allow all necessary measures to

be taken for dispersing or otherwise putting an end to unlawful

assemblies, riots, and insurrection. The law accordingly declares

that an unlawful assembly may be dispersed, although it has

committed no act of violence
;
for it is better that individuals should

be stopped before they proceed to outrage and violence
;
and a

small amount of punishment in the first instance will probably
save a yreat amount of crime afterwards (6).

13. So far the law is clear
;
but a grave practical difficulty arises

as to the degree of force to be used in effecting the dispersion. If
_ '- Til /* 1

the assembly is verging on a riot, and the demeanour or those

present shows that they are bent on serious mischief, it may be
the bounden duty of the magistrates to take immediate steps
to disperse the assembly, even using force if necessary. If, on
the other hand, the assembly is unlawful but in a slight degree, and
there is no immediate apprehension of violence, it can scarcely
be justifiable to attempt to disperse it by force, or wise, as a rule, to

display force. No positive rule can be laid down, but different

cases must depend on their own circumstances. If resort be had
to force, the principle is that so much force only is to be used as

is sufficient to effect the object in vit-w, namely, the dispersion
of the assembly ;

and if injury results to any person from the use

of that force, the question to be ti ied is whether the means used

were or were not more violent than the occasion required (c).

14. In dealing with riot, the law speaks more decidedly. Every
magistrate, sheriff, constable, and other peace officer is required to

do all that in him lies for the suppression of a riot, and each has

authority to command all other subjects of the King to assist him
in that undertaking. Every man is bound, when so called upon,
to yield a ready and implicit obedience, and do his utmost to assist

in suppressing any tumultuous assembly (</).

15. " If the riot be general and dangerous, every subject may
" arm himself against the evil-doers to keep the peace. Such was
" the opinion of all the judges of England in the time of Queen
" Elizabeth in a case called ' The case of Arms' (Popham's Rep.,
"
121) ; although the judges add that it would be more discreet for

"
everyone in such a case to attend and be assistant to the justices,

"
sheriffs, or other ministers of the King in doing this. It would

"
undoubtedly be more advisable so to do

;
for the presence and

"
authority of the magistrate would restrain the proceeding to such

" extremities until the danger was sufficiently immediate, or until
" some felony was either' committed or could not be prevented
" without recourse to arms ; and, at all events, the assistance given
"
by men who act in subordination and concert with the civil

"
magistrate, will be more effectual to attain the object proposed

"
tliaii any efforts, however well intended, of separated and

" disunited individuals. But if the occasion demands immediate
"
action, and no opportunity is given for procuring the advice or

(a) See H. v. Howtl, C. & P. 437.

(</) Haron Alderson in R. v. Vincent, 9 C. & P. 94.

(<:) K. v. ,VCTi/e, 9 C. & P. 435. See also Report on he Peatherstone Riot (Parl.

Pap. 1MH-94, C. 7-'34), p. 10, and below, p. 220, Note.

(d) Charge of Chief Justice Tindal to the Grand Jury in 1832, quoted in R. v.

Finney, 5 C. & P. 262, note.
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** sanction of the magistrate, it is the duty of every subject to act Ch. XIII.
"' for himself and upon his own responsibility in suppressing a
"" riotous and tumultuous assembly ;

and he may be assured that
41 whatever is honestly done by him in the execution of that
"*'

object will be supported and justified by the common law '

().
16. With regard to the circumstances which may justify the use Use of

of deadly weapons by those engaged in endeavouring to disperse a ^
e

ê !| n̂s by
riot, Chief Justice Tindal, in the charge already quoted, made the those

following observations (6) : "lucre is one case which stands in a engaged m
different situation troni the rest, and to which it may be proper riots?

(that I should call your particular attention I mean the case of

James Cossley Lewis, who is at present at large upon his recog-
nizance, but who stands charged, upon an inquest before the

coroner, with the offence of manslaughter, in shooting a boy of the
name of Morris. It appears from the depositions before the

coroner, that Lewis was acting in aid of the civil authorities in

assisting to clear the streets, after proclamation had been regularly
made, requiring the rioters to disperse themselves, and after they
Jiad continued together for more than an hour from the time of

making proclamation. It appears, also, by the testimony of the
witnesses that the pistol was not aimed at the boy who was
'unfortunately struck by tlie ball. The nature, however, of the
offence committed by Lewis will not depend so much upon that
fact as upon the circumstances under which the pistol was
originally discharged. If tlie firing of the pistol by Lewis was a
s-ash act, uncalled for by the occasion, or if it was discharged negli-

gently and carelessly, ttie offence would amount to manslaughter,
but if it was discharged in the fair and honest execution of his duty,
in endeavouring to disperse the mob, by reason of their resisting,
the act of firing the pistol was then an act justified by the occasion,
under the Riot Act before referred to, and the killing of the boy
would then amount to accidental death only, and not to the offence
of manslaughter."

17. There is no doubt that a person lawfully engaged in trying In appro-,

to apprehend a rioter is justified in using any degree of force to ^^^ ol

protect himself, or to overcome resistance. It is, however, some-
times impracticable to attempt the apprehension of individuals,
without using means calculated to occasion bloodshed, and tlie

firing on a mob (which is what using deadly weapons practically
means) can only be excused by the necessity of .-elf protection, or

t>y the circumstance of tlie force at tlie disposal of the authorities

'being so small that the commission of some felonious outrage
such as the burning of a mill, or the breaking open of a prison,

or the attacking of a barrack cannot be otherwise prevented (c).

(a) Charge of Chief Justice Tindal, quoted in R. v. Knnen, 5 C. & P. 262, note.
From early times the duty ot sheriffs and magistrates to suppress riots and appre-
hend rioteis, and the obligation of the people of tlie county to assist them have
tjieeii laid down and emou-ed by statutes Some of these, an, for example 15
Rich. 11, c. 21 (,1-^D, 13 Hen. IV, c. 7 (Mil), 2 Hen. V, sb. 1, c. 8 (1-iU), are
still unrepealed, and to some extent, at all events in lorce.

(b) H. v. / iimey, f> C. & P. 21, note.

(c) In the Six Mile Bridge cate or riots at the Connty C!are election in 1852, an
escort of two officers, two Serjeants, and forty n.nk and tile, employed to protect
voters going to poll, were attacked and stoned by the mob. Tlie soldiers tired,
without orders from their officer*, but, us was subsequently sworn by tue com-
manding officer, in dtfeiicr oj ihnii o lives, and ki:led~two or three of the n.ob.
Indictments were preferred agaimt those vho tired, or were supposed to i ave tired,
iut the bills were thrown out by the Grand Jury. Tlie chaige of Mr. Justice
Perrin to the Grand Jury in this case appears virtually to ignore the riotous
character and unlawful object of the mob, and the fact of the unprovoked attack
<u the soldiers.
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18. The observations made above with respect to the duty o

suppressing riots apply still more strongly to insurrections, or "
riots-

which savour of rebellion." Tn such cases the use of arms may be-

resorted to as soon as the intention of tlie insurgents to carry
their purpose by force is shown by open acts of violence, and it

becomes apparent that immediate action is necessary.
19. The expediency of arming the civil power with authority

to put an end to serious risings, before the commission of actual

outrage, was doubtless tlie motive which led to the passing of the
Eiot Act (1 Oeo. I. stat. 2, c. 5) in 1715 (a).

20. The first section enacts that, "If any persons, to the number
of twelve or more, being unlawfully, riotously, and tumultuously
assembled together, to the disturbance of the public peace....
and being required or commanded by any .... justice, . _

. . . . by proclamation to be made in the King's name, in.

the form hereinafter directed, to disperse tliemselves, and peace-

ably to depart . . .
, shall, to the number of twelve or more.

..... unlawfully, riotously, and tumultuously remain or
continue together for one -hour after such command or request made
by proclamation." they shall be adjudged felons. Suppose, there-

fore, a riot to have commenced, and the authorities present to be.

of opinion that serious consequences may be apprehended if the
rioters are not dispersed witldn a limited time, it would be their

duty to make the proclamation required by this Act ; and if

twelve or more persons remain together riotously and tumul-

tuously after the expiration of an limr tliey may be treated as

felons, and will be subject to the punishment of penal servitude

for life or not less than tliree years, or to imprisonment with or

without hard laboxir, not exceeding two years.
21. The form of the proclamation and the mode of making it

are provided for in the next section, which directs the justice,

among the rioters, or as near them as he can safely come, to com-
mand silence, and then with a loud voice to make proclamation in.

the following words :

"Our Sovereign Lord the King chargeth and commandeth alt
"
persons, being assembled, immediately to disperse themselves,.

" and peaceably to depart to their habitations or to their lawful
"
business, upon the pains contained in the Act made in the-

"
first year of King George the First, for preventing tumults andi

" riotous assemblies.
" God save the King

"
(b).

22. Further, section 3 provides that if the persons so riotously-

tumultuously assembled, or twelve or more of them, remain

together for one hour after the proclamation, they may be seized"

and apprehended by any justice or person assisting him
;
and that

if any of the persons so unlawfully assembled happen to be killed,

maimed, or hurt in the dispersing, seizing, or apprehending,.
or endeavouring to disperse, seize, or apprehend them, by reason

of their resisting, then the justices, constables, and persons assisting'
such justices and constables shall be fully indemnified for any
such killing, maiming, or hurting. Persons hindering the reading-
of the proclamation, and if the proclamation be hindered, persons'

(a) Similar Acts liad previously been passed : 3 &. 4 Edw. VI, c. ft; 1 Mar. sess. 2, c. 12.

(b) In K. v. Child, 4 C. & P., 442, it was derided that if in reading the pro-
clamation from tlie Riot Act tlie magistrates omit to read the words " God save the

King
"
at the end of it, persons remainins together for an hour after such reading ol

the proclamation cannot be convicted under s. 1 of the Act.
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not dispersing within an hour after the hindrance, suffer the same Ch. XIII,

punishment as persons who remain together for an hour after the

reading of the proclamation (a).
23. In the riots excited by Lord George Gordon in 1 780, the mob

ê^* "V^a
were allowed to proceed to great excesses without nny interference hefore the

by the civil or military authorities ; and this appears to have been proclama-

allowed under the impression that until the proclamation in the R^'t Acti
Riot Act was read the dispersion of the rioters would be illegal, read.

To correct this impression Lord Loughborough made use of the

following language :

"It has been imagined because the law allows an hour for the
"
dispersion of a mob to whom the Riot Act has been read (ft) by

" the magistrate, the better to support the civil authority, that
"
during that period of time the civil power and the magistracy are

"
disarmed, and the King's subjects, whose duty it is at all times

"to suppress riots, are to remain quiet and passive. No such
"
meaning was within view of the legislature, nor does the opera-" tion of the Act warrant any such effect. The civil magisti'ates" are left in possession of those powers which the law had given" them before. Tf the mob collectively, or a part of it, or any"
individual, within or before the expiration of that hour attempts" or begins to perpetrate an outrage amounting to felony, to pull" down a house, or by any other act to violate the law, it is the duty" of all present, of whatever description they may be. to endeavour

" to stop the mischief and to apprehend the offender
"

(c).

24. This passage shows that the Riot Act does not destroy any Further ofc-

power which lawfully existed bffore its passing for the suppression
servat

of riot ('/). But it also admits the inference that, as a general rule,
it would be extremely imprudent to use an armed force against a
mob until the proclamation required by the Act has been made
and the appointed space of an hour elapsed, except in circumstances
where either the proclamation cannot be read owing to the violence
of the mob, or the mob, before the expiration of an hour after it

has been read, perpetrate or are evidently about to perpetrate some
outrage amounting to felony. In every such case, when it arises,
the question has to be decided At what point does the felonious

purpose become so manifest as to justify action 1

25. Undoubtedly the question is difficult, but many circumstances Circum-

susgest themselves, which may serve as a guide to justices and
wiricifinaT

officers called on to act in cases of sudden tumult. The first ques- guide
tion they will ask themselves is for what purpose has the mob authorities

come together
1

? as a knowledge of the purpose of the mob usually
''

furnishes the most certain clue to a determination of the time and
mode at and in which forcible interference should take place. For
example, a mob assembles for the purpose of pulling down an
obstacle to a footpath, which has been obstructed either illegally or
with doubtful legality. Their proceedings may be disorderly, but
their purpose may be legal, and certainly is not felonious. The
probability is that as soon as they have effected their object they
will disperse. In such a case, the best course is to use no force,
but merely to take means to identify some of the parties con-

cerned, with a view to subsequent proceedings, if necessary.

(a) As to punishment under the Riot Act, see 7 Will. IV. and 1 Viet. c. 91, s. 1 ; 20 &
21 Viet., c. 3. s. 2 ; 54 <t- 5ft Viet. c. e>9, s. 1 .

(b) This expression, though very common, isnot strictly accurate. Not the Act but
only the proclamation is required to be read or recited.

(c) 2] Howell's State Trials, 193.

(d) See Report on Featherst.one Riot (Parl. Pap., 1893-94, C. 7234} p. 10, and
below, p. 220, Note. See also K.R., para. 955.
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26. On the other hand, suppose a mob determined to destroy
the cotton mill of an obnoxious proprietor They arm themselves
with weapons to break open the doors, and they show a settled inten-
tion to carry their object into effect. In such a case their intent
is felonious, but they should be warned of the danger they will incur
in attempting such an outrage, and the proclamation in the Hiot
Act should, if time allow, be read

;
and whether it has been read

or not, and whether the hour after the reading has or has not

expired, the apprehension of the ringleaders, or any other repres-
sive measures which may be necessary to prevent the actual com-
mission of an outrage, should be effected, if possible. Soldiers

may be summoned in case the civil authority is in danger of being
overpowered, but they should not be called into action till the

necessity arises for protecting life and property by military
force.

27. Take another instance. A meeting assembles in procession
with a view to political objects, say the furtherance of Parliamentary
reform, the abolition of an obnoxious tax, or any other political

object not involving rebellion against the established authority, or
a clear intention to enforce by violence the object, though legal,
which they have in view. It is, of course, quite possible that excite-

ment may prompt them to outrnge, but such a meeting, so long
as it commits no act of violence, should be interfered with as little

as may be, and no exhibition of force should take place till some
violent crime lias been or is about to be committed.

28. On the other hand, an assemblage which declares openly
that, it proposes to attack the con>tituted authorities, and which
consists wholly or partially of aimed men

;
or an attempt like that

of the Fenians at Chester in 1867 to seixe a cnstle for the purpose
of obtaining arms cannot be too quickly dealt with, and force
should be repelled by force, care being taken to avoid any
unnecessary bloodshed or injury.

29. The conclusions deducible from the foregoing pages appear
to be as follows :

1. Persons attending an un'awful assembly are guilty of a
misdemeanour, and the magistrates may, and under certain circum-
stances ought, to disperse an unlawful assembly.

2. Eioteis, before the proclamation contained in the Eiot Act
has been read and an hour ha.s expired, are guilty of a grave
misdemeanour, and may be dispersed by the magistrates. After
the proclamation has been read and nn hour has expired, all persons
riotously continuing together, to the number of twelve or more,
become felons, and the Act contains a clause indemnifying the
officers and their assistants in case of any of the mob being killed

or injured in the endeavour of the officers and their assistants to

seize, apprehend, or di.-pei'se them.
3. Insurgents, or pel-sons engaged in an insurrection, are guilty

of treason, the gravest sort of crime, and it is the duty of the

magistrates to take every lawful means to puf down an insurrection.
30. The law which commands the suppression of unlawful assem-

blies, riots, and insurrections necessarily justifies the civil power in

using the necessary degree of fore-e for their suppression. The
difficulty is to ascertain what is this necessary degree of force, and
the danger of making a mistake in the matter is serious, as any
excess in the useof force constitutes a crime.

31. Beginning with an unlawful assembly, it would appear that
the police have power to command those present to go away,
and to arrest them if they do not go, also to stop others whom
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they see joining tliem (). If the parties interfered with resist, Ch.^3
such force may be used as will compel obedience ; but it would
be extremely inadvisable to use any such force as would maim or

injure the person resisting, unless lie himself made an attack

indicting, or at all events calculated to indict, grievous personal

injury on his captor.
32. Proceeding to the cas-! of a riot before the proclamation J?^*

86 ol

required by the Ri'>t Act is read, the same observations apply as

in the case of an unlawful assembly. After the proclamation
has been read and an hour has ela -sed, considerable force may,
if necessary, be used for the purpose of dispersing the mob. If

the mob are committing, or evidently about to commit, some out-

rage calculated to endanger life or property, then, even before the

expiration of the hour after the reading of the proclamation, or

even without rending the proclamation at all, force may equally be
used. But even then deadly weapons ought not to be employed
against the rioters, unless they are aimed, or are in a position to

indict grievous injury on the persons endeavouring to disperse
them, or are committing, or on the point of committing, some
felonious outrage, which can only be stopped by armed force (ft).

33. The existence of an armed insurrection would justify the use of In case of

any degree of force necessary effectually to meet and cope with the j^
1

insurrection.

34. Applying the foregoing rules respecting the use of force Application

to soldiers, the following observations occur (c). Soldiers, when
^j^^ser-

acting in aid of the civil power, in no respect differ, in the view vations to

of the law, from armed citizens. Their organisation prevents their troops

being conveniently employed in using moderate force for the purpose powe?.

u

of dispersing or apprehending rioters without doing them any
injury ;

and as a general rule any action on their part involves the

risk of indicting death, or, at all events, grievous bodily harm.

Soldiers, therefore, should never be required to act except in cases

where the riot cannot reasonably be expected to be quelled with-

out resorting to such means of repression. These cases are practi-

cally confined to riots in whirl) violent crimes, such as murder,

house-breaking, or arson, are being committed, or are likely to be

committed, and to insurrections in which an intention is clearly
shown to attempt by force of arms the overthrow of the govern-
ment, or the execution of some general political purpose (6).

35. There remains to be considered the question on whom the Division'of

responsibility of acting rests in the case of the military being em-
[i^?

onsi "

ployed in the suppression of disturbances. The primary duty of between

preserving public order ivsts with the civil power. An officer, magistrate*

therefore, in all cases where it is practicable, should place himself
tswyOfficer,

under the orders of a magistrate. It will be the duty of the

magistrate to request tht officer
''
to take action

"
(d). On the

other hand, an otiicer will not perform his duty who, from fear of

responsibility, lies by and allows outrages to be committed which
it is in his power to check, merely on the ground that there
is no magistrate on the spot to give orders to the military (e).

If the officer and magistrate are acting together, the obligation lies

on the magistrate to give orders, and an officer would incur coii-

(a) Hawkins, Bk. 1, cli. Ixv, sec 11.

(6) See Report on tiie Featherstone Riot (Parl. Pap., 1893-94, C. 7234, p. 10),
and helow, p. 220, Note.

(c) The duties of the military in aid of the civil power are laid down in the King's
Regulations, | aras. 94-968.

(rf)K.R., paras. 956, 957.

(e) K.R., para. 968 ; such cases are, however, very exceptional.
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Oh. XIII. siderable responsibility by firing without his orders, or refusing to

fire in pursuance of his orders. Still, the law of England is that

a man obeys an illegal order at his own risk, and circumstances

might arise which would justify the officer in firing or not firing,

notwithstanding the magistrate might give orders to the con-

trary (a). The magistrate, also, if he acts with discretion, will

necessarily defer in military matters to the opinion of an officer,

and if he were to give orders to fire upon rioters, although dis-

suaded by the officer accompanying him he would, as was said in

the case of R. v. Pinney, have great, difficulty in defending himself

in the event of death occurring, should he be indicted for man-

slaughter (/>).

86. Complaint was made by Sir Charles Napier in his Remark*
on Military LHW, of the hardship of imposing on an officer the obli-

gation of deciding whether he is or is not justified in ordering his.

men to act. He contended that an officer ought not to be liable to

trial by the ordinary courts of justice for anything he may do in

executing the duty imposed on him by the civil magistrate, namely,
to quell the riot (c).

The answer is, that an officer has no greater responsibility than.

a civilian. Mr. Justice Littledale, in the case of R. v. Pinney, says :

" Now a person, whether a magistrate or a peace officer, who has
" the duty of suppressing a riot, is placed in a very difficult situa-
"

tion, for if by his acts he causes death, he is liable to be indicted
" for murder or manslaughter ;

and if he does not act he is liable
" to an indictment or an information for neglect ;

he is therefore
" bound to hit the precise line of his duty, and how difficult
"

it is to hit that precise line will be matter for your consideration ;.

" but that, difficult as it may be, he is bound to do. Whether a
" man has sought a public situation, as is often the case of mayors
" and magistrates, or whether as a peace officer he has been com-
"
pelled to take the office that he holds, the same rule applies, and

"
if persons were not compelled to act according to law, there would

" be an enrl of society."
At the same time the law has always made liberal allowance for

the difficulties of persons so circumstanced, and persons whose
intention is honest and upright, and who act with firmness to the

best of their judgment, need seldom fear the results of inquiry into

their conduct.

NOTE.
Extract from Report of Commit la- nn featherstone Riot.

The following summary of tl:e la>v as to the duties of soldiers in case of riot was

given in their Report, by the Committee who inquired into the facts of the Feather-

stone Riots in 1893. the Report gains we ;
'iht, from the fact that the Committee

was presided over by Lord Rowen. It will lit seen that this statement of the law

is in complete accord with the present chapter, 011 which, indeed, it seems to have

be>jn founded :

"
By the law of this country every one is hound to aid in the suppression of riotous

assemblages. Ti;e degree of force, however, which may be used in their suppression.

(a) K.R., parts. 957, 958 ; and Note to this Chap.
(b) See R. v. Hnnei/, 5 C. & P. 273. "The next thing imputed against the

'defendant is that there was a want of energy in his conduct in not ordering the
'

military to lire upon the rioters. Upon this part of the case it appears that he
4 was intending to do so, but was dissuaded by Colonel Brereton and also by Ma.]or

'Mackworth, and if the defendant had given .in order to tire upon the rioters, and
' death had ensued, he would, upon an indictment for murder or manslaughter, have

'had great difficulty to defend himself, if it had appeared that he had given the
' order to tire against the advice of two distinguished military officers." As to the

liability of subordinates, see eh. VIII, para. 98.

(c) Q'uoted by Clode, Mil. Forces ii, p. 153.
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depends oti the nature of each riot, for the force used must always l>e moderated Ch.
and proportioned to the circumstances of the case and to the eiM to be attained.
"The taking of life can only be .justified by the necessity for protecting persons

or propeity against various forms of violent crime, or by the necessity of dispersing
a riotous crowd which is dangerous unless dispersed, or in the case ol persona whose
conduct lias become felonious through disobedience to the provisions of the Hiot

Act, ami who resist the attempt to disperse or apprehend them. The riotous crowd
at the Aekton Hall Colliery was one whose danger consisted in its manifest design
violently to set tire and do serious damage to the colliery property, and in pursuit
of tiiat object to assault those upon ihe colliery premises. It was a crowd accord-

ingly which threatened serious outrage, amounting to felony, to property and
persons, and it became the duty of all peaceable subjects to assist in preventing
this. The neeessarv prevention of such outrage on person and

| roperty justifies
the guardians of the peace in the employment against a riotous crowd of even
deadly weapons." Ulticers and soldiers are under no special privileges and subject to no special
responsibilities as regards this principle of the law. A soldier for the purpose
of establishing civil order is only a citizen armed in a particular manner. He
cannot because he is a soldier excuse himself if without necessity he takes human
lite. The duty of magistrates and peace otiiceis to summon or to abstain from
summoning the assistance of tne military depends in like manner on the necessities
of the case. A sol-iier can only act by using his arms. The weapons he carries
are deadly. They cannot be employed at all without danger to life and limb,
and, in these days of improved rifles and perfected ammunition, without some
risk of injuring distant and possibly innocent bystanders. lo call for assistance

against rioters irom those who can only interpose under such grave conditions

ought, of course, to be the last expe lient of the civil authorities. But when
the call for help is made, and a necessity for assistance Irom the military has arisen,
to refu e such assistance is in law a misdemeanor.

" The whole action of the military when once called in ought, from first to last,
to be I ased on the principle of doing, and doing without fear, tbat which is abso-

lutely necessary to prevent serious crime, and of exercising all care and skill wi'h
ragaul to what is done. No set of rules exists which governs every instance or
dennes beforehand every contingency that may arise. One salutary practice is that
a magistrate should accompany the troops. The presence of a magistrate on such
occasions, although n<>t a legal obligation, is a matter of the highest importance.
Th military come, it may be, from a distance They know nothing, probably,
of the locality, or of the special circumstances. They lind themselves introduced

suddenly on a field of action, and they need the counsel of the local justice, who
is presumably familiar with the details of the case. But, although the magis-
trate's presence is of the highebt value and moment, his absence does not alter the
duly of tlie soldier, nor ought it to paraiy.->e his conduct, but only to render him
doubly careful as to the proper steps to be taken. No officer is justified by English
law in ntandmg by and allowing felonious outrage to be committed merely because
of a rnvgist rates absence.

" The question whether, on any occasion, the moment has come for firing upon
a mob of rioters depends, as we have said, on tiie necessities of tlie case. Such firing,
to be lawful, must, in the case of a riot like the present, be necessary to stop or

prevent such serious nd violent crime as we have alluded to; and it must be con-
ducted without recklessness or negligence. When the need is clear, the soldier's

duty is to lire with all reasonab e caution, so as to produ e no further injury than
what is absolutely wanted for the purpose of protecting person and property. An
order from the magistrate who is present is required by military reg dations, and
wisdom and discretion are ntirelv in fax our of the observance of such a practice.
But the order of tne magistrate has at law no legal effect. Its presence does not
justify the tiring if the magistrate is wrong. Its absence does not excuse the
officer for declining to tire when the necessity exists.

'' With tlie above doctrines of English law the Riot Act does not interfere.
Its effect is only to make the failure of a crowd to disperse for a whole hour after
the proclamation has been read a felony ; and on this ground to afford a statutory
justification for dispersing a felonious assemblage, even at the risk of taking life.

In the case of the Ackt n Hall Colliery, an hour had not elapsed after what is

(popularly called the reading of the Riot Act, before ihe military tired. No ju-tifi-
cation tor their tiring can therefore be resteU on the provisions of the Riot Act itself,
<the further consideration ot which may indeed be here dismissed from the case.
But tlie fact that an hour had not expired since its reading did not incapacitate
the troops from acting when outrage bad to be prevented. All their common law
duty as citizens and soldiers remained in full force. The justification of Captain
Barker and his men must stand or fall entirely by the common law. Was what
fehey did necessary, and no more tnau was necessary, to put a stop to or prevent
felonious crime? In doing it did they exercise all ordinary skill and caution, so
as to do ti" more harm than could be reasonably avoided ?

"
If these two conditions are made out, the fact that innocent people have suffered

does not involve the troops in legal lesponsibility. A guilty ringleader who
under such conditions is shot dead, dies by justifiable homicide. An innocent
[person killed under such conditions, w. ere no negligence has occurred, dies by an
.accidental death. The legd reason is nut that, the iiinoce .t person ha* tn thank
himself for what has happened, for it is couceivabl (though not often likely) that
he may have been unconscious of any danger and innocent of all imprudence.
The reason is that the soldier who tired has done nothing except what was his strict

legal duty." Parl. Pap. ls93-94, C. 7234,



CHAPTER XIV.

THE LAWS AND CUSTOMS OF WAR ON LAND.

NOTE.

What formerly appeared as Chapter XIV of this work is now

out of date, and owing to important questions of international law

being at the present time under consideiation at the Hague

Conference, it has been thought desirable to defer the rewriting of

the chapter till the results uf the Conference are available.
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Ch. XIV.

I.

THE GENEVA CONVENTION, 1864.

For the Amelioration of the Condition of the Wounded in

Armies in the Field, August 22, 1864.

Article I.

Les ambulances et les hopitaux militaires seront recomms neutre.*,

et, comnie tels, proteges et respecter par les belligerants aussi long-

teui[>s qu'ii s'y trouvera des m.Jades ou des blesses.

La ueutralite cesserait i ces ambulances on ces L6pitaux 6taient

gardes par uue force militaire.

Article II.

Le personnel des hdpitaux et des ambulances, comprenant
I'inteudance, les services de saute, d'administration, de transport
des blesses, aiusi que les aumoiiiers, }iarticipeia au benetice de la

neutrality lorsqu'il fonctiounera, et tant qu'il restera des blesses

a relever ou a secourir.

Article lit.

Les persnnnes desurnees dans 1'Article pr6ce"dent pourront,

apres I'occupation par 1'euuemi, continuer a remplir leurs fonctions

dans I'hopital on 1'ainbulance qu'elles desservent, ou se retirer pour
rejoiudre le corps auquel elles appartienneiit.
Dans ces circoustances, lorsquc ces peisonnes cfsseront leurs-

fonctions, elles seront remises aux avaut-postes enuemis, par les

soins de I'arnice occupant.

Article IV.

Le materiel des hopitaux militaires demeurant soumis aux lois-

de la guerre, les personnes actachet-s a ces hopitaux ne pourront,
en se reciraut, em]>orter que les objets qui sout leur propriete

particuliere.

Dans les niemes cireonstances, au contraire, 1'ambulance con*

servera son materiel.

Article V.

Les habitants du pays qui porteront secours aux blesses seront

rfspectes, et deuieurerunt libieo. Ls Generaux des Puissances.

belliyeraiitt-s auront pour mission de pievenir les habitants de

1'appel fait a leur humanite, et de la neutrality qui en sera la

consequence.
Tout blesse recueilli et soigne dans une maison y servira de

sauvegarde. L'habitant qui aura reoueilli ehfz lui des blesses sera

dispense du logi-meut des troupes, ainsi que d :uue partie des con-

tributions de guerre qui seraieiit iuiposees.

Article VI.

Les milHaires lilesses ou malades seront recueillis et

quelqne nation qu'ils appartieiidiont.
LfS Commandants-en-chef auront la facnlt6 de remettre imme-

diatmient, aux avani-postt-s ennemis, les militaires blesses pendant
le combat, loisque les cii Constances le peimettront, et du consente-
nient des deux partis.
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Ch. XIV. Seront renvoyes dans leurs pays ceux qui, apres gucrison, seroni

reconuus incapables de seivir.

Les antics pourront etre egalement renvoyes, a la condition de
ne pas repremlre les armes pendant la duree de la guerre.

Les evacuations, avee le personnel qui les dirige, serout converter

par une neutralite abaolue.

Article VII.

Un drapeau distinctif et uniforme sera adopt6 pour les hopitaux
les ambulance-^, et les evacuations. 11 devra etre, en toute ciroon-

stance, aocnmpagne <lu drapeau national.

Un brassard sera egnlement ad in is pour le personnel neutralise,
mais la delivrance en sera laisseV a 1'autonte militaire.

Le drapeau et le brass.trd purteront croix rouge sur fond blanc.

Article VIII.

Les details d'execution de la presente Convention seront regies

par les Uommaiidauts-en-chef des aruieea b^lliijei'antes, d'api-e.s les

iiisiriictions de leurs Gouveruemeuta respect i*'s. et conformement
aux principes gciieraux enonces dans cette Convention.

Article IX.

Les Hantes Puissances Contracrautes sont convenues de com-

muiiiquer la presente Convention aux Gouvernements qui n'ont pu
envoyer des Pieuipi.tentiaires a la Conference Internationale de

Geneve, en les invitant a y acceder ;
le Protucole est a cet effet

Jaisse ouveit.

Article X.

La prtisente Convention sera ratifiee, et les ratifications en seront

echangees a Berne, dans 1'espace de qu ttre mois, ou plus tot &i faire

se. pent.
En foi de quoi les Plenipotentiaires respectifs 1'ont signee, et y

ont appose 1
j cachet, de leurs arnies.

Fait a Geneve, le vingt-deuxieuie jour du mois d'aoflt, de 1'an mil
huit cent fcoixaute-quatre.

(TRANSLATION.)

( Article I.

Ambulances and mil i tary h os
[ litals shall be acknowledged to

be neutral, and, as such *hall be protected and respected by
belligerents so long as any sick or wounded may be therein.

Such neutrality shall cease if the ambulances or hospitals should

be held by a military force.

Article IT.

Persons employed in hospitals and ambulances, comprising the

staff for snpeiiiitemlem-e, medical service, administration, trans-

port of w(Ui<led, as well a~> chaplains, shall participate in the

bent-tit of neutrality whilst s> employed, and so long as there

remain any wounded to bnng in or to succour.
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Article III.

The persons designated in the preceding Article may, even after

occupation by the enemy, continue to fulfil their duties in the

hospital or ambulance which they serve, or may withdraw in order

to rejoin the corps to which they belong.
Under such circumstances, when those persons shall cease from

their functions, they shall be delivered by the occupying army to

the outposts of the enemy.

Article IV.

As the equipment of military hospitals remains subject to the

laws of war, persons attacftOT to such hospitals cannot, in with-

drawing, carry away ,any articles but such as are their private

property.
Under the same circumstances an ambulance shall, on the con-

trary, retain its equipment.

Article V.

Inhabitants of the country who may bring help to the wounded
shall be respected, and shall remain free. The Generals of the

belligerent Powers shall make it their care to inform the inhabitants

of the appeal addressed to their humanity, and of the neutrality
which will be the consequence of it.

Anv wounded man entertained and taken care of in a house
shall be considered as a protection thereto. Any inhabitant who
shall have entertained wounded men in his house shall be exempted
from the quartering, of troops as well as from a part of the con-

tributions of"war which may be imposed.

Article VI.

Wounded or sick soldiers shall be entertained and taken care of,

to whatever nation they may belong.
Commanders-in-chief shall have the power to deliver immediately

to the outposts of the enemy soldiers who have been wounded in

an engagement when circumstances permit this to be done, and with
the consent of both parties.
Those who are recognised, after their wounds are hea'ied, as

incapable of serving, shall be sent back to their country.
The others may also be sent back, on condition of not again

beaiing arms during the continuance of the war.

Evacuations, together with the persons under whose directions

they took pla<:e, shall be protected by an absolute neutrality.

Article VII.

A distinctive and uniform flag shall be adopted for hospitals,

ambulances, and evacuations. It must, on every occasion, be

accompanied by the national flag. An arm -badge (brassard) shall

also be allowed for individuals neutralised, but the delivery thereof
shall be left to military authority.
The flag and the arm-badge shall bear a red cross on a white

Oh. XIV.

ground.
Article V1I1.

The details of execution of the present Convention shall be

regulated by the Commanders-in-chief of belligerent armies,

according to the instructions of their respective Governments, and
in conformity with the general principles laid down in this
Convention.
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Ch. XIV. Article IX.

The High Contracting Powers have agreed to communicate the

present Convention to those Governments which have not found it

convenient to send Plenipotentiaries to the International Conference
at Geneva, with an invitation to accede thereto ; the Protocol is

for that purpose left open.

Article X.

The present Convention shall be ratified, and the ratifications
shall be exchanged at Berne in four months, or sooner if possible.

In witness whereof the respective Plenipotentiaries have signed
the same, and have affixed thereto the seal of their arms.
Done at Geneva, the twenty-second day of August, one thousand

eight hundred and sixty-four.

II.

THE DECLARATION OF ST. PETERSBURG, 1868.

Renouncing the use, in time of War, of Explosive Projectiles under
400 Grammes Weight.

DECLARATION.

Sur la proposition du Cabinet Imperial de Russie, une Commission
Militaire Internationale ayant ete reunie a St. Petersbourg, afin

d'examiner la convenance d'interdire 1'usage de certains projectiles
en temps de guerre entre les nations civilisees, et cette Commission

ayant fixe d'un commun accord les limites techniques ou les

necessites de la guerre doivent s'arreter devant les exigences de

1'humanite, les Soussignes sont autorises par les ordres de leurs

Gouvernements a declarer ce qui suit :

Considerant que les progres de la civilization doivent avoir pour
effet d'attenuer autant que possible^es calamites de la guerre ;

Que le seul but legitime que les Etats doivent se proposer durant
la guerre est I'affaiblissernent des forces militaires de 1'ennemi

;

Qu'a cet effet, il suffit de mettre hors de combat le plus grand
nombre d'hommes possible ;

Que ce but serait depasse par 1'emploi d'arines qui aggraveraient
inutilement les souffrarices des homines mis hors de combat, ou
rendraient leur mort inevitable

;

Que 1'emploi de pareilles armes serait des lors contraire aux lois

de 1'humanite ;

Les Parties Contractantes s'engagent a renoncer mutuellement,
en cas de guerre entre elles, a 1'emploi par leurs troupes de terre ou
de mer, de tout projectile d'un poids inferieur a 400 grammes
qui serait ou explosible ou charge de matieres fulminantes ou
inflammables.

Elles inviteront tous les Etats qui n'ont pas participe par 1'envoi

de Delegues aux deliberations de la Commission Militaire Inter-

nationale r6unie a St. Petersbourg a acceder au present engagement.
Cet engagement n'est obligatoire que pour les Parties Contractantee

ou Accedantes en cas de guerre entre deux ou plusieurs d'entre

elles : il n'est pas applicable vis-a-vis de Parties non-Contractantss

ou qui n'auraient pas acced.
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II cesserait 6galement d'etre obligatoire du moment ou, dans une Ch. XIV.
guerre entre Parties Contractautes ou Acc6dautes, une partie non-
Contractante ou qui n'aurait pas accede se joindrait a 1'un des

belligerants.
Les Parties Contractantes ou Accedantes se reservent de s'entendre

ulterieurement toutes les fois qu'une proposition precise serait

formulae en vue des perfectionnements a venir que la science

pourrait apporter dans rarmement des troupes, afin de mamtenir
les principes qu'elles ont poses et de concilier les necesssites de la

guerre avec les lois de 1'humanite.

Fait a St. Petersbourg, le ou^f
t

D6cem
1

brr
mbre

>
mil liuit cent

soixante-huit.

(TRANSLATION.)

DECLARATION.

On the proposition of the Imperial Cabinet of Russia, an Inter-

national Military Commission having assembled at St. Petersburg!!
in order to examine into the expediency of forbidding the use of

certain projectiles in times of war between civilized nations, and
that Commission, having by common agreement fixed the technical

limits at which the necessities of war ought to yield to the require-
ments of humanity, the Undersigned are authorized by the orders-

of their Governments to declare as follows :

Considering that the progress of civilization should have the
effect of alleviating as much as possible the calamities of war

;

That the only legitimate object which States should endeavour
to accomplish during war is to weaken the military forces of the

enemy ;

That for this purpose it is sufficient to disable the greatest

possible number of men ;

That this object would be exceeded by the employment of arms
which uselessly aggravate the sufferings of disabled men, or render
their death inevitable

;

That the employment of such arms would, therefore, be contrary
to the laws of humanity ;

The Contracting Parties engage mutually to renounce, in case of
war among themselves, the employment by their military or naval

troops of any projectile of a weight below 400 grammes, which is

either explosive or charged with fulminating or inflammable
substances.

They will invite all the States which have not taken part in the
deliberations of the International Military Commission assembled
at St. Petersburg!!, by sending Delegates thereto, to accede to the

present engagement.
This engagement is obligatory only upon the Contracting or

Acceding Parties thereto, in case of war between two or more of
themselves : it is not applicable with regard to non-Contracting
Parties, or Parties who shall not have acceded to it.

It will also cease to be obligatory from the moment when, in a
war between Contracting or Acceding Parties, a non-Contracting
Party or a non-Acceding Party shall join one of the belligerents.
The Gmtracting or Acceding Parties reserve to themselves to

come hereafter to an understanding wnenever a precise proposition
shall be drawn up in view of future improvements which science

may effect in the armament of troops, in order to maintain the

(M.L.) p 2
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Ch. XIV. principles which they have established, and to conciliate the

necessities of war with the laws of humanity.

Done at St. Petersburgh, the%%%*?*"> one thousand

eight hundred and sixty-eight.

III.

KEGULATIONS ANNEXED TO THE HAGUE CONVEN-
TION, 1899, RESPECTING THE LAWS AND CUSTOMS
OF WAR ON LAND.

ANNEXE A LA CONVENTION.

Reglcmeni concernant les Lois et Coutumes de la Guerre sur Terre.

SECTION I. DES BELLIGERANTS.

Chapitre I. DE LA QUALIT DE BELLIGERANT.

Article I.

LES lois, les droits, et les devoirs de la guerre ne s'appliquent pas
seulenieiit a 1'armee, mais encore aux milices et aux corps de

volontaires reunissant les conditions suivantes :

1. D'avoir a leur t8te vine personne responsable pour ses sub-

ordonnes ;

2. D'avoir un signe distinctif fixe et recoimaissable a distance
;

3. De porter les armes ouvertement ;
et

4. De se conformer dans leurs operations aux lois et coutumes de

la guerre.
Dans les pays ou les milices ou des corps de volontaires constituent

1'arruee ou en font partie, ils sont compris sous la denomination
" d'arniee."

Article IL

La population d'un territoire non occupe qui, a 1'approche de

1'ennemi, prend spontanement les armes pour combattre les troupes
d'iuvasion sans avoir eu le temps de s'organiser conformement a

1"Article Ier
, sera consideree comme belligerante si elle respecte les

lois et coutumes de la guerre.

Article III.

Les forces arniees des parties belligerantes peuvent se composer
de combattants et de non-combattants. En cas de capture par

1'ennemi, les uns et les autres out droit au traitement des prison-
niers de guerre.

Chapitre II. DES PRISONNIERS DE GUERRE.

Article IV.

Les prisonniers de guerre sont au pouvoir du Gouvernement

eunemi, mais non des individus ou des corps qui les ont captures.
lis doivent etre traites avec hurnanite.

Tout ce qui leur appartient personellement, excepte" les armes,

les chevaux, et les papiers militaires, reste leur propriete.
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Article V.
Ch.JCIV.

Les prisonniers de guerre peuvent etre assujettis a 1'internement

dans une ville, forteresse, camp, ou localite quelconque, avec

obligation de ne pas s'en eloigner au dela de certaines limites

determinees
;
rnais ils ne peuvent etre enfermes que par mesure de

surete indispensable.
Article VI.

L'Etat peut employer, comme travailleurs, les prisonniers de

guerre, selon leur grade et leurs aptitudes. C'es travaux ne seront

pas excessifs et n'auront aucun rapport avec les operations de la

guerre.
Les prisonniers peuvent etre autorises a travailler pour le

compte d'Administrations Publiques ou de particuliers, ou pour
leur proper compte.
Les travaux fait pour 1'Etat sont payes d'apres les tarifs en
ueur pour les militaires de 1'armee nationale executant les

rnernes travaux.

Lorsque les travaux ont lieu pour le compte d'autres Administra-
tions Publiques ou pour des particuliers, les conditions en sont

reglees d'accord avec 1'autorite militaire.

Le salaire des prisonniers contribuera a adoucir leur position, et

le surplus leur sera compte an moment de leur liberation, sauf

defalcation des frais d'entretien.

Article VII.

Le Gouvernement au pouvoir duquel se trouvent les prisonniers
cle guerre est charge de leur entretien.

A defaut d'une entente speciale entre les belligerants, les prison-
niers de guerre seront traites, pour la nourriture, le couchage, et

riiabillement, sur le meme pied que les troupes du Gouvernement

qui les aura captures.
Article VIII.

Les prisonniers de guerre seront spumis aux lois, reglements, et
ordres en vigueur dans 1'armee de 1'Etat au pouvoir duquel ils se
trouvent.

Tout acte d'insubordination autorise, a leur egard, les mesures de

rigueur necessaires.

Les prisonniers evades, qui seraient repris avant d'avoir pu
rejoiudre leur armee ou avant de quitter le territoire occnpe par
1'armee qui les aura captures, sont passibles de peines disciplinaires.

Les prisonniers qui, apres avoir reussi a s'evader, sont de nouveau
faits prisonniers, ne sont passibles d'aucune peine pour la fuite-

anterieure.

Article IX.

Chaque prisonnier de guerre est tenu de declarer, s'il est interrog6
a ce sujet, ses veritables noms et grade et, dans le cas ou il enfrein-

drait cette regie, il s'exposerait a une restriction des avantages
accordes aux prisonniers de guerre de sa categoric.

Article X.

Les prisonniers de guerre peuvent etre mis en liberte sur parole,
si les lois de leur pays les y autorisent, et, en pareil cas, ils sont

obliges, sous la garantie de leur honneur personnel, de remplir
scrupuleusement, tant vis-a-vis de leur propre Gouvernement que
vis-a-vis de celui qui les a faits prisonniers, les engagements qu'ils
auraient contractes.
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Ch. XIV. Dans le meme cas, leur propre Gouvernement est term de n'exiger
ni accepter d'eux aucun service coutraire a la parole donnee.

Article XL

Un^ prisonnier de guerre ne peut e~tre contraint d'accepter sa
liberte sur parole ;

de meme le Gouvernement ennemi n'est pas
oblige d'acceder a la demande du prisonnier reclamant sa mise en
liberte sur parole.

Article XII.

Tout prisonnier de guerre, libere sur parole et repris portant les

armes centre le Gouvernement envers lequel il s'etait engage
d'honneur, ou contre les allies de celui-ci, perd le droit au traite-

nient des prisonniers de guerre et peut etre traduit devant les

Tribunaux.
Article XIII.

Les individus qui suivent uue armee sans en faire directement

partie, tels que les correspondants et les reporters de journaux, les

vivancliers, les fournisseurs, qui tombent au pouvoir de Penneroi et

que celui-ci juge utile de detenir, ont droit au traitement des

prisonniers de guerre, a condition qu'ils soient munis d'une legitima-
tion de 1'autorite militaire de Parrnee qu'ils accompagnaient.

Article XIV.
II est constitue, ds le debut des hostilites, dans chacun des Etats

oelligerants et, le cas echeant, dans les pays neutres qui auront
recueilli des belligerants sur leur territoire, un bureau de ren-

seignements sur les prisonniers de guerre. Ce bureau, charge de
repondre a toutes les demandes qui les concernent, regoit des divers
services corupetents toutes les indications necessaires pour lui

permettre d'etablir une fiche individuelle pour chaque prisonnier
de guerre. II est tenu au courant des internements et des

mutations, aiusi que des entrees dans les hopitaux et des deces.
Le Bureau de Eenseignements est egalement charge de recueillir

et de centraliser tons les objets d'un usage personnel, valeurs,
lettres, &c., qui seront trouves sur les champs de bataille ou
delaisses par des prisonniers d^cedes dans les hopitaux et ambu-
lances, et de les transmettre aux iuteresses.

Article XV.
Les Societes de Secours pour les prisonniers de guerre, reguliere-

ment constituees selon la loi de leur pays et ayant pour objet d'etre
les intermediaires de 1'action charitable, recevront, de la part des

bellio-erants, pour elles et pour leurs agents dument accredites,
toute facilite, dans les limites tracees par les necessites militaires et
les regies administratives, pour accomplir efficacement leur tache
d humanite. Les Delegues de ces Societes pourront etre admis a
distribuer des secours dans les depots d'interuement, ainsi qu'aux
lieux d'etape des prisonniers rapatries, moyennant une permission
personnelle delivree par 1'autorite militaire, et en prenant 1'engage-
ruent par ecrit de se soumettre a toutes les mesures d'ordre et de

police que celle-ci prescrirait.

Article XVI.

Les Bureaux de Eenseignements jouissent de la franchise de

port. Les lettres, mandats, et articles d'argent, ainsi que les colis

postaux destines aux prisonniers de guerre ou expedies par eux,
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seront affranchis de toutes taxes postales, aussi bien dans les Oh. XIV.

pays d'origine et de destiuation que dans les pays intermediaires.

Les dons et secours en nature destines aux prisonniers de guerre
seront admis en franchise de tous droits d'entree et autres, aiiisi

que des taxes de transport sur les chemins de fer exploites par
1'Efcat.

Article XVII.

Les officiers prisonniers pourront recevoir le complement, s'il y a

lieu, de la solde qui leur est attribute dans cette situation par les

Reglements de leur pays, a charge de remboursemeiit par leur

Gouvernement.
Article XVIII.

Toute latitude est laissee aux prisonniers de guerre pour 1'exercice

de leur religion, y compris 1'assistance aux offices de leur culte, a la

seule condition de se conformer aux mesures d'ordre et de police

prescrites par I'autorit6 militaire.

Article XIX.

Les testaments des prisonniers de guerre sont re^us ou dresses

dans les memes conditions que pour les militaires de I'arm4e

nationale.

On suivra egalement les rnemes regies en ce qui concerne les

pieces relatives a la constatation des deces, aiusi que pour
I'inhimiation des prisonniers de guerre, en tenant compte de leur

grade et de leur rang.
Article XX.

Apreis la conclusion de la paix, le rapatriement des prisonniers de

guerre s'effectuera dans le plus bref delai possible.

Chapitre III. DES MALADES ET DES BLESSES.

Article XXI.

Les obligations des belligerants concernaut le service des malades
et des blesses sont regies par la Convention de Geneve du 22 Aout,
1864, sauf les modifications dont celle-ci pourra etre 1'objet.

SECTION II. DES HOSTILITES.

Chapitre I. DES MOTENS DE NUIRE 1 L'ENNEMI, DES SIEGES
ET DES BOMBARDEMENTS.

Article XXII.

Les belligerants n'ont pas un droit illimite quant au choix des

moyens de nuire a 1'ennemi.

Article XXIII.

Outre les prohibitions etablies par des Conventions speciales, il

est notamment interdit :

(a) D'employer du poison ou des armes empoisonnees ;

(6) De tuer ou de blesser par trahison des individus appartenant
a la nation ou d 1'armee ennemie

;

(c) De tuer ou de blesser un ennemi qui, ayant mis bas les armes
ou n'ayant plus les moyens de se defendre, s'est rendu a discretion

;

(d) De declarer qu'il ne sera pas fait de quartier ;
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v
(e) D'employer des armes, des projectiles, ou des rnatieres propres
causer des maux superflus ;

(/) D'user indurnent du pavilion parlementaire, du pavilion
national, ou des insignes militaires et de 1'uniforme de 1'ennemi,
ainsi que des signes distinctifs de la Convention de Geneve

;

(g) De detruire ou de saisir des proprietes ennemies, sauf les cas
oh ces destructions ou ces saisies seraient imperieusement com-
mandees par les necessites de la guerre.

Article XXIV.
Les ruses de guerre et 1'emploi des moyens necessaires pour se

procurer des renseignements sur 1'ennemi et sur le terrain sont
considered comme licites.

Article XX V.

II est interdit d'attaquer ou de bombarder des villes, villages,
habitations, ou bailments qui ne sont pas defendus.

Article XXVI.
Le Commandant des troupes assaillantes, avant d'entreprendre

le bombardement, et sauf le cas d'attaqne de vive force, devra faire
tout ce qui depend de lui pour en avertir les autorites.

Article XXVII.
Dans les sieges et bombardements, toutes les mesures necessaires

doivent e"tre prises pour epargner, autant que possible, les Edifices
consacres aux cultes, aux arts, aux sciences, et a la bienfaisance, les

hopitaux et les lieux de rassemblement de malades et de blesses, a
condition qui'ls ne soient pas employes en merne temps a un but
militaire.

Le devoir des assieges est de designer ces edifices ou lieux de
rassemblement par des signes visibles speciaux qui seront notifies
d'avauce a 1'assiegeant.

Article XX VIII.

II est interdit de livrer au pillage meme une ville ou localite

prise d'assaut.

Chapitre II. DES ESPIONS.

Article XXIX.
Ne peut ecre considere comme espion que 1'individu qui, agissant

clandestinement ou sous de faux pretextes, recueille ou cherche a
recueillir des informations dans la zone d'operations d'un belligerant,
avec 1'intention de les communiquer a la partie adverse.

Ainsi les militaires non deguises qui ont p6netre dans la zone
d'operations de 1'armee ennemie, a 1'effet de recueillir des informa-
tions, ne sont pas consideres comme espions : les militaires et les

non-militaires, accomplissaut ouvertement leur mission, charges de
transmettre des depeches destinees soit a leur propre arinee, soit a
1'armee ennemie. A cette categoric appartiennent egalement les
mdividus envoyes en ballon pour transmettre les depeches, et en
general, pour entretenir les communications entre les diverses
parties d'une armee ou d'un territoire.

Article XXX.
L'espion pris sur le fait ne pourra etre puni sans jugement

prealable.
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Article XXXL Ch. XIV.

L'espion qui, ayanl rejoint 1'armee a laquelle il appartient, est

capture plus tard par 1'ennemi, est traite comme prison nier de

guerre et n'encourt aucune responsabilite pour ses actes d'espion-

nage anterieurs.

Chapitre III. DES PARLEMENTAIRES.

Article XXXII
Est considere comme parlementaire 1'individu autorise par 1'un

des belligerants a entrer en pourparlers avec 1'autre et se pre-
sentant aveo le drapeau blanc. II a droit a 1'inviolabilite ainsi que
le trompette, clairon, ou tambour, le porte-drapeau et 1'interprete

qui 1'accompagneraient.
Article XXXIII.

Le Chef auquel un parlementaire est expedie n'est pas oblige de
le recevoir en toutes circonstances.

II peut prendre toutes les mesures necessaires afin d'empecher le

parlementaire de pron'ter de sa mission pour se renseigner.
II a le droit, en cas d'abus, de retenir temporairement le parle-

mentaire.

Article XXXIV.
Le parlementaire perd ses droits d'inviolabilite, s'il est prouve,

d'une maniere positive et irrecusable, qu'il a profite de pa position

privilegiee pour provoquer ou commettre un acte de trahison.

Chapitre IV. DES CAPITULATIONS.

Article XXXV.
Les Capitulations arretees entre les Parties Contractantes doivent

tenir compte des regies de Fhonneur militaire.

Une fois fixees, elles doivent etre scrupuleusement observees par
les deux parties.

Chapitre V. DE L'ARMISTICE.

Article XXXVI.
L'armistice suspend les operations de guerre par un accord

mutuel des parties belligerantes. Si la duree n'en est pas deter-

minee, Jes parties belligerantes peuvent reprendre en tout temps
les operations, pourvu toutefois que 1'ennemi soit averti en temps
conveun, conformement aux conditions de 1'armistice.

Article XXXVII.

L'armi.-tice peut Stre general ou local. Le premier suspend
partout les operations de guerre des Etats belligerants ;

le second,
settlement entre certaines fractions des ai-mees belligerantes et dans
un rayon determine.

Article XXXVIII.
L'armistice doit etre notifie officiellement et en temps utile aux

autorites competentes et aux troupes. Les hostilites sont suspen-
dues immediatement apres la notih'cation on au terme fixe.

Article XXXIX.
II depend des Parties Contractantes de fixer, dans les clauses de

1'armistice, les rapports qui pourraient avoir lieu, sur le theatre de
la guerre, avec les populations et entre elles.
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Ch
JCIV. Article XL.

Toute violation grave de I'armistice, par Tune dee parties, donne

a 1'autre le droit de le denoncer et meme, en cas d'urgence, de

reprendre inimediatement les hostilites.

Article XLI.

La violation des clauses de 1'armistice par des particuliers

agissant de leur propre initiative, donne droit settlement a reclamer

la punition des coupables et, s'il y a lieu, une indemnite pour les

pertes eprouv6es.

SECTION III. DE L'AUTOBITE MILITAIRE SUE, LE
TEERITOIEE LE L'ETAT ENNEMI.

Article XLII.

Un territoire est considere comme occupe lorsqu'il se trouve

place de fait sous 1'autorite de 1'armee ennemie.

L'occupation ne s'etend qu'aux territoires ou cette autorite est

etablie et en mesure de s'exercer.

Article XLIII.

L'autorite du pouvoir legal ayant passe de fait entre les mains

de 1'occupant, celui-ci prendra toutes les mesures qui dependent de

lui en vue de retablir et d'assurer, autant qu'il est possible, 1'ordre

et la vie publics en respectant, sauf empchement absolu, les lois

en vigueur dans le pays.
Article XLIV.

II est interdit de forcer la population d'un territoire occupe a

prendre part aux operations militaires contre son propre pays.

Article XLV.
II est interdit de contraindre la population d'un territoire occupe

a preter serment a la Puissance ennemie.

Article XLVI.
L'honneur et les droits de la famille, la vie des individus et la

propriete privee, ainsi que les convictions religieuses et 1'exercice

des cultes, doivent tre respected.
La propriete privee ne peut pas etre confisquee.

Article XLVII.

Le pillage est formellement interdit.

Article XLVIII.

Si 1'occupant preleve, dans le territoire occupe, les imp&ts, droits

et peages etablis au profit de 1'Etat, il le fera, autant que possible,

d'apres les regies de 1'assiette et de la repartition en vigueur, et il

en resultera pour lui Tobligation de pourvoir aux frais de 1'adminis-

tration du territoire occupe dans la mesure ou le Gouvernement

legal y etait tenu.
Article XLIX.

prel
ce ne pourra etre que pour
tration de ce territoire.
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Article L. Oh. XIV.

Aucune peine collective, pecuniaire ou autre, ne pourra etre

edictee oontre les populations a raison de faits individuels dont elles

ne pourraient 6"tre considerees comnie solidairement responsables.

Article LI.

Aucune contribution ne sera pei^ue qu'en vertu d'un ordre ecrit

et sous la responsabilite d'un General-en-chef.

II ne sera precede, autant que possible, a cette perception que

d'apres les regies de 1'assiette et de la repartition des impots en

vigneur.
Pour toute contribution un re9u sera delivre aux contribuables.

Article LII.

Des requisitions en nature et des services ne pourront etre

reclames des communes ou des habitants, que pour les besoins de
1'armee d'occupation. Us seront en rapport avec les ressources du

pays et de telle nature qu'ils n'impliquent pas pour les populations

1'obligation de prendre part aux operations de la guerre centre leur

patrie.
Ces requisitions et ces services ne seront reclames qu'avec

1'autorisation du Commandant dans la localite occupee.
Les prestations en nature seront, autant que possible, payees au

comptant ;
sinon elles seront constatees par des re9us.

Article LI11.
L'armee qui occupe un territoire ne pourra saisir que le numeraire,

les fonds et les valeurs exigibles appartenant en propre a 1'Etat, les

depots d'armes, moyens de transport, magasins et approvisionne-
ments et, en general, toute propriete mobiliere de 1'Etat de nature
a servir aux operations de la guerre.
Le materiel des chemins de fer, les telegraphes de terre, les

telephones, les bateaux a vapeur et autres navires, en dehors des

cas regis par la loi maritime, de meme que les depots d'armes et en

general toute espece de munitions de guerre, meme appartenant a

des Societes ou a des personnel privees, sont egalement des moyens
de nature a servir aux operations de la guerre, mais devront etre

restitues, et les indemnites seront regimes a la paix.

Article LI V.

Le materiel des ,chetnins de fer provenant d'Etats neutres, qu'il

appartieune aces Etats ou a des Societus ou personnes privees, leur

sera renvoye" aussitot que possible.

Article L V.

L'Etat occupant ne se considerera que comme administrateur et

usufruitier des edifices publics, immeubles, forets et exploitations

agricoles appartenant a 1'Etat ennemi et se trouvant dans le pays
occupe. II devra sauvegarder le fonds de ces propriet6s et les

administrer conformement aux regies de 1'usufruit.

Article L VI.

Les biens des communes, ceux des etablissements consacres aux

cultes, a la charite et a 1'iustruction, aux arts et aux sciences, meme
appartenant a 1'Etat, seront traites comme la propriete privee.

Toute saisie, destruction ou degradation intentionnelle de sem-
blables etablissements, de monuments historiques, d'ceuvres d'art

et de science, est interdite et doit etre poursuivie.
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Ch. XIV. SECTION IV. DES BELLTGERANTS INTERNES ET DES
BLESSES SOIGNES CHEZ LES NEUTRES.

Article LVIL
/

L'Etat neutre qui reQoit sur son territoire des troupes appartenant
aux armees belligerantes, les internera, autant que possible, loin du
theatre de la guerre.

II pourra les garder dans des camps, et meme les enfermer dans
des forteresses ou dans des lieux appropries a cet effet.

II decidera si les officiers peuvent etre laisses libres en prenant
1'engagement sur parole de ne pas quitter le territoire neutre sans

autorisation.

Article LVI1I.

A defaut de Convention speciale, 1'Etat neutre fournira aux
internes les vivres, les habillements, et les secours commandes par
rimmanite.

Bonification sera faite, a la paix, des frais occasionnes par
1'internement.

Article LIX.

L'Etat neutre pourra autoriser le passage sur son territoire des

blesses ou malades appartenant aux armees belligerantes, sous la

reserve que les trains qui les ameneront ne transporteront ni

personnel ni materiel de guerre. En pareil cas, 1'Etat neutre est

tenu de prendre les measures de surete et de controle nticessaires a

cet efFet.

Les blesses ou malades amenes dans ces conditions sur le territoire

neutre par un des belligerants, et qui appartiendraient a la partie

adverse, devront etre gardes par 1'Etat neutre, de maniere qu'ils ne

puissent de nouveau prendre part aux operations de la guerre.
Celui-ci aura les mmes devoirs quant aux blesses ou malades de
1'autre armee qui lui seraient confies.

Article LX.

La Convention de Geneve s'applique aux malades et aux blesses

internes stir territoire neutre.

(TRANSLATION.)

ANXEX TO THE CONVENTION.

Regulations respecting the Laws and Customs of War on Land.

SECTION I. ON BELLIGERENTS.

Chapter I. ON THE QUALIFICATIONS OF BELLIGERENTS.

Article I.

THE laws, rights, and duties of war apply not only to armies,
but also to militia and volunteer corps, fulfilling the following
conditions :

1. To be commanded by a person responsible for hh sub-

ordinates
;

2. To have a fixed distinctive emblem recognizable at a distance :
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3. To carry arms openly ;
and Ch. XIV.

4. To conduct their operations in accordance with the laws and
ustorns of Avar.

In countries where militia or volunteer corps constitute the

Army, or form part of it, they are included under the denomina-
tion '"

army,"
Article II.

The population of a territory which has not been occupied who,
on the enemy's approach, spontaneously take up arms to resist the

invading troops without having time to organize themselves in

accordance with Article I, shall be regarded a belligerent, if they

respect the laws and customs of war.

Article III.

The armed forces of the belligerent parties may consist of com-
batants and non-combatants. In case of capture by the enemy
both have a right to be treated as prisoners of war.

Chapter II. ON PRISONERS OF WAR.

Article IV.

Prisoners of war are in the power of the hostile Government,
but not in that of the individuals or corps who captured them.

They must be humanely treated.

All their personal belongings, except arms, horses, and military

papers, remain their property.

Article V.

Prisoners of war may be interned in a town, fortress, camp, or

any other locality, and bound not to go beyond certain fixed limits
;

but they can only be confined as an indispensable measure of

safety.
Article VI.

The State may utilize the labour of prisoners of war according
to their rank and aptitude. Their tasks shall not be excessive,
and shall have nothing to do with the military operations.

Prisoners may be authorized to work for the Public Service, for

private persons, or on their own account.
Work done for the State shall be paid for according to the tariffs

in force for soldiers of the national army employed on similar

tasks.

When the work is for other branches of the Public Service or
for private persons, the conditions shall be settled in agreement
with the military authorities.

The wages of the prisoners shall go towards improving their

position, and the balance shall be paid them at the time of their

release, after deducting the cost of their maintenance.

Article VII.

The Government into whose hands prisoners of war have fallen

is bound to maintain them.

Failing a special agreement between the belligerents, prisoners
of war shall be treated as regards food, quarters, and clothing, on
the same footing as the troops of the Government which has

captured them.
Article VIII.

Prisoners of war shall be subject to the laws, regulations, and
orders in force in the army of the State into whose hands they
have fallen.



238 THE LAWS AND CUSTOMS OF WAR.

XIV. Any act of insubordination warrants the adoption, as regards

them, of such measures of severity as may be necessary.

Escaped prisoners, recaptured before they have succeeded in

rejoining their army, or before quitting the territory occupied by
the army that captured them, are liable to disciplinary punish-
ment.

Prisoners who, after succeeding in escaping, are again taken

prisoners, are not liable to any punishment for the previous flight.

Article IX.

Every prisoner of war, if questioned, is bound to declare his

true name and rank, and if. he disregards this rule, he is liable to a

curtailment of the advantages accorded to the prisoners of war of

his class.

Article X.

Prisoners of war may be set at liberty on parole if the laws of

their country authorize it, and, in such a case, they are bound, on
their personal honour, scrupulously to fulfil, both as regards their

own Government and the Government by whom they were made

prisoners, the engagements they have contracted.

In such cases, their own Government shall not require of nor

accept from them any service incompatible with the parole given.

Article

A prisoner of war cannot be forced to accept his liberty on

parole ; similarly the hostile Government is not obliged to assent

to the prisoner's request to be set at liberty on parole.

Article XII.

Any prisoner of war, who is liberated on parole and recaptured,

bearing arms against the Government to whom he had pledged his

honour, or against the allies of that Government, forfeits his right
to be treated as a prisoner of war, and can be brought before the

Courts.

Article XIII.

Individuals who follow an army without directly belonging to it,

such as newspaper correspondents and reporters, sutlers, con-

tractors, who fall into the enemy's hands, and whom the latter

think tit to detain, have a right to be treated as prisoners of war,

provided they can produce a certificate from the military authorities

of the army they were accompanying.

Article XIV.

A Bureau for information relative to prisoners of war is insti-

tuted, on the commeucement of hostilities, in each of the belli-

gerent States and, when necessary, in the neutral countries on

whose territory belligerents have been received. This Bureau is

intended to answer all inquiries about prisoners of war, and is

furnished by the various services concerned with all the necessary
information to enable it to keep an individual return for each

prisoner of war. It is kept informed of internments and changes,
as well as of admissions into hospital and deaths.

It is also the duty of the Information Bureau to receive and
collect all objects of personal use, valuables, letters, &c., found on
the battlefields or left by prisoners who have died in hospital or

ambulance, and to transmit them to those interested.
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Article XV. Oh. XIV.

Relief Societies for prisoners of war, which are regularly con-

stituted in accordance with the law of the country with the object
of serving as the intermediary for charity, shall receive from the

belligerents for themselves and their duly accredited agents every

facility, within the bounds of military requirements and Adminis-
trative Regulations, for the effective accomplishment of their

humane task. Delegates of these Socities may be admitted to the

places of internment for the distribution of relief, as also to the

halting places of repatriated prisoners, if furnished with a personal

permit by the military authorities, and on giving an engagemeno
in writing to comply with all their Regulations for order and

police.

Article XVI.

The Information Bureau shall have the privilege of free postage.
Letters, money orders, and valuables, as well as postal parcels
destined for the prisoners of war or dispatched by them, shall be
free of all postal duties, both in the countries of origin and

destination, as well as in those they pass through.
Gifts and relief in kind for prisoners of war shall be admitted

free of all duties of entry and others, as well as of payments for

carriage by the Government railways.

Article XVII.

Officers taken prisoners may receive, if necessary, the full pay
allowed them in this position by their country's regulations, the
amount to be repaid by their Government.

Article XVIII.

Prisoners of war shall enjoy every latitude in the exercise of

their religion, including attendance at their own church services,

provided only they comply with the regulations for order and

police issued by the military authorities.

Article XIX.

The wills of prisoners of war are received or drawn up on the
same conditions as for soldiers of the national army.
The same rules shall be observed regarding death certificates, as

well as for the burial of prisoners of war, due regard being paid
to their grade and rank.

Article XX.

After the conclusion of peace, the repatriation of prisoners of

war shall take place as speedily as possible.

Chapter III. ON THE SICK AND WOUNDED.

Article XXL
The obligations of belligerents with regard to the sick and

wounded are governed by the Geneva Convention of the 22nd

August, 1864, subject to any modifications which may be
introduced into it.
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Ch. XIV. SECTION II. ON HOSTILITIES.

Cliapter I. ON MEANS OF INJURING THE ENEMY, SIEGES,
AND BOMBARDMENTS.

Article XXII.

The right of belligerents to adopt means of injuring the enemy
is not unlimited.

Article XXIII.

Besides the prohibitions provided by special Conventions, it is

especially prohibited :

(a.) To employ poison or poisoned arms
;

(6.) To kill or wound treacherously individuals belonging to the
hostile nation or army ;

(c.) To kill or wound an enemy who, having laid down arms, or

having no longer means of defence, has surrendered at discretion ;

(d.) To declare that no quarter will be given ;

(e.) To employ arms, projectiles, or material of a nature to cause

superfluous injury ;

(/.) To make improper use of a flag of truce, the national flag,
or military ensigns and the enemy's uniform, as well as the distinc-

tive badges of the Geneva Convention ;

(g.) To destroy or seize the enemy's property, unless such de-

struction or seizure be imperatively demanded by the necessities

of war.
Article XXIV.

Ruses of war and the employment of methods necessary to

obtain information about the enemy and the country, are con-
sidered allowable.

Article XXV.
The attack or bombardment of towns, villages, habitations or

buildings which are not defended, is prohibited.

Article XXVL
The Commander of an attacking force, before commencing a

bombardment, except in the case of an assault, should do all he can
to warn the authorities.

Article XXVII.

In sieges and bombardments all necessary steps should be taken
to spare as far as possible edifices devoted to religion, art, science,
and charity, hospitals, and places where the sick and wounded are

collected, provided they are not used at the same time for military
purposes.
The besieged should indicate these buildings or places by some

particular and visible signs, which should previously be notified to

the assailants.

Article XXVIII.

The pillage of a town or place, even when taken by assault, is

prohibited.

Chapter II. ON SPIES.

Article XXIX.
An individual can only be considered a spy if, acting clandestinely,

or on false pretences, he obtains, or seeks to obtain information in
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the zone of operations of a belligerent, with the intention of Ch. XIV.

communicating it to the hostile party.

Thus, soldiers not in disguise who have penetrated into the zone
of operations of a hostile army to obtain information are not con-

sidered spies. Similarly, the following are not considered spies :

soldiers or civilians, carrying out their mission openly, charged
with the delivery of despatches destined either for their own army
or for that of the enemy. To this class belong likewise individuals

sent in balloons to deliver despatches, and generally to maintain

communication between the various parts of an army or a territory.

Article XXX.
A spy taken in the act cannot be punished without previous

trial.

Article XXXI.
A spy who, after rejoining the army to which he belongs, is

subsequently captured by the enemy, is treated as a prisoner of

war, and incurs no responsibility for his previous acts of espionage.

Chapter III. ON FLAGS or TRUCE

Article XXXII.
An individual is considered as bearing a flag of truce who is

authorized by one of the belligerents to enter into communication
with the other, and who carries a white flag. He has a right to

inviolability, as well as the trumpeter, bugler, or drummer, the

flag-bearer, and the interpreter who may accompany him.

Article XXXIII.

The Chief to whom a flag of truce is sent is not obliged to receive

it in all circumstances.
He can take all steps necessary to prevent the envoy taking

advantage of liis mission to obtain information.
In case of abuse, he has the right to detain the envoy tem-

porarily.

Article XXXIV.
The envoy loses his rights of inviolability if it is proved beyond

doubt that he has taken advantage of his privileged position to

provoke or commit an act of treachery.

Chapter IV. ON CAPITULATIONS.

, Article XXXV.

Capitulations agreed on between the Contracting Parties must
be in accordance with the rules of military honour.
When once settled, they must be scrupulously observed by both

the parties.

Chapter V. ON ARMISTICES.

Article XXXVI.
An armistice suspends military operations by mutual agreement

between the belligerent parties. If its duration is not fixed, the

belligereiit parties can resume operations at any time, provided
always the enemy is warned within the time agreed upon, in

accordance with the terms of the armistice.

(M.L.) Q
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Oh, XTV. Article XXXVII.
An armistice may be general or local. The first suspends all

military operations of the belligerent States ;
the second, only

those between certain fractions of the belligerent armies and in a

fixed radius.

Article XXXVIII.
An armistice must be notified officially, and in good time, to the

competent authorities and the troops. Hostilities are suspended
immediately after the notification, or at a fixed date.

Article XXXIX.
It is for the Contracting Parties to settle, in the terms of the

armistice, what communications may be held, on the theatre of

war, with the population and with each other.

Article XL.

Any serious violation of the armistice by one of the parties gives
the other party the right to denounce it, and even, in case of

urgency, to recommence hostilities at once.

Article XLI.
A violation of the terms of the armistice by private individuals

acting on their own initiative, only confers the right of demanding
the punishment of the offenders, and, if necessary, indemnity for

the losses sustained.

SECTION III. ON MILITARY AUTHORITY OVER HOSTILE
TERRITORY.

Article XLII.

Territory is considered occupied when it is actually placed under
the authority of the hostile army.
The occupation applies only to the territory where such authority

is established, and in a position to assert itself.

Article XLIII.
The authority of the legitimate power having actually passed

into the hands of the occupant, the latter shall take all steps in his

power to re-establish and insure, as far as possible, public order

^uid safety, while respecting, unless absolutely prevented, the laws

m force in the country.
Article XLIV.

Any compulsion of the population of occupied territory to take

part in military operations against its own country is prohibited.

Article XLV.
Any pressure on the population of occupied territory to take the

oath to the hostile Power is prohibited.

Article XL VI.

Family honours and rights, individual lives and private property,
as well as religious convictions and liberty, must be respected.

Private property cannot be confiscated.

Article XL VIL
JPiilage is formally prohibited.
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Article XL VILI. Ch.JCIV.
If, in the territory occupied, the occupant collects the taxes, dues,

and tolls imposed for the benefit of the State, he shall do it, as far

as possible, in accordance with the rules in existence and the

assessment in force, and will in consequence be bound to defray
the expenses of the administration of the occupied territory on the

same scale as that by which the legitimate Government was bound.

Article, XLIX.
If, besides the taxes mentioned in the preceding Article, the

>ccupant levies other money taxes in the occupied territory, this

an only be for military necessities or the administration of such

erritory.
Article L.

No general penalty, pecuniary or otherwise, can be inflicted on

the population on account of the acts of individuals for which it

cannot be regarded as collectively responsible.

Article LI.

No tax shall be collected except under a written order and on
the responsibility of a Commander-in-chief.

This collection shall only take place, as far as possible, in accord-

ance with the rules in existence and the assessment of taxes in force.

For every payment a receipt shall be given to the taxpayer.

Article LI1.

Neither requisitions in kind nor services can be demanded from
lommunes or inhabitants except for the necessities of the army of

occupation. They must be in proportion to the resources of the

country, and of such a nature as not to involve the population in the

obligation of taking part in military operations against their country.
These requisitions and services shall only be demanded on the

authority of the Commander in the locality occupied.
The contributions in kind shall, as far as possible, be paid for in

ready money ;
if not, their receipt shall be acknowledged.

Article LIU.
An army of occupation can only take possession of the cash,

funds, and property liable to requisition belonging strictly to the

State, depots of arms, means of transport, stores and supplies, and,

generally, all movable property of the State which may be used for

military operations.

Railway plant, land telegraphs, telephones, steamers, and other

ships, apart from cases governed by maritime law, as well as depots
of arms and, generally, all kinds of war material, even though
belonging to Companies or to private persons, are likewise material
which may serve for military operations, but they must be restored

at the conclusion of peace, and indemnities paid for them.

Article LTV.
The plant of railways coming from neutral States, whether the

property of those States, or of Companies, or of private persons,
shall be sent back to them as soon as possible.

Article L \".

The occupying State shall only be regarded as administrator and

usufructuary of the public buildings, real property, forests, and

agricultural works belonging to the hostile State, and situated i

the occupied country. It must protect the capital of these

properties, and administer it according to the rules of usufruct.

(M.L.) Q 2
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Ch. XIV. Article L VI.

The property of the communes, that of religious, charitable, and
educational institutions, and those of arts and science, even when
State property, shall be treated as private property.
All seizure of, and destruction, or intentional damage done to

such institutions, to historical monuments, works of art or science,
is prohibited, and should be made the subject of proceedings.

SECTION IV. ON THE INTERNMENT OF BELLIGERENTS
AND THE CARE OF THE WOUNDED IN NEUTRAL
COUNTRIES.

Article L VII.

A neutral State which receives in its territory troops belonging
to the belligerent armies shall intern them, as far as possible, at a
distance from the theatre of war.

It can keep them in camps, and even confine them in fortresses

or localities assigned for this purpose.
It shall decide whether officers may be left at liberty on giving

their parole that they will not leave the neutral territory without
authorization.

Article L VIII.

Failing a special Convention, the neutral State shall supply the

interned with the food, clothing and relief required bv humanity.
At the conclusion of peace, the expenses caused by the internment

shall be made good.
Article LIX.

A neutral State may authorize the passage through its territory
of wounded or sick belonging to the belligerent armies, on condition

that the trains bringing them shall carry neither combatants nor
war material. In such a case, the neutral State is bound to adopt such
measures of safety and control as may be necessary for the purpose.
Wounded and sick brought under these conditions into neutral

territory by one of the belligerents, and belonging to the hostile

party, must be guarded by the neutral State, so as to insure iheir

not taking part again in the military operations. The same duty
shall devolve on the neutral State with regard to wounded or sick

of the other army .who may be committed to its care.

Article LX.
The Geneva Convention applies to sick and wounded interned in

neutral territory.

IV.

THE GENEVA CONVENTION, 1906.

For the Amelioration of the Condition oj the Wounded and Sick
in Armies in the Field.

Chapitre Premier. DBS BLESSES ET MALADES.

Article Premier.

Les militaires et les autres personnes omciellemeiit attachees aux

armees, qui seront blesses ou malades, devront tre respectes et

soignes, sans distinction de nationalite, par le belligerant qui les

aura en son pouvoir.
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Toutefois le belligerant, oblige d'abandonuer des malades ou des Oh. XIV.
blesses a son adversaire, laissera avec eux, autant que les circon-

stances militaires le permettront, une partie de son personnel et de
son materiel sauitaires pour coutribuer a les soigner.

Article 2.

Sous reserve des soins a leur fournir en vertu de Particle prece-

dent, les blesses ou malades d'une arniee tombes au pouvoir de
1'autre belligerant sont prisouniers de guerre et les regies generates
dii droit des gens concernant les prisonniers leur sont applicables.

Cependant, les belligerants restent libres de stipuler entre eux,
a Pegard des prisonniers blesses ou malades, telles clauses d'excep-
tion ou de faveur qu'ils jugeront utiles

;
ils auront, notarnment, la

faculte de convenir :

De se remettre reciproquement, apres un combat, les blesses

laisses sur le champ de bataille
;

De renvoyer dans leur pays, apres les avoir mis en etat d'etre

transported ou apres guerison, les blesses ou malades qu'ils lie

voudront pas garder prisonniers ;

De remettre a un Etat neutre, du cousentement de celui-ci, ,des
blesses ou malades de la partie adverse, a la charge par PEtat
neutre de les interner jusqu'a la fin des hostilites.

Article 3.

Apres chaque combat, Poccupant du champ de bataille prendra
des mesures pour rechercher les blesses et pour les faire proteger,
ainsi que les niorts, coutre le pillage et les ruauvais traitements.

II veillera a ce que Pinhumation 'ou Pincineration des morts soit

precedee d'un examen attentif de leurs cadavres.

Article 4.

Chaque belligerant enverra, des qu'il sera possible, aux autorites

de leur pays ou de leur arniee les marques ou pieces militaires

d'identite trouvees sur les morts et 1'etat nominatif des blesses ou
malades recueillis par lui.

Les belligerants se tiendront reciproquement au courant des

internements et des mutations, ainsi que des entrees dans les

hopitaux et des deces survenus parmi les blesses et malades en
leur pouvoir. Ils recueillerout tous les objets d'un usage personnel,
valeurs, lettres, etc., qui seront trouves sur les champs de bataille

ou delaiss3s par les blesses ou malades decedes dans les etablisse-

ments et formations sauitaires, pour les faire tranrnettre aux
interesses par les autorites de leur pays.

Article 5.

L'autorite militaire pourra faire appel au zele charitable des
habitants pour recueillir et soigner, sous son controle, des blesses

ou malades des armees, en accordant aux personnes ayant repondu
a cet appel une protection speciale et certaines immunites.

Chapitre II. DES FORMATIONS ET ETABLISSEMENTS SANITAIRES.

Article 6.

Les formations sanitaires mobiles (c'est- a-dire celles qui sont
destinees a accompagner les armees en campagne) et les etablisse-

ments fixes du service de sante seront respectes et proteges par les

belligerants.
Article 7.

La protection due aux formations et etablissements sanitaires
cesse si 1'on en use pour commettre des actes nuisibles a Pennemi.
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Ch. XIV. Article 8.

Ne sout pas considered comme etant de nature a priver une
formation ou un etablissement sanitaire de la protection assuree

par 1'article 6 :

1. Le fait que le personnel de la formation ou de 1'etablissement

est arme et qu'il use de ses armes pour sa propre defense ou celle

de ses malades et blesses ;

2. Le fait qu'a defaut d'innrmiers armes, la formation ou

1'etablissement est garde par un piquet ou des sentinelles mums
d'un mandat regulier ;

3. Le fait qu'il est trouve dans la formation ou 1'etablissement

des armes et cartouches retirees aux blesses et n'ayant pas encore

6te versees au service competent.

C'hapitre III. Du PERSONNEL.

Article 9.

Le personnel exclusivement affecte a Penlevement, au transport
et au traitement des blesses et des malades, ainsi qu'a Padministra-

tion des formations et etablissemeuts sanitaires, les aumouiers

attaches aux armees, seront respectes et proteges en toute circon-

stance
;

s'ils tombent entres les mains de Pennemi, ils ne seront pas
traites comme prisonniers de guerre.

Ces dispositions s'appliquent au personnel de garde des formations

et etablissements sanitaires dans le cas prevu a Particle 8, n 2.

Article 10.

Est assimile au personnel vise a Particle precedent le personnel
des Societes de secours volontaires dument reconnues et autorisees

par leur Gouvernement, qui sera employe dans les formations et

etablissements sanitaires des armees, sous la reserve que ledit

personnel sera soumis aux lois et ruglements militaires.

Chaque Etat doit notifier a Pautre soit des le temps de paix,
soit a Pouverture ou au cours des bostilites, en tout cas avant tout

emploi effectif, les noms des Societes qu'il a autorisees a preter leur

concours, sous sa responsabilite, au service sanitaire officiel de ses

armees.
Article 11.

Une Societe reconnue d'un pays neuti-e ne
j)eut preter le

concours de ses personnels et formations sanitaires a un belligerant

qu'avec Passentiment prealable de son propre Gouvernement et

1'autorisation du belligerant lui-meiue.

Le belligerant qui a accepte le secours est tenu, avant tout

emploi, d'en faire la notification a son eunemi.

Article 12.

Les personnes designees dans les articles 9, 10 et 11 continueront,

apres qu'elles serout tombees au pouvoir de Pennemi, a remplir
leurs fonctions sous sa direction.

Lorsque leur concours ne sera plus indispensable, elles seront

renvoyees a leur armee ou a leur pays dans les delais et suivant

1'itineraire compatibles avec les ne"cessites militaires.

Elles emporteront, alors, les effets, les instruments, les armes et

les chevaux qui sont leur propriete particuliere.

Article 13.

L'ennemi assurera au personnel vise par Particle 9, pendant qu'L
sera en son pouvoir, les memes allocations et la meme solde qu'au

personnel des memes grades de son arm6e.
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Chapitre IV. Du MATERIEL. Oh. XIV.

Article 14.

Les formations sanitaires mobiles conserveront, si elles tombent
an pouvoir de I'ennemi, leur materiel, y compris les attelages, quels

que soient les moyens de trausport et le personnel conducteur.

Toutefois, 1'autorite militaire competente aura la faculte de s'ei>

servir pour les soins des blesses et malades
;

la restitution du
materiel aura lieu dans les conditions prevues pour le personnel
sanitaire, et, autant que possible, en nieme temps.

Article 15.

Les bailments et le materiel des etablissements fixes demeureni
soumis aux lois de la guerre, rnais ne pourront etre detournes de
leur emploi, tantqu'ils seront necessaires aux blesses etaux malades.

Toutefois, les commandants des troupes d'operations pourront
n disposer, en cas de necessites militaires importantes, en assurant

an prealable le sort des blesses et malades qui s'y trouvent.

Article 16.

Le materiel des Societes de secours, admises au benefice de la

Convention conformement aux conditions determinees par celle-ci,

est considere comme propriete privee et, comme tel, respecte en
toute circonstan.ee, sauf le droit de requisition reconnu aux belli-

gerants selon les lois et usages de la guerre.

Chapitre V. DES CONVOIS D'EVACUATIONV

Article 17.

Les convois d'evacuation seront traites comme les formations!*

sanitaires mobiles, sauf les dispositions speciales suivantes :

1 Le belligerant interceptant un convoi pourra, si les necessites

militaires 1'exigent, le disloquer en se chargeant des malades efe

blesses qu'il contient.

2 Dans ce cas, 1'obligation de renvoyer le personnel sanitaire,

prevue a 1'article 12, sera etendue a tout le personnel militaire

prepose au transport on a la garde du convoi et muni a cet effet

d'un mandat regulier.

L'obligation de rendre le materiel sanitaire, prevue a 1'article 14,

s'appliquera aux trains de cheniins de fer et bateaux de la naviga-
tion interieure specialeuient organises pour les evacuations, ainsi

qu'au materiel d'amenagement des voitures, trains et bateaux
ordinaires appartenant au service de sante.

Les voitures militaires, autres que celles du service de sante?

pourront etre capturees avec leurs attelages.
Le personnel civil et les divers moyens de transport provenant

de la requisition, y compris le materiel de chemin de fer et lea

bateaux utilises pour les convois, seront soumis aux regies generalea
du droit des gens.

Chapitre VI. Du SIGNE DISTINCTIF.

Article 18.

Par hommage pour la Suisse, le signe heraldique de la croix

rouge sur foud blanc, forme par interversion des couleurs federales,
est maintenu comme embleme et signe distinctif du service;

sanitaire des armees.

Article 19.

Cet embleme figure sur les drapeaux, les brassards ainsi que
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Oh. XIV. sur tout le materiel se rattachant au service sanitaire, avec la

permission de 1'autorite militaire competente.

Article 20.

Le personnel protege en vertu des articles 9, alinea l er
,
10 et 11

porte, fixe au bras gauche, un brassard avec croix rouge sur fond

blanc, delivre et timbre par 1'autorite militaire competente, accom-

pagne d'un certificat d'identite pour les personnes rattachees au

service de sante des arm6es et qui n'auraient pas d'uniforme

militaire.

Article 21.

Le drapeau distinctif de la Convention ne pent etre arbore que
sur les formations et etablissements sauitaires qu'elle ordonne de

respecter et avec le consentement de 1'autorite militaire. II devra

<Hre accompague du drapeau national du belligerant dont releve la

formation ou Petablissemeut.

Toutefois, les formations sanitaires tombees au pouvoir de

1'ennemi n'arboreront pas d'autre drapeau que celui de la Croix-

Rouge, aussi longtemps qu'elles se trouveront dans cette situation.

Article 22.

Les formations sanitaires des pays neutres qui, dans les con-

ditions prevues par Particle 11, auraient ete autorisees a fournir

leurs services, duivent arborer, avec le drapeau de la Convention,
le drapeau national du belligerant dont elles relevent.

Les dispositions du deuxieme alinea de Particle precedent leur

sont applicables.
Article 23.

L'emblenie de la croix rouge sur fond blanc et les mots Crot'x-

Rouge ou Croix de Geneve ue pourront etre employes, soit en temps
de paix, soit en temps de guerre, que pour proteger ou designer les

formations et etablissements sanitaires, le personnel et le mat6riel

proteges par la Convention.

Chapitre VII. DE L'APPLICATION ET DE L'EXE'CUTION DE LA
CONVENTION.

Article 24.

Les dispositions de la presente Convention ne sont obligatoires

que pour les Puissances contractantes, en cas de guerre entre deux
ou plusieurs d'entre elles. Ces dispositions cesseront d'etre obliga-
toires du moment ou Pune des Puissances belligerantes ne serait

pas signataire de la Convention.

Article 25.

Les comma nclants-en-chef des aruiees belligerantes auront a

pourvoir aux details d'execution des articles precedents, ainsi

qu'aux cas non prevus, d'apres les instructions de leurs Gouverne-
meuts respectifs et conformement aux principes generaux de la

presente Convention.
Article 26.

Les Gouvernements siguataires prendront les mesures necessaires

pour instruire leurs troupes, et specialemeut le personnel protege,
des dispositions de la presente Convention et pour les porter a la

eonnaissance des populations.

Chapitre VIII. DE LA REPRESSION DES ABUS ET DES INFRACTIONS.

Article 27.

Les Gouvernements signataires, dont la legislation ne serait pas
des a present sum'sante, s'engagent a pi-endue ou a proposer a leurs
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legislatures, les mesures nticessaires pour empe"cher en tout temps ch. XIV.
1'emploi, par des particuliers ou par des societes autres que eel les

y ayant droit en vertu de la presente Convention, de I'emblenie on
de la denomination de Crowe-Rouge ou Croix de Geneve, notamment
dans un but commercial, par le moyen de marques de fabrique ou
de commerce.

L'interdiction de 1'emploi de Pembleme ou de la denomination
dont il s'agit produira son effet a partir de 1'epoque determinee par
chaque legislation et, an plus tard, cinq ans apres la mise en vigueur
de la presente Convention. D&s cette mise en vigueur, il ne sera

plus licite de prendre une marque de fabrique ou de commerce
contraire a 1'interdiction.

Article 28.

Les Gouvernements signataires s'engagent egalement a prendre
ou a proposer a leurs legislatures, en cas d'iusuffisauce de leurs lois

penales militaires, les mesui-es necessaires pour reprimer, en temps
de guerre, les actes individuals de pillage et de mauvais traitements
envers des blesses et malades des arruees, ainsi que pour punir,
comme usurpation d'insignes militaires, 1'usage abusif du drapeau
et du brassard de la Croix-Houge par des militaires ou des

particuliers non proteges par la presente Convention.
Us se commuuiqueront, par 1'intermediaire du Couseil federal

suisse, les dispositions relatives a cette repression, au plus tard dans
les cinq ans de la ratification de la presente Convention.

Dispositions Generales.

Article 29.

La presente Convention sera ratitiee aussi tot que possible.
Les ratifications seront deposees a Berne.
II sera dresse du dep6t de chaque ratification un proces-verbal

dont une copie, certifiee conforme, sera remise par la voie diploma-
tique a toutes les Puissances contractantes.

Article 30.

La presente Convention entrera en vigueur pour chaque Puissance
six mois apres la date du depot de sa ratification.

Article 31.

La presente Convention, dument ratifiee, reniplacera la Conven-
tion du 22 aout 1864 dans les rapports entre les Etats contractants.
La Convention de 1864 reste en vigueur dans les rapports entre

les Parties qui 1'ont signee et qui ne ratifieraient pas egalement la

presente Convention.
Article 32.

La presente Convention pourra, jusqu'au 31 decembre prochain,
etre signee par les Puissances representees a la Conference qui s'est

ouverte a Geneve le 11 juin 1906, ainsi que par les Puissances non
representees a cette Conference qui ont signe la Convention de 1864.

Celles de ces Puissances qui, au 31 decembre 1906, n'auront pas
signe la presente Convention, resteront libres d'y adherer par la

suite. Elles aurout a faire connaitre leur adhesion au moyen d'une
notification ecrite adressee au Conseil federal suisse et conimuniquee
par celui-ci a toutes les Puissances contractantes.
Les autres Puissances pourront demander a adherer dans la

rneme forme, mais leur deiuande ne produira effet que si, dans le

delai d'uu an a partir de la notification au Conseil federal, celui-ci

n'a regu d'opposition de la part d :aucune des Puissances con-
tractantes.
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Oh. XIV. Article 33.

Chacune des Parties coutractantes aura la faculte de denoncer la

presents Convention. Cette denonciation ne produiva ses effets

qu'un an a.pres la notification faite par ecrit au Conseil federal
suisse

;
celui-ci communiquera immediatement la notification a

toutes les autres Parties contractantes.
Cette denonciation ne vaudra qu'a 1'egard de la Puissance qui

1'aura notifiee.

En foi de quoi, les Plenipotentiaires out signe la presente Con-
vention et 1'ont revetue de leurs cachets.

Fait a Geneve, le six juillet mil neuf cent six, en un seul

exemplaire, qui restera depose dans les archives de la Confedera-
tion suisse, et dont des copies, certifiees conformes, serout remises

par la voie diplomatique aux Puissances contractantes.

(TRANSLATION.)

Chapter I. THE WOUNDED AND SICK.

Article 1.

Officers and soldiers, and other persons officially attached to

armies, shall be respected and taken care of when wounded or sick,

by the belligerent in whose power they may be, without distinction
of nationality.

Nevertheless, a belligerent who is compelled to abandon sick or

wounded to the enemy shall, as far as military exigencies permit,
leave with them a portion of his medical personnel and material to

contribute to the care of them.

Article 2.

Except as regards the treatment to be provided for them in virtue
of the preceding Article, the wounded and sick of an army who fall

into the hands of the enemy are prisoners of war. and the general
provisions of international law concerning prisoners are applicable
to them.

Belligerents are, however, free to arrange with one another such

exceptions and mitigations with reference to sick and wounded
prisoners as they may judge expedient ; in particular they will be
at liberty to agree
To restore to one another the wounded left on the field after

a battle
;

To repatriate any wounded and sick whom they do not wish to

retain as prisoners, after rendering them fit for removal or after

recovery ;

To hand over to a neutral State, with the latter's consent, the

enemy's wounded and sick to be interned by the neutral State until

the end of hostilities.

Article 3.

After each engagement the Commander in possession of the field

shall take measures to search for the wounded, and to insure protec-
tion against pillage and maltreatment both for the wounded and for

the dead.

He shall arrange that a careful examination of the bodies is made
before the dead are buried or cremated.

Article. 4.

As early as possible each belligerent shall send to the authorities
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of the country or army to which they belong the military identifi- ch. XIV.
cation marks or tokens found on the dead, and a nominal roll of the

wounded or sick who have been collected by him. The belligerents
shall keep each other mutually informed of any internments and

changes, as well as of admissions into hospital and deaths, among
the wounded and sick in their hands. They shall collect all the

articles of personal use, valuables, letters, &c., wbich are found on
the field of battle, or left by the wounded or sick who have died in

the medical establishments or units, in order that such objects may
be transmitted to the peisons interested by the authorities of their

own country.
Article 5.

A competent military authority may appeal to the charitable

zeal of the inhabitants to collect and take care of, under his direction,
the wounded or sick of armies, granting to those who respond to

the appeal special protection and certain immunities.

Chapter II. MEDICAL UNITS AND ESTABLISHMENTS.

Article 6.

Mobile medical units (that is to say, those which are intended to

accompany armies into the tield) and the fixed establishments of the

medical service shall be respected and protected by the belligerents.

Article 1.

The protection to which medical units and establishments are

entitled ceases if they are made use of to commit acts harmful to

the enemy.
Article 8.

The following facts are not considered to be of a nature to

deprive a medical unit or establishment of the protection guaranteed
by Article 6 :

1. That the personnel of the unit or of the establishment is

armed, and that it uses its arms for its own defence or for that of

the sick and wounded under its charge.
2. That in default of armed orderlies the unit or establishment

is guarded by a piquet or by sentinels, furnished with an authority
in due form.

3. That weapons and cartridges taken from the wounded and not

yet handed over to the proper department are found in the unit or

establishment.

Chapter III. PERSONNEL.

Article 9.

The personnel engaged exclusively in the collection, transport,
and treatment of the wounded and the sick, as well as in the

administration of medical units and establishments, and the

Chaplains attached to armies, shall be respected and protected
under all circumstances. If they fall into the hands of the enemy
they shall not be treated as prisoners of war.

These provisions apply to the guard of medical units and estab-

lishments under the circumstances indicated in Article 8 (2).

Article 10.

The personnel of Voluntary Aid Societies, duly recognized and
authorized by their Government, who may be employed in the
medical units and establishments of armies, is placed on the
same footing as the personnel referred to in the preceding Article,

provided always that the first-mentioned personnel shall be

subject to military law and regulations.
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Jh. XIV. Each State shall notify to the other, either in time of peace or at

the commencement of or during the course of hostilities, but in

every case before actually employing them, the names of the

Societies which it has authorized, under its responsibility, to

render assistance to the regular medical service of its armies.

Article 11.

A recognized Society of a neutral country can only afford the

assistance of its medical personnel and units to a belligerent with

the previous consent of its own Government and the authorization

of the belligerent concerned.
A belligerent who accepts such assistance is bound to notify the

fact to his adversary before making any use of it.

Article 12.

The persons designated in Articles 9, 10, and 11, after they have

fallen into the hands of the enemy, shall continue to carry on their

duties under his direction.

When their assistance is no longer indispensable, they shall be

sent back to their army or to their country at such time and by
such route as may be compatible with military exigencies.

They shall then take with them such effects, instruments, arms,
and horses as are their private property.

Article 13.

The enemy shall secure to the persons mentioned in Article 9,

while in his" hands, the same allowances and the same pay as are

granted to the persons holding the same rank in his own army.

Chapter IV. MATERIAL.

Article 14.

If mobile medical units fall into the hands of the enemy they
shall retain their material, including their teams, irrespectively of

the means of transport and the drivers employed.
Nevertheless, the competent military authority shall be free to

use the material for the treatment of the wounded and sick. It

hall be restored under the conditions laid down for the medical

personnel, and so far as possible at the same time.

Article 15.

The buildings and material of fixed establishments remain subject
to the laws of war, but may not be diverted from their purpose so

lonir as they are necessary for the wounded and the sick.

Nevertheless, the Commanders of troops in the rield may dispose
of them in case of urgent military necessity, provided they make

previous arrangements for the welfare of the wounded and sick

who are found there.

Article 16.

The material of Voluntary Aid Societies which are admitted to

the privileges of the Convention under the conditions laid down
therein is considered private property, and, as such, to be

respected under all circumstances, saving only the right of

requisition recognized for belligerents in accordance with the laws

and customs of war.

Chapter V. CONVOYS OF EVACUATION.

Article 17.

Convoys of evacuation shall be treated like mobile medical unite,

subject to the following special provisions :
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1. A belligerent intercepting a convoy may break it up if military Ch. XIV.
exigencies demand, provided he takes charge of the sick and
wounded who are in it.

2. In this case, the obligation to send back the medical personnel,

provided for in Article 12, shall be extended to the whole of the

military personnel detailed for the transport or| the protection
of the convoy and furnished with an authority in due form to that

effect.

The obligation to restore the medical material provided for in

Article 14 shall apply to railway trains, and boats used in internal

navigation, which are specially arranged for evacuations, as well as

to the material belonging to the medical service for fitting up
ordinary vehicles, trains, and boats.

Military vehicles, other than those of the medical service, maybe
captured with tlieir teams.
The civilian personnel and the various means of transport obtained

by requisition, including railway material and boats used for convoys,
shall be subject to the general rules of international law.

Chapter VI. THE DISTINCTIVE EMBLEM.

Article 18.

As a compliment to Switzerland, the heraldic emblem of the red
cross on a white ground, formed by reversing the Federal colours,
is retained as the emblem and distinctive sign of the medical
service of armies.

Article 1 9.

With the permission of the competent military authority this

emblem shall be shown on the flags and armlets (brassards), as well

as on all the material belonging to the medical service.

Article 20.

The personnel protected in pursuance of Articles 9 (paragraph 1),

10, and 11 shall wear, fixed to the left arm, an armlet (orassard)
with a red cross on a white ground, delivered and stamped by
the competent military authority and accompanied by a certificate

of identity in the case of persons who are attached to the medical
service of armies, but who have not a military uniform.

Article 21.

The distinctive flag of the Convention shall only be hoisted
over those medical units and establishments which are entitled to be

respected under the Convention, and with the consent of the mili-

tary authorities. It must be accompanied by the national flag of

the belligerent to whom the unit or establishment belongs.

Nevertheless, medical units which have fallen into the hands
of the enemy, so long as they are in that situation, shall not fly any
other flag than that of the Eed Cross.

Article 22.

The medical units belonging to neutral countries which may be
authorized to afford their services under the conditions laid down
in Article 11 shall fly, along with the flag of the Convention, the
national flag of the belligerent to whose army they are attached.
The provisions of the second paragraph of the preceding Article

are applicable to them.
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Oh. XIV. Article 23.

The emblem of the red cross on a white ground and the words
" Red Cross

" or " Geneva Cross "
shall not be used, either in time

of peace or in time of war, except to protect or to indicate the

medical units and establishments and the personnel and material

protected by the Convention.

Chapter VII. APPLICATION AND CARRYING OUT OF THE CONVENTION.

Article 24.

The pi-ovisions of the present Convention are only binding upon
the Contracting Powers in the case of war between two or more of

them. These provisions shall cease to be binding from the

moment when one of the belligerent Powers is not a party to

the Convention.
Article 25.

The Commanders-in-chief of belligerent armies shall arrange the

details for carrying out the preceding Articles, as well as for

cases not provided for, in accordance with the instructions of their

respective Governments and in conformity with the general

principles of the present Convention.

Article 26.

The Signatory Governments will take the necessary measures to

instruct their troops, especially the personnel protected, in the

provisions of the present Convention, and to bring them to the

notice of the civil population.

Chapter VIII. PREVENTION OF ABUSES AND INFRACTIONS.

Article 27.

The Signatory Governments, in countries the legislation of which

is not at present adequate for the purpose, undertake to adopt or to

propose to their legislative bodies such measures as may be necessary
to prevent at all times the employment of the emJjlem or the name
of Red Cross or Geneva Cross by private individuals or by Societies

other than those which are entitled do so under the present

Convention, and in particular for commercial purposes as a trade-

mark or trading mark. The prohibition of the employment of the

emblem or the'uames in question shall c( me into operation from

the date fixed by each legislature, and at the latest five years
after the present Convention comes into force. From that date it

shall no longer be lawful to adopt a trade-mark or trading mark

contrary to this prohibition.

Article 28.

The Signatory Governments also undertake to adopt, or to propose
to their legislative bodies should their military law be insufficient

for the purpose, the measures necessary for the repression in time

of war of individual acts of pillage and maltreatment of the

wounded and sick of armies, as well as for the punishment, as an

unlawful employment of military insignia, of the improper use of

the Red Cross flag and armlet (hrassard) l>y officers and soldiers or

private individuals not protected by the present Convention.

They shall communicate to one another, through the Swiss

Federal Council, the provisions relative to these measures of

repression at the latest within five years from the ratification of

the present Convention
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GENERAL PROVISIONS. Ch. XIV.

Article 29.

The present Convention shall be ratified as soon as possible.
The ratifications shall be deposited at Berne.

When each ratification is deposited a proces-verbal shall be drawn

up, and a copy thereof certified as .correct shall be forwarded

through the diplomatic channel to all the Contracting Powers.

Article 30.

The present Convention shall come into force for each Power
six mouths after the date of the deposit of its ratification.

Article 31.

The present Convention, duly ratified, shall replace the Con-
vention of the 22ud August, 1864, in relations between the

Contracting States. The Convention of 1864 remains in force

between such of the parties who signed it who may not likewise

ratify the present Convention.

Article 32.

The present Convention may be signed until the 31st December
next by the Powers represented at the Conference which was

opened at Geneva on the llth June, 1906. as also by the Powers,
not represented at that Conference, which signed the Convention
of 1864.

Such of the aforesaid Powers as shall have not signed the

present Convention by the 31st December, 1906, shall remain free

to accede to it subsequently. They shall notify their accession by
means of a written communication addressed to the Swiss Federal

Council, and communicated by the latter to all the Contracting
Powers.
Other Powers may apply to accede in the same manner, but their

request shall only take effect if within a period of one year from the

notification of it to the Federal Council no objection to it reaches

the Council from any of the Contracting Powers.

Article 33.

Each of the Contracting Powers shall be at liberty to denounce the

present Convention. The denunciation shall not take effect until

one year after the written notification of it has reached the Swiss
Federal Council. The Council shall immediately communicate the

notification to all the other Contracting Parties.

The denunciation shall only affect the Power which has notified it.

In witness whereof the Plenipotentiaries have signed the present
Convention and have affixed thereto their seals.

Done at Geneva the 6th July, 1906, in a single copy, which shall

be deposited in the archives of the Swiss Confederation, and of

which copies certified as correct shall be forwarded to the Con-

tracting Powers through the diplomatic channel.
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PART II.

THE ARMY ACT, RULES OF PROCEDURE, &c.

THE ARMY (ANNUAL) ACT, 1907.

EXTRACT FROM

An Act to provide, during Twelve Months, for the Discipline and
Regulation of the Army, (a.)

WHEREAS the raising or keeping of a standing army within the

United Kingdom of Great Britain and Ireland in time of peace,
unless it be with the consent of Parliament, is against law :

And whereas it is adjudged necessary by His Majesty and this

present Parliament that a body of forces should be continued for

the safety of the United Kingdom and the defence of the posses-
sions of His Majesty's Crown, and that the whole number of such
forces should consist of one hundred and ninety thousand,

including those to be employed at the depots in the United

Kingdom of Great Britain and Ireland for the training of

recruits for service at home and abroad, but exclusive of the
numbers actually serving within His Majesty's Indian possessions :

And whereas it is also judged necessary for the safety of the
United Kingdom, and the defence of the possessions of this realm,
that a body of Royal Marine forces should be employed in His

Majesty's fleet and naval service, under the direction of the Lord

High Admiral of the United Kingdom, or the Commissioners for

executing the office of Lord High Admiral aforesaid :

And whereas the said marine forces may frequently be quartered
or be on shore, or sent to do duty or be on board transport ships or

vessels, merchant ships or vessels, or other ships or vessels, or they
may be under other circumstances in which they will not be subject
to the laws relating to the government of His Majesty's forces by sea :

And whereas 110 man can be forejudged of life or limb, or

subjected in time of peace to any kind of puni>hment within this

realm, by martial law, or in any other manner than by the judgment
of his peers and according to the known and established laws of

this realm ; yet nevertheless, it being requisite, for the retaining
all the before-mentioned forces, and other persons subject to

military law, in their duty, that an exact discipline be observed,
and that persons belonging to the said forces who mutiny or stir up
sedition, or desert His Majesty's service, or are guilty of crimes and
offences to the prejudice of good order and military discipline, be

brought to a more exemplary and speedy punishment than the
usual forms of the law will allow :

And whereas the Army Act will expire in the year one thousand 44 <fe 45 Viet,

nine hundred and seven on the following days :

c - 5S -

(K) In the United Kingdom, the Channel Islands, and the Isle of

Man, on the thirtieth day of April ; and

(b) Elsewhere in Europe, inclusive of Malta, also in the West
Indies and Ameiica, on the thirty-first day of July ; and

(a) See Army Act, g. 2., and eh. II, para. 35.

(M.L.)
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(<") Elsewhere, whether within or without His Majesty's
dominions, on the thirty-first clay of December :

Be it therefore enacted as follows :

1. This Act may be cited as the Army (Annual) Act, 1907.
*rmyAct 2. (1) The Army Act shall be and remain in force during the

'or specified periods herein-after mentioned, and no longer, unless otherwise
:imes. provided by Parliament (that is to say) :

(a) Within the United Kingdom, the Channel Islands, and the
Isle of Alan, from the thirtieth day of April one thousand
nine hundred and seven to the thirtieth day of April one
thousand nine hundred and eight, both inclusive

;
and

(b) Elsewhere in Europe, inclusive of Malta, also in the West
Indies and America, from the thirty-first day of- July one
thousand nine hundred and seven to the thirty-first day of

July one thousand nine hundred and eight, both inclusive
;

and

(c) Elsewhere, whether within or without His Majesty's
dominions, from the thirty-first day of December one
thousand nine hundred and six to the thirty-first day of

July one thousand nine hundred and eight, both
inclusive ;

(2) The Army Act, while in force, shall apply to persons subject
to military law, whether within or without His Majesty's
dominions.

(3) A person subject to military law shall not be exempted from
the provisions of the Army Act by reason only that the number of

the forces for the time being in the service of His Majesty, exclusive

of the marine forces, is either greater or less than the number
herein-before mentioned.

3. There shall be paid to the keeper of a victualling house for

the accommodation provided by him in pursuance oi: the Army Act
the prices specified in the First Schedule to this Act.

FIRST SCHEDULE.

Accommodation to be provided.

Lodging and attendance for soldier where
meals furnished.

Breakfast as specified in Part I. of the

Second Schedule to the Army Act.

Hot dinner as so specified

Supper as so specified

Where no meals furnished, lodging and

attendance, and candles, vinegar, salt, and
the use of fire, and the necessary utensils

for dressing and eating his meat.

Ten pounds of oats, twelve pounds of hay,
and eight pounds of straw per day for each

horse.

Lodging and attendance for officer ...

Maximum Price.

Sixpence per night.

Fourpence each.

Elevenpence half-

penny each.

Twopence halfpenny
each.

Sixpence per day.

One shilling and nine-

pence per day.

Two shillings per

night.

. An Officer shall pay lor his food.
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THE ARMY ACT.

I

ARRANGEMENT OP SECTIONS.

Preliminary.

SECTION
Short title of Act . . . . , . . . . . . . . . 1

Mode of bringing Act into force . . . . . . . . .-.

Division of Act . . . . 3

PART I.

DISCIPLINE.

CBIMES AND PUNISHMENTS. ,

Offences in respect of Military Service.

Offences in relation to the enemy punishable with death . .. 4

Offences in relation to the enemy not punishable with death . . 5

Offences punishable more severely on active service than at other

Limes v *

Mutiny and Insubordination.

Mutiny and sedition .. .. .. .. ,. .. ..

Striking or threatening superior officer . . . . . . . . 8

Disobedience to superior officer . . . . . . . . . . 9
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Desertion .. .. .. .. .. .. . .. 12
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Absence from duty without leave . . .. .. .. .. 15
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Disgraceful conduct of soldier 13

(M.L.) R 2
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Drunkenness.
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Preliminary.

THE ARMY ACT.

[41 & 45 Yict. c. 53.]

An Act to consolidate the Army Discipline and Regulation Act, 1879, Ss. 1-3.

and the subsequent Acts ainendiny the same (a).

Preliminary.

1. This Act may be cited for all purposes as the Army Act. Short title

of Act.

2. This Act shall continue in force only for such time and subject Mode of

,
-,-.

,. bringing
to such provisions as may be specified in an annual Act or larlia- Actirlo

ment bringing into force, or continuing the same.

XOTE.

For explanation of the reasons for bringing this Act into force annually

by a separate Act, see eh. ii, page 11, note
(c/.);

and para. 35.

3. This Act is divided into five parts, relating to the following Divisicn of

subject-matter ; that is to say,

Part I, discipline :

Part II, enlistment :

Part III, billeting and impressment of carriages :

Part IV, general provisions :

Part V, application of military law, saving provisions, and defini-

tions.

PART I.

DISCIPLINE.

CRIMES AND PUXISUMKXTS.

Offences in respect of Military Sen-ice.

4. Every person subject to military law who commits any of the Part I.

following onences
; that is to say, s ^

(1.) Shamefully abandons or delivers up any garrison, place, post, Offences in
relation to

or guard, or uses any means to compel or inuuce any tne enemy
- punislia'jla

(a) The Act is printed with the amendments introduce,! by the Armv (Annual) w ith death.

Act, 1862, and the subsequent Annual Acts down to and inclusive of the Act of

1907, in accordance with the directions of 4 '19 Viet. c. 8, and also incorporates the

amendments made by the Territorial and Keserve Forces Act, 1907.

Under s. H of the Army (Annual) Act. H'Oi, amendments of the Army Act con-

tained in any Act continuing the Army Ait come into operation in any place as from
the day from which the Army Act is continued in that place.
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governor, commanding officer, or other person shamefully

to abandon or deliver up any garrison, place, post, or guard,

which it was the duty of such governor, officer, or

person to defend
;
or

(2.) Shamefully casts away his arms, ammunition, or tools in the

presence of the enemy ;
or

(3.) Treacherously holds correspondence with or gives intelligence

to the enemy, or treacherously or through cowardice sends

a flag of truce to the enemy ; or

(4.) Assists the enemy with arms, ammunition, or supplies, or

knowingly harbours or protects an enemy not being a

prisoner ; or

(5.) Having been made a prisoner of war, voluntarily serves

with or voluntarily aids the enemy ;
or

(6.) Knowingly does when on active service any act calculated

to imperil the success of His Majesty's forces or any part

thereof ; or

(7.) Misbehaves or induces others to misbehave before the enemy
in such manner as to show cowardice,

shall on conviction by court-martial be liable to suffer death, or such

less punishment as is in this Act mentioned.

NOTE.

Subject to military lar:. This includes not only officers and soldiers, but

also camp followers, sutlers, &c. See ss. 175, 176, and as to natives of India,

s. 180.

Paragraph (1). Shamefully abandons, (j-c.
This offence can only be com-

mitted by the person in charge of the garrison, post, &c., and not by the

subordinate under his command. The surrender of a place by an officer

charged with its defence can only be justified by the utmost necessity, such as

want of provisions or water, the absence of hope of relief, and the certainty

or extreme probability that no further efforts could prevent the place with

its garrison, their arms and magazines, falling into the hands of the enemy.

Unless the necessity is shown, the conclusion must be that the surrender

or abandonment was shameful, and therefore an offence under this section.

The vror&post includes any point or position (whether fortified or not) which

a detachment may be ordered to hold
;
and the abandonment of a post would

also include the abandonment of a siege if there were no circumstances to

warrant such a measure. It has not the same meaning as iu s. (J (1), where

it has reference to an individual.

A charge under the lirst part of this sub-section must detail some cir-

cumstances which make the abandonment in a military sense shameful.

Paragraph (2). 8/iamrJ'ully casts away. The charge must show tho

circumstances which make the act in a military sense shameful. The word

"shamefully" is held to mean by a positive and disgraceful dereliction of

duty, and not merely through negligence or misapprehension or error of judg-

ment.

Paragraph (3). Treacherously or through cowardice. The charge must show

the circumstances which indicate the treachery or cowardice. If there is

no treachery or cowardice, ttie charge should be laid under section 5 (4).
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Paragraph (4). Supplies. This would include the taking any steps to Part I.

restore a supply of water cut off by our forces.
oa 4 ^7

Knowingly. Evidence should if possible be given that the accused knew

the person harboured or protected to be an enemy; but if the fact of the

harbouring or protecting is proved, the court may infer knowledge from

the circumstances. The same observation applies to "
voluntarily

"
in (5) and

to "
knowingly

"
in (6). See note to Eule GO (A).

Paragraph (6). For definition of active service, see s. 18'J (1).

Paragraph (7). This paragraph is confined to acts, worda, neglect, or

omissions which show cowardice, and the charge must be framed accordingly.

Drunkenness or treachery (unaccompanied by cowardice) cannot bo dealt

with under this paragraph.

MisMiaves. This means that the accused, from an unsoldierlike regard for

his personal safety in the presence of the enemy, failed in respect of some

distinct and feasible duty imposed upon him by a specified order or regulation,

or by the well-understood custom of the service, or by the requirements of

the case, as applicable to the position in which he was placed at the time.

5. Every person subject to military law who on active service Offences in

commits any of the following offences
;
that is to say, theVnemy

(1.) Without orders from his superior officer leaves the ranks, in abhvwHh"
*

order to secure prisoners or horses, or on pretence of taking
deatb -

wounded men to the rear
;
or

(2.) Without orders from his superior officer wilfully destroys
or damages any property ;

or

(3.) Is taken prisoner, by want of due precaution, or through
disobedience of orders, or wilful neglect of duty, or having
been taken prisoner fails to rejoin His Majesty's service

when able to rejoin the same
;
or

(4.) Without due authority either holds correspondence with, or

gives intelligence to, or sends a flag of truce to the enemy ;

or

(5.) By word of mouth or in writing, or by signals, or otherwise,

spreads reports calculated to create unnecessary alarm or

despondency ;
or

(6.) In action, or previously to going into action, uses words

calculated to create alarm or despondency,
shall on conviction by court-martial be liable to suffer penal

servitude, or such less punishment as is in this Act mentioned.

NOTE.

Paragraph (4). Without due authority. If prima.facie a want of authority
is shown, it will rest with the accused to show that lie had authority, but any
evidence of his having had authority which is known to the prosecutor
should be adduced by the prosecutor. See rule GO (A) and note. The terms

of this paragraph include any unauthorised communication of intelligence

to the enemy even by indirect methods, such as sending letters or sketches,
or plans, to friends or newspapers. As to injurious disclosures not on active

service, see s. 36.

Every one present with an army should bear in mind that the publication
of letters from the army containing facts and opinions, often entirely erroneous,
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Part I.

ss. 5-6,

Offenoes

punishable
more
severely on
active
service than
at other
times.

rclnung to tLo operations or prospects of the campaign, can scarcely fail to

liave mischievous results
;
and it is well known that both during the I'eDin-

sular and Crimean wars, the enemy were indebted for information to English

newspapers. See G.O. of Duke of Wellington, dated (Jelorico, 10 Aug., 1810,

quoted in Simmons on Courts-Martial, p. 67.

Paragraph (5). The charge must detail the reports alleged to have been spread ,

and should indicate how they were calculated to create unnecessary alarm

or despondency. A similar remark applies to a charge under paragraph (6).

It is not necessary to aver or prove that the reports were false, indeed the

truth may increase the offence; nor is it necessary to show that any effect was

actually produced by the reports spread or words used: it could, however,

seldom be expedient to try an officer or soldier under this section for expres-

sions which could not be shown to have had some effect. The offence under

paragraph (5) may be committed either with reference to the troops with

whom the offender is serving, or with reference to the inhabitants of the

country.

6. (1.) Every person subject to military law who commits any of

the following offences, that is to say,

(a.) Leaves his commanding officer to go in search of plunder ;
or

(6.) Without orders from his superior officer, leaves his guard,

picquet, patrol, or post ;
or

(c.) Forces a safeguard ;
or

(d.} Forces or strikes a soldier when acting as sentinel ; or

(e.} Impedes the provost
- marshal, or any assistant provost-

marshal, or any officer or non-commissioned officer, or

other person legally exercising authority under or on behalf

of the provost-marshal, or, when called on, refuses to assist

in the execution of his duty the provost-marshal, assistant

provost- marshal, or any such officer, non-commissioned

officer, or other person ;
or

(/.) Does violence to any person bringing provisions or supplies

to the forces
;
or commits any offence against the property

or person of any inhabitant of or resident in the country

in which he is serving ;
or

(g.) Breaks into any house or other place in search of plunder ;

or

(7<.) By discharging firearms, drawing swords, beating drums,

making signals, using words, or by any means whatever,

intentionally occasions false alarms in action, on the march,

in the field, or elsewhere ;
or

(j.) Treacherously makes known the parole, watchword, or counter-

sign, to any person not entitled to receive it, or treacher-

ously gives a parole, watchword, or countersign different

from what he received
;
or

(j.y Irregularly detains or appropriates to his own corps, battalion,

or detachment any provisions or supplies proceeding to

the forces, contrary to any orders issued in that respect ;

or
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(/?.) Being a soldier acting as sentinel, commits any of the follow-

ing offences ;
that is to say, s. 8.

(i) sleeps or is drunk on his post ;
or vi^,

(ii) leaves his post before he is regularly relieved,
sentinel,

shall, on conviction by court-martial,

if he commits any such offence on active service, be liable to

suffer death, or such less punishment as is in this Act men-

tioned
;
and

if he commits any such offence not on active service, be liable, if

an officer, to be cashiered, or to suffer such less punishment as

is in this Act mentioned, and if a soldier, to suffer imprison-

ment, or such less punishment as is in this Act mentioned.

(2.) Every person subject to military law who commits any of the

following offences ; (that is to say),

(a.) By discharging firearms, drawing swords, beating drums,

making signals, using words, or by any means whatever,

negligently occasions false alarms in action, on the march,
in the field, or elsewhere

;
or

(b.) Makes known the parole, watchword, or countersign to any

person not entitled to receive it
; or, without good and

sufficient cause, gives a parole, watchword or countersign

different from what he received,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and if a soldier, to suffer imprisonment or such less punish-

ment as is in this Act mentioned.

XOTE.

Sub-section (1). The punishment for the offences here mentioned varies

very widely according as the offences are committed on active service or not on

active service
;
and where a man is charged with committing any of them ou

active service, those words must always be inserted in the charge. For the

definition of active service, see section 189 (1).

(.) This paragraph, having regard to the special military significance

of the term "
plunder," is applicable only to offences committed on active

service.

(!).)
Post. As used with respect to an individual this word refers to the

position or place in which it may be the duty of an officer or soldier to be,

especially when under arms : and with respect in particular to a sentry, it

applies to the spot where the sentry is left to the observance of his duties by
the officer or uon-coinmissioned officer posting him

;
or to any limits specially

pointed out as his walk. In determining what, in any particular case, is a

post, the court will use their military knowledge. See note to (&) below.

The place in which the person was posted is material and should be stated

in the charge.

(c.) Safeguard. A safeguard is a party of soldiers detached for the protec-
tion of some person or persons, or of a particular village, mansion, or other

property. A single sentry posted from such party is still part of the saie-
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Part I. guard, and it is as criminal to force him by breaking into the house, cellar,

or other property under his especial care as to force the whole party.

(e.) The court may exercise their military knowledge as to whether a person
was a provost-marshal, assistant provost-marshal or a person legally exer-

cising authority under or on behalf of the provost-marshal ; but it will be

open to the accused to show that the person hois charged with impeding was
not properly appointed provost-marshal or assistant provost-marshal, or was
not legally exercising the above-mentioned authority.

(y.) It is frequently of the highest importance to conciliate the inhabitants

of the country where the troops happen to be, and to induce them to bring

provisions and supplies. From this point of view an offence which in other

circumstances would be trivial, may require exemplary punishment. For

instance, if a trifling theft has the effect of disturbing the confidence of the

inhabitants and endangering the supplies of the army, the offence deserves

very severe punishment. As an offence under the paragraph will really be a

civil offence Avheu not committed on active service, a person should not be

charged under this paragraph when the offence is committed in the United

Kingdom or in any other place where there is a civil court competent con-

veniently to deal with the case (see Ch. VII, para. 3). On the other hand, on!

active service, offence* which, if committed in the United Kingdom, would be

tried by a civil court, may be better tried under this enactment. For

instance, a sutler accused of rape committed on an inhabitant of the country

might properly be tried under it. The charge must set out the specific acts

of vio'ence or the specific offence alleged to have been done or committed.

(_9.) The house or other place should be specified in the charge.

Plunder. See above note to ().

(h.') The charge must set out exactly the signal made or the words used.

If means other than words are used they must be specified briefly in tho

particulars of the charges ;
and the same remark applies to the statement of

the" elsewhere."

Intentionally. See note to s. 4 (4), as to "knowingly," and Ch. VII,

para. 24.

(t.~) Although treachery must be averred in a charge under this paragraph,
and want of good and sufficient cause in a charge under sub-section 2 (6),

the charge need not detail the circumstances of the treachery or of the absence

of good and sufficient cause. Upon proof that the accused made known the

watchword to a person not entitled to receive it, or gave a watchword different

from what he received, the court will be at liberty to infer the treachery or

the absence of good and sufficient cause, unless the accused can show that

tie acted from good cause and not treacherously. The charge must aver or

show that the person was not entitled to receive the watchword.

Watchword will include any authorised pass-word not being parole or

countersign which might, for example, be adopted for a particu'ar

emergency.

(_/.) The charge must show how the act charged was irregular and contrary
to orders.

(/?.) Post. See note to (6) above. The fact of a sentry not being regu-

larly posted is immaterial. A soldier is liable, if, being one of tho guard or

body furnishing the sentry for the post, lie has undertaken the duty of

sentry, even though not posted in the regular way by a non-commissioned

officer. A sentry found drunk a short distance from his post should be

charged with leaving his post: he cannot properly be charged with being

drunk on his post, though he may be charged with drunkenness on duty.

As to "stablemen," see K.B., para, 560.
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Sub-section (2). (a.) See note to (1) (It) above. This paragraph applies Part I.

3 only to false alarms among the troops occasioned negligently. ~~tT_m

(&.) See note to (1) (i) above.

Mutiny and Insubordination.

7. Every person subject to military law who commits any of the Mutiny and
Sedition*

following offences ;
that is to say,

(1.) Causes or conspires with any other persons to cause any

mutiny or sedition in any forces belonging to His Majesty's

regular, reserve, or auxiliary forces, or Navy ;
or

(2.) Endeavours to seduce any person in His Majesty's regular,

reserve, or auxiliary forces, or Navy, from allegiance to His

Majesty, or to persuade any person in His Majesty's

regular, reserve, or auxiliary forces, or Navy, to join in

any mutiny or sedition
;
or

(3.) Joins in, or, being present, does not use his utmost endeavours

to suppress, any mutiny or sedition in any forces belonging
to His Majesty's regular, reserve, or auxiliary forces, or

Navy ;
or

(4.) Coming to the knowledge of any actual or intended mutiny or

sedition in any forces belonging to His Majesty's regular,

reserve, or auxiliavy forces, or Navy, does not without delay

inform his commanding officer of the same,

shall on conviction by court-martial be liable to suffer death, or

such less punishment as is in this Act mentioned.

NOTE.

Paragraph (1). Mutiny or sedition. See as to these offences, Ch. Ill,

paras. 4-G. A man might be tried under this paragraph for conspiring to

cause a mutiny though the conspiracy proved abortive, and no mutiny took

place.

Paragraph (2). Civilians who endeavour to seduce any person serving in

His Majesty's forces by sea or land from allegiance to His Majesty, or to incite

any such person to commit any traitorous practice whatsoever, are liable on

conviction by a civil court to penal servitude for life under 37 Geo. Ill, c.

70, as amended by 7 Will. IV and 1 Viet. c. 91.

Paragraph (3). Being present. Doubts might well arise whether men
present when a mutiny was being contrived or had actually begun were

actually joining it or not. This paragraph provides that if they are present
and do not use their utmost endeavours to suppress it, they will be equally

guilty as if they took that active part which constitutes joining in a

mutiny. Consequently, men present on parade, or present accidentally, or

induced by false pretences to attend a meeting, where a mutiny is begun or

contrived, will be guilty of an offence under this paragraph although they
took no active part, and therefore can hardly be said to have joined in the

snutiny. If a doubt exists as to whether any individual did or did not take

such an active part as to have joined in the mutiny, he may be charged iu

alternative charges under paragraph (1) and this paragraph.
Each one of a body of men not marching, or not coming from their barrack

room when duly ordered, is guilty of mutiny, if he cannot show that his

disobedience was occasioned solely by reason of compulsion.

(M.L.) s
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Part f. Utmost endeavours. This does not necessarily mean the utmost of which a

^ man is capable, but such endeavours as a man might be reasonably and fairly

expected to make.

Paragraph (4). Commanding officer. This expression will include any person

having a military command over the person who has knowledge of the mutiny
or sedition, and is not limited by Eule 129. A private soldier, for example,,
would properly inform his Serjeant, and information so given would be held

to be given to his commanding officer within the meaning of the section.

Striking or 8. (1.) Every person subject to military law who commits any of
threatening ,,,,, ec I

superior the following offences
;
that is to say,

officer.

Strikes or uses or offers any violence to his superior officer,.

being in the execution of his office,

shall on conviction by court-martial be liable to suffer death, or

such less punishment as is in this Act mentioned ; and

(2.) Every person subject to military law who commits any of the

following offences ;
that is to say,

Strikes or uses or offers any violence to his superior officer, or

uses threatening or insubordinate language to his superior

officer,

shall on conviction by court-martial,

if he commits such offence on active service, be liable to suffer

penal servitude, or such less punishment as is in this Act men-

tioned
;
and

if he commits such offence not on active service, be liable, if

an officer, to be cashiered, or to suffer such less punishment a&

is in this Act mentioned, and if a soldier, to suffer imprison-

ment, or such less punishment as is in this Act mentioned.

NOTE.

Sub-section (1). In the execution of his office. It is difficult accurately

to define these words, but the military knowledge and experience of the

members of a court-martial will enable them in most instances readily to

determine whether the superior is or is not in the execution of Ms office. An
officer in plain clothes may undoubtedly be in the execution of his office

;
but

where the officer is in plain clothes, it becomes necessary to prove some know-

ledge on the part of the soldier at the time of offering the violence that the

person assaulted was an officer, which is not the case where the officer is in-

uniform. On the other hand, there may be circumstances in which an officer

in uniform is not in the execution of his office. A corporal asleep in the

barrack room of which ho was in charge would probably be held to be within

the protection of this section.

An officer or non-commissioned officer in quarters is in the execution of

his office.

A Serjeant out of barracks ordering a disorderly soldier to return to

barracks is in the execution of his office.

Offers any violence. These words include any defiant gesture or act which if

completed would end in actual violence, but do not extend to an insulting or

impertinent gesture or act from which violence could not result. For example,

a soldier throwing down his arms or his accoutrements on parade, or throwing
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away his cap or belt in an impertinent manner, but in such a direction that Part I.

they could not strike a superior, could not be deemed to offer violence ~1
within the meaning of this enactment. So also a man shaking his fist, or

even drawing a bayonet, or otherwise making a show of violence against a

superior, behind the bars of a cell or at such a distance that striking him was

at the moment impossible, is not guilty of offering violence. On the other

hand, throwing a missile, or pointing a loaded firearm at a superior woaM
come within the section.

If the violence be used in self-defence, for instance, if it be shown that

it was necessary, or that at the moment the accused had reason to believo

it was necessary for his actual protection from injury, and that he used no

more violence than was reasonably necessary for this purpose, he is legally.,

justified in using it, and commits no offence.

Provocation is not a ground of acquittal, but tends to mitigate the punish-

ment; evidence of provocation, it tendered, must therefore be admitted in

order to render the sentence valid.

Sub-section (2). Threatening or insubordinate language. Where the charge-

is for threatening or insubordinate language the particulars of the charge-

must state the expressions or their substance, and the superior to whom they
were addressed.

Expressions used merely for exculpation would not be punishable under

this section. It has been ruled that "
expressions, however offensive to a

superior, that are used (1) in the course of a judicial inquiry, (2) by a party
to that inquiry, and (3) upon a matter pertinent to and bond fide for the pur-

poses of that inquiry as, for instance, the credibility of a witness, are privileged,

and cannot be made the subject of a criminal charge."

Expressions used of a superior officer and not within his hearing, or which

cannot be proved to be used to a superior officer, must be charged as an

offence under s. 40, and not under this section. But insubordinate or'

threatening language regarding one superior if used to (in the sense that "it

should be heard by) another superior is an offence under this section.

The words must be used with an insubordinate intent, that is to say, they-
must be, either in themselves, or in the manner or circumstances in which

they are spoken, insulting or disrespectful, and in all cases it must reason-

ably appear that they were intended to be heard by a superior.

As to the use of coarse and abusive language by a man when drunk, see

Ch. Ill, paras. 30, 31
;

and for general observations on insubordinate

language, see Ch. V, para. 86.

Improper language which does not amount to insubordinate language,or whicb
cannot be proved to be used to a superior officer, must be charged under s. 40.

As to active service, see the beginning of note to section 6.

Superior officer. The court should be satisfied, before conviction, that the-

accused knew the person struck to be a superior officer. If the superior did
not wear the insignia of his rank, and was not personally known to the

accused, evidence would be necessary to show that the accused was otherwise
aware of his being of superior rank, the intention being of the essence of tho
offence.

A charge alleging that the accused "attempted to strike" or " struck at""
a superior officer, though objectionable as not following the words of the Act
has been held good.
The expression

"
superior officer "in this section means not only a superior

in rank as defined by s. 190 (7), but also a senior in the same grade where
that seniority gives power of command according to the usages of the
service

;
but one private soldier can never be the ' '

superior officer
"
of anotner.

(M.L.
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Part I.

ss. 8-9.

Disobe-
dience to

superior
officer.

A military policeman is not, as such, the superior officer of a private

soldier.

See generally as to offences against superiors, K.E., para. 554.

9. (1.) Every person subject to military law who commits the

following offence ;
that is to say,

Disobeys, in such manner as to show a wilful defiance of authority,

any lawful command given personally by his superior officer in

the execution of his office, whether the same is given orally,

or in writing, or by signal, or otherwise,

shall on conviction by court-martial be liable to suffer death or such

less punishment as is in this Act mentioned ;
and

(2.) Every person subject to military law who commits the follow-

ing offence ; that is to say,

Disobeys any lawful command given by his superior officer,

shall, on conviction by court-martial,

if he commits such offence on active service, be liable to suffer

penal servitude, or such less punishment as is in this Act

mentioned
;
and

if he commits such offence not on active service, be liable, if an

officer, to be cashiered, or to suffer such less punishment as is

in this Act mentioned, and if a soldier, to suffer imprisonment,
or such less punishment as is in this Act mentioned.

NOTE.

S-ub-sectiou (1). Disobeys in such manner . . any lawful command. A charge
under this sub-section would, as a rule, be reserved for trial by a general

court-martial. The charge must specify the command, and that it was given

personally, and must show the manner in which the disobedience showed a

wilful defiance of authority; see Ch. III. paras. 8-10. The particulars

should also show how the officer was in the execution of his office (see

note to s. 8), but the court may make use of then- military knowledge for

deterniiuiug whether the officer was in the execution of his office, and whether

he was a superior officer who by virtue of his office was authorised to give

such a command.

The command must be one relating to military duty, that is to say, the dis-

obedience of it must tend to impede, delay, or prevent a military proceeding.

Thus a command given by an officer to his soldier-servant to perform some

domestic office not relating to military duty is not a command within the

meaning of this section. A soldier who refuses to take a letter relating to

private theatricals upon the order of a non-commissioned officer does not

disobey a lawful command.

Religious scruples furnish no excuse for disobedience.

The disobedience must be immediate or proximate to the command, and

actual non-compliance must be proved. A man who says
" I will not do it,"

does not necessarily disobey. A man who when ordered to do a duty at a

future time says
" I will not do it," does not thereby commit an offence

under this section, though he may be liable under s. 8 (2). See Ch. Ill,

para. 9.

Sub-section (2). Disobeying laioful command. To establish an offence under
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this sub-section, it is not requisite to prove that the command was given person- Part I.

ally by a superior. It is sufficient to show that it was given by the deputy or

agent of a superior, whom, according to the usages of the service or otherwise,
BB ' '

the accused might reasonably suppose to have been duly authorised to notify to

him the command of his superior. But it must be a specific command to an

individual, and must be given as being the command of a superior who by
virtue of his office or otherwise was authorised to give such a command.

An omission arising from misapprehension or forgetfulness is not an offence

under this section. The act of a soldier who declines to sign his accounts

upon the ground that they are incorrect is not an offence under this section.

If obedience to the command were physically impossible, the failure to obey
would not be an offence under this section.

I For the meaning of the expression
"
superior officer," see note to s. 8.

As to active service, see Ch. Ill, para. 33, and note to s. 6.

As to disobedience of general or garrison orders, see s. 11.

10. Every person subject to military law who commits any of the insubordi-

following offences
;
that is to say,

(1.) Being concerned in any quarrel, fray, or disorder, refuses to

obey any officer (though of inferior rank) who orders him
into arrest, or strikes, or uses or offers violence to, any such

officer
; or

(2.) Strikes, or uses or offers violence, to any persons, whether

subject to military law or not, in whose custody he is-

placed, and whether he is or is not his superior officer ;
or

(3.) Resists an escort whose duty it is to apprehend him or to-

have him in charge ;
or

(4.) Being a soldier breaks out of barracks, camp, or quarters,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and if a soldier, to suffer imprisonment or such less

punishment as is in this Act mentioned.

Paragraph (1). A person may be charged under this paragraph
whether the officer who ordered him into arrest was of inferior or superior

rank, but where the officer was of superior rank, the offender may be charged
also under s. 9. Only officers should be charged under this paragraph.

Paragraph (2). It will be observed that a charge may be made under this,

paragraph for assaulting a civilian policeman.

Paragraph (3). The court will use their military knowledge to determine

whether it was the duty of the escort to apprehend the accused or to have
him in charge.

Under this paragraph the resistance may be passive. A man lying down
and refusing to move, if physically able to move, resists.

Paragraph (4). Breaks out of barracks, <SfC. This offence consists in a

soldier quitting barracks, &c., at a time when he had no right to do so, either

because he was on duty or under punishment, or because of some regulation
or order

; and it is immaterial whether the offence was managed by violence,

stratagem, disguise, or simply by walking past a sentry unnoticed. The mode
in which the act was effected will, however, assist a commanding officer in

determining whether to deal with it as a mere breach of discipline under this
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Part.- 1. paragraph, or to reserve it for trial as amounting to desertion.- The

particulars of the charge must show that the absence from barracks, &c.,~
' was without permission, or otherwise unlawful.

If the charge be for breaking out of barracks, it must be proved that the

accused left the confines of the barracks as charged, and so also if the charge
is for breaking out of camp. A charge of breaking out of quarters would
hold good in the case of a man improperly leaving one part of a barrack for

another where he had no right to be.

Neglect to n. Every person subject to military law who commits the follow-

son' or other ing offence
;
that is to say.

Neglects to obey any general or garrison or other orders,

shall, on conviction by court-martial, be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and, if a soldier, to suffer imprisonment, or such less

punishment as is in this Act mentioned.

Provided that the expression
"
general orders "

in this section

shall not include His Majesty's regulations and orders for the army,

.or any similar order in the nature of a regulation published for the

general information and guidance of the army.

NOTE.

The orders specified in this section are standing orders or orders having
a continuous operation, whether garrison or regimental, or of a like nature.

Disobedience of a specific order in the nature of a command should be dealt

with under s. 9, and non-compliance, through forgetfulness or negligence, with

an order to do some specific act at a future time under s. 40.

Ignorance of the order is not an exculpation if the order is one which the

accused ought in the ordinary course to know. But a misapprehension

reasonably arising from want of clearness in the order is a ground for

exculpation. The existence of the orders and the fact of the neglect must

be proved. EHsobedience of a K.E. may be punished under s. 40, but if a

K.R. is published as a regimental order, it acquires also the character of a

regimental order, and disobedience to it may be punished accordingly.

The offence of concealment of venereal disease is to be dealt with under

this section. K.K. para. 462.

Desertion, fraudulent Enlistment, and Absence without Leave.

Desertion. 12. (1.) Every person subject to military law who commits any
of the following offences ;

that is to say

(a.) Deserts or attempts to desert His Majesty's service
;
or

(>.) Persuades, endeavours to persuade, procures or attempts to

procure any person subject to military law to desert from

His Majesty's service,

shall, on conviction by court-martial,

if he committed such offence when on active service or under

orders for active service, be liable to suffer death, or such

less punishment as is in this Act mentioned
; and

if he committed such offence under any other circumstances, be

liable for the first offence to suffer imprisonment, or such less
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punishment as is in this Act mentioned : and for the second or Fart I.

Any subsequent offence to suffer penal servitude, or such less
Bt j^.

punishment as is in this Act mentioned.

(2.) Where an offender has fraudulently enlisted once or oftener

Le may, for the purposes of trial for the offence of deserting or

attempting to desert His Majesty's service, be deemed to belong to

any one or more of the corps to which he has been appointed or

transferred as well as to the coi-ps to which he properly belongs ;

.and it shall be lawful to charge an offender with any number of

offences against this section at the same time, and to give evidence

of such offences against him, and if he be convicted thereof to punish
him accordingly ;

and further, it shall be lawful, on conviction of a

person for two or more such offences, to award him the higher

punishment allowed by this section for a second offence as if he

had been convicted by a previous court-martial of one of such

offences.

(3.) For the purposes of the liability under this section to the

higher punishment for a second offence, a previous offence of

fraudulent enlistment may be reckoned as a previous offence under

his section.
NOTE.

See Cb. Ill, paras. 13-20
; K.R., paras. 514-546.

On active service. See beginning of note to s. 6.

The offence of fraudulent enlistment is dealt with in s. 13. As to a false

statement by a soldier to his commanding officer that he has been guilty of

desertion or fraudulent enlistment, see s. 27 (3).

For provisions as to inquiry into absence and confession of desertion or

fraudulent enlistment, see ss. 72, 73
;
and as to liability to general service or

transfer on conviction for, or confession of, desertion or fraudulent enlistment,
see s. 83 (7) ;

and as to liability to transfer of soldier delivered into military

custody or committed by a court of summary jurisdiction as a deserter, seo

s. 83 (8) ;
and as to descriptive reports of deserters, escorts, and generally,

K.E., paras. 514-546.

A person charged with desertion may be found guilty of attempting to

I

desert, or of being absent without leave, and a person charged with attempting
to desert may be found guilty of desertion, or being absent without leave:

s. 56 (3) (4).

If the accused is put on his trial for two offences of desertion, or for

fraudulent enlistment and desertion, and it is desired that the higher punish-
ment allowed for a second offence should be awarded, the charges must be on

separate charge sheets, and the trials distinct, though they may be held

before the same court. To enable the punishment of penal servitude to be

awarded, the court must, of course, be a general court-martial. In other cases

the general principles as to what may and what may not be included in the

same charge sheet, laid down in the note to Eule 62 (A), will apply to the

offences of desertion and fraudulent enlistment equally as to'other offences.

The case is similar w here the charge is for fraudulent enlistment under s. 13
;

but in that case, if he has deserted first, and fraudulently enlisted afterwards,
he cannot be awarded the higher punishment unless he has served between
the date of the desertion and the date of the fraudulent enlistment. See
S.13(2)(3).

For example, if a soldier deserted on the 1st of October, 1904, and was
apprehended, convicted, and punished, and after undergoing his punishment



280 ARMY ACT.

Parl I. returns to the ranks, and on the 10th of March, 1907, fraudulently enlist^
-

then, on conviction for such fraudulent enlistment, he can be sentenced to-

penal servitude, just as if the former conviction for desertion had been a con-

viction for fraudulent enlistment.

If, however, a soldier thus deserts on the 5th of January, 1907, and is not

apprehended, and on the 15th of February, while still in a state of desertion,

fraudulently enlists, then, although he may be convicted both of the desertion

and of the fraudulent enlistment, he cannot be sentenced to penal servitude

for the fraudulent enlistment, as the desertion was his absence "next before

the fraudulent enlistment," and the exception in s. 13 (3) applies.

Where the desertion and fraudulent enlistment form in effect one trans-

action, the man should not as a rule be tried for both offences.

Any person who falsely represents himself to any authority to be a deserter

may be punished by a civil court of summary jurisdiction by three months'

imprisonment (s. 152) ; see also as to punishment by a like court of persona

inducing soldiers to desert, s. 153
;
and as to the apprehension of deserters^

s. 154.

To establish desertion it is necessary to prove some circumstance justifying-

the inference that the accused intended not to return to military duty in

any corps, or intended to avoid some important particular service, such as

active service, embarkation for foreign service, or service in aid of the civil

power.

Attempt to desert. To establish an attempt to desert, some act which, if

completed, would constitute desertion, as above mentioned, must be proved.
A mere intention to desert does not amount to an attempt to desert.

Fraudulent 13. (1.) Every person subject to military law who commits any of
enlistment. the fonowing offences

;
that is to say,

(a.) When belonging to either the regular forces, or the militia or

Territorial Force when embodied, or the yeomanry when
called out for actual military service, without having
obtained a regular discharge therefrom, or otherwise

fulfilled the conditions enabling him to enlist or enrol,,

enlists or enrols himself in His Majesty's regular forces,

or in any force raised in India or a colony, or

(b.) When belonging to the regular forces without having fulfilled

the conditions enabling him to enlist, enrol, or euterr
enrols himself, or enlists in the militia or Territorial Force, [

or in any of the reserve forces, not subject to military law,

or enters the Royal Navy,
shall be deemed to have been guilty of fraudulent enlistment, and

shall on conviction by court-martial be liable

(i.) for the first offence to suffer imprisonment, or such less

punishment as is in this Act mentioned ;
and

(ii.) for the second or any subsequent offence to suffer penal

servitude, or such less punishment as is in this Act

mentioned.

(2.) When an offender has fraudulently enlisted on several

occasions he may, for the purposes of this section, be deemed to

belong to any one or more of the corps to which he has been
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appointed or transferred, as well as to the corps to which he Part I.

properly belongs ;
and it shall be lawful to charge an offender with

gg

any number of offences against this section at the same time, and to

give evidence of such offences against him, and if he be convicted

thereof to punish him accordingly ;
and further, it shall be lawful,

on conviction of a person for two or more such offences, to award

him the higher punishment allowed by this section for a second

offence as if he had been convicted by a previous court-martial

of one of such offences.

(3.) Where an offender is convicted of the offence of fraudulent

enlistment, then, for the purposes of his liability under this section

to the higher punishment for a second offence, the offence of

deserting, or attempting to desert, His Majesty's service, may be

reckoned as a previous offence of fraudulent enlistment under this

section, with this exception, that the absence of the offender next

before any fraudulent enlistment shall not, upon his conviction for

that fraudulent enlistment, be reckoned as a previous offence of

deserting or attempting to desert.

NOTE.

The charge must specify the force to which the accused belonged at the

time of his enlistment. A militiaman enlisting '.when the militia is not

embodied, or a yeoman enlisting when the yeomanry have not been called out

for actual military service, cannot be charged under this section, though he

may be charged under s. 33 for making a false answer. See also as to militia-

men and yeomen, 45 & 46 Viet. c. 49, s. 26, K.R. paras. 529-531.

Sub-section (1) () has been amended by the Army (Annual) Act, 1906, so

as to cover the case of fraudulent enlistment into any Indian or Colonial force.

Sub-section (1) (6) covers the case of a soldier who enters the Royal Navy,
but not of a sailor who enlists in the army. The latter case can be dealt

with under s. 33.

Where a soldier is charged with fraudulent enlistment, by reason of which,

he has obtained a free kit, the receipt of that free kit must be mentioned in

the charge and proved in evidence in order to enable the court to sentence

him to a deduction from his pay as compensation for the free kit, but the

charge of fraudulently obtaining a free kit cannot by itself be maintained ;

see K.R., para. 561, and Rules, First Appendix, Note as to use of Forms of

Charges (23), p. 532.

Where the fraudulent enlistment has taken place more than three years
before the trial, the obtaining of a free kit should not be mentioned in the

charge, as a sentence of stoppages based upon that circumstance is illegal.

A copy or duplicate of the attestation paper is proof of the enlistment, and

the issue of a free kit may be proved by a copy of a record thereof in the

regimental books (s. 163 (1), (#) and (A)).

Sub-section (3). As to conviction for two offences, "and the punishment
for the second offence, see note to s. 12.

14. Every person subject to military law who commits any of the Assistance

following offences
; that is to say, nivanceat

(1.) Assists any person subject to military law to desert His desertlou -

Majesty's service
; or

(2.) Being cognisant of any desertion or intended desertion of a
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Part I.

as. 14-15.

Absence
from duty
without
leave.

person subject to military law, does not forthwith give

notice to his commanding officer, or take any steps in his

power to cause the deserter, or intending deserter, to be

apprehended,

shall, on conviction by court-martial, be liable to suffer imprisonment,
or such less punishment as is in this Act mentioned.

NOTE.

Paragraph (1). It must be proved that the accused knew that the assist-

ance given by him was for the purpose of the desertion.

Paragraph (2). Does not forthwith give notice. The time at which the

accused became cognisant of the desertion, and, if he gave notice to his com-

manding officer, the time at which he gave notice", are material and should be

specified in the charge.

Commanding officer. This includes any person having military command
over the accused. The court may use their military knowledge in determining
whether the person is for this purpose a commanding officer or not. See note

to s. 7 (4).

If the charge is under the latter part of (2), the charge must allege the

steps which it was in the power of the accused to take in order to cause the

deserter, or intending deserter, to be apprehended.

15. Every person subject to military law who commits any of the

following offences : that is to say,

(1.) Absents himself without leave ;
or

(2.) Fails to appear at the place of parade or rendezvous appointed

by his commanding officer, or goes from thence without

leave before he is relieved, or without urgent necessity

quits the ranks
;
or

(3.) Being a soldier, when in camp or garrison, or elsewhere, is

found beyond any limits fixed or in any place prohibited

by, any general, garrison, or other order, without a pass or

written leave from his commanding officer
;
or

(4.) Being a soldier, without leave from his commanding officer, or

without due cause, absents himself from any school when

duly ordered to attend there,

shall, on conviction by court-martial, be liable, if an officer, to be

cashiered, or to suffer such less pvinishmeut as is in this Act

mentioned, and if a soldier, to suffer imprisonment, or such less

punishment as is in this Act mentioned.

NOTE.

Paragraph (1). Absents himself. See Ch. Ill, paras. 13-19 ;
and for the

power of summary award of detention by the commanding officer see s. 46
j

(4) (5).

In charges under this section, if the absence or failure to appear or -other

act is proved, it will lie on the accused to show that he had leave or was

under urgent necessity and had due cause for the absence, failure, or other act.

A soldier tried for desertion or attempted desertion may, under s. 56, be found

guilty of absence without leave. When a soldier has been absent without

leave for 21 clear days a court of inquiry will be assembled: s. 72'.
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The absence must be from military supervision, i.e., the place where it Part I.

is the soldier's duty to be, and where he can be found if wanted. Usually it
~T~i

must be absence from his barrack, camp, or station, but if his duty is to be

in one part of the barrack, or he cannot be found when wanted, his absence

from a part only of the barrack may amount to absence without leave.

If the hour of his absence is material for the purpose of proving a day's

absence (see s. 138 and note, and s. 140), the hours of his departure and

return must be stated in the particulars.

Involuntary absence, caused, for example, by disability through being ill

or being kept in custody by the civil power, even though arising from the

wrongful act of the accused, is not an offence under this section.

Where the absence was originally voluntary and subsequently becomes in-

voluntary the length of the absence without leave must be reckoned only to

the time when the absence becomes involuntary.

Under paragraph (2) the particular parade should be specified, so that the

accused may be able to show, if he can, that he was not by order or custom, or

for other reasons, bound to attend that parade.

Under paragraph (3) ignorance of the order, though it would properly tend

to mitigate the punishment, does not entirely exculpate the accused. But

misapprehension reasonably arising from want of clearness in the order may be

a ground of exculpation.
A man absent without leave is not also liable to trial for failing to attend

parades, &c., during the period of his absence, and if he is tried on alternative

charges for both offences, he can be convicted only upon one of the charges.

Paragraphs (3) and (4). Cummanding officer. Any officer having military

command over the accused and authority to grant leave will be commanding
officer within these paragraphs. This matter can therefore be determined by
the military knowledge of the court.

Disgraceful Conduct.

16. Every officer who, being subject to military law, commits the Scandalous

following offence
;
that is to say, Xerf

f

behaves in a scandalous manner, unbecoming the character of an

officer and a gentleman,
shall on conviction by court-martial be cashiered.

NOTE.

An act or neglect which amounts to any of the offences specified in the Act
or which is to the prejudice of good order and military discipline, ought not,
as a rule, to be tried under this section. Scandalous conduct may be either

of a military or social character. But a charge of a social character is not to

be preferred uuder this section, unless it is of so grave a nature as to render

the officer unfit to remain in the service, and therefore is scandalous in respect
of his military character. Social misconduct which is not so grave as to bring
scandal on the service, should not be made a ground of charge against an

officer, but may well form the subject of reproof and advice on the part of his

I

commanding officer or some other superior officer.

It will be noticed that there is no power to award any other punishment
than cashiering on conviction for this offence.

17. Every person subject to military law who commits any of Fraud by
the following offences; that is to say, charge^"
Being charged with or concerned in the care or distribution of any moneys or

.
' goods.

public or regimental money or goods, steals, fraudulently
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Part I. misapplies, or embezzles the same, or is concerned in or

connives at the stealing, fraudulent misapplication, or

embezzlement thereof, or wilfully damages any such goods^

shall on conviction by court-martial be liable to suffer penal servi-

tude, or such less punishment as is in this Act mentioned.

NOTE.

The distinction between stealing and the other offences is roughly this

that a man is not said to steal a thing if, previously to the time at which he

converted it to his own use, he was lawfully in possession of it. See Ch. VII,

paras. 56, 57, 58.

This section does not apply to ordinary thefts, which are dealt with in

s.18 (4), but to those more serious offences committed by persons in a position

of trust in relation to public or regimental property, where placed under their

charge. The severe punishment of penal servitude can therefore be given.

Under s. 56 a person charged with stealing may be found guilty oi"

embezzlement or of fraudulent misapplication ; and a person charged witb

embezzlement may be found guilty of stealing or of fraudulent misapplication.

If the charge is for fraudulent misapplication or embezzlement it must

allege that the property was improperly applied for the use of the accused

himself or some person connected with him, and not for a public purpose.

If no evidence is forthcoming as to the particular mode of misapplication,

the court may, in the absence of explanation from the accused, infer that the

property was misapplied from the fact of its not having been properly applied.

See Ch. VII, para. 59.

Each instance of embezzlement should be in a separate charge. See p,

543, Note.

A mere error or irregularity in accounts, or a mistaken misapplication of

money or goods, does not constitute an offence under this section. There must

be an intent to defraud on thjp part of the accused, either for the benefit oi

himself or somebody else
;
and this must be particularly recollected in the

case, for example, of a non-commissioned officer's accounts getting into con-

fusion, through the neglect or carelessness of superiors.

The charge must show in detail that the accused was charged with or

concerned in the care or distribution of the money or goods which are alleged

to have been fraudulently misapplied or embezzled, but the court may use

their military knowledge to determine that the accused, if holding a particular

office, was, by virtue of his office, so charged or concerned. A soldier posted

as sentry over a place containing public property, would not be "
charged

with" the care of the property within the meaning of this section.

The expression "charged with " means officially charged with, that is to say,

in virtue of the public office the accused formally holds. A corporal or

private entrusted by a pay-serjeant for his own convenience with public

money would not fall under this section, although he might be convicted under

s. 18.

As to court of inquiry on discovery of loss of stores, &c., see K.R.,

paras. 668, 669.

18 - Every soldier who commits any of the following offences ;

that is to say,

(1.) Malingers, or feigns or produces disease or infirmity ;
or

(2.) Wilfully maims or injures himself or any other soldier,

whether at the instance of such other soldier or not, with
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intent thereby to render himself or such other soldier unfit Part I.

for service, or causes himself to be maimed or injured by

any person, with intent thereby to render himself unfit

for service ;
or

(3.) Is wilfully guilty of any misconduct, or wilfully disobeys,

whether in hospital or otherwise, any orders, by means of

which misconduct or disobedience he produces or aggra-

vates disease or infirmity, or delays its cure
;
or

(4.) Steals or embezzles or receives, knowing them to be stolen or

embezzled, any money or goods the property of a comrade

or of an officer, or any money or goods belonging to any

regimental mess or band, or to any regimental institution,

or any public money or goods ;
or

(5.) Is guilty of any other offence of a fraudulent nature not

before in this Act particularly specified, or of any other

disgraceful conduct of a cruel, indecent, or unnatural kind,

shall on conviction by court-martial be liable to suffer imprison-

ment, or such less punishment as is in this Act mentioned.

NOTE.

A soldier convicted of an offence under this section forfeits all good
conduct badges, and is placed in the same position as regards earning badges
as a recruit. Pay Warrant, 1907, article 1023.

Paragraphs (l)-(3). The charge should show in what way a soldier has

malingered, or what disease or infirmity he has feigned or produced, or what

particular injury has been committed, or of what misconduct or wilful dis-

obedience he has been guilty. In a case under paragraph (2) evidence will

have to be given of the intent, but if the act is shown to have been done

wilfully and not accidentally, the intent may be presumed.

Feigning. This term means not merely that a soldier reported himself sick

when he was not sick, but that he reported himself sick when he knew that

be was not sick, and that he feigned or pretended certain symptoms which
the medical officer was satisfied did not exist.

Malingering is a feigning of disease, but of a more serious nature ;

implying some deceit, such as the previous application of a ligature, or of the

taking of some drug, or some other act which, though it did not actually pro-
duce disease or retard a cure, yet produced the appearance of the disease said

to exist.

The misconduct under paragraph (3) must be with the intent of producing
or aggravating the disease, or delaying the cure, as the case may be. The

involuntary production, aggravation, or prolongation of delirium tremens by
intemperate habits, or of venereal disease by immoral conduct, does not render

a soldier liable under this paragraph.

Paragraph (4). See note on s. 17.

It is not material to whom the property belongs, provided it is shown to

belong to a comrade, officer, regimental mess, regimental band, or regimental
institution. If it turns out that the property belongs to some person or

persons not included in the above description, the accused must be acquitted,

AS the offence could in that case only be charged under s. 41.

If a man steals the uniform coat of his comrade, he can be charged with

stealing it either as being public property or as being the property of his

comrade
;
for although the coat is public property, yet the comrade has posses-
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Part I. sion of it, so hat the thief may bo charged with stealing the property of a

comrade. Ch. VII, para. 56.

ss. 18-19. jn c ]iarges under this paragraph, the value of articles in respect of which

the offender should be sentenced to stoppages must always bo stated in the

particulars of the charge : see Rule 11 (F) and note, and K.R.
, para. 563.

It has been ruled by the .Tudge-Advocate-General that a Branch of the

Royal Army Temperance Association is not a regimental institution within

the meaning of this paragraph.

Paragraph (5). A charge under this paragraph for anything that is an

offence tinder any previous enactment of the Act will be bad.

Of a fraudulent nature. The particulars must show that there was fraud

in the act with which the accused is charged, amounting to a crime according
to the ordinary criminal law

;
and any mere misappropriation of money or

irregularity in accounts will not be sufficient to support a charge under this

paragraph.

Disgraceful conduct. The charge must specify the details of the particular

act or acts alleged to constitute the disgraceful conduct.

Drunkenness.

Drunken- 19. Every person subject to military law who commits the follow-
ness. . , .

ing offence
;
that is to say,

The offence of drunkenness, whether on duty or not on duty,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act

mentioned, and if a soldier, to suffer imprisonment, or such less

punishment as is in this Act mentioned, and, either in addition to,,

or in substitution for, any other punishment, to pay a fine not exceed-

ing one pound.
NOTE.

If there is any doubt as to whether the offence was committed on duty or

not on duty, it will be better to prefer a charge of simple
" drunkenness "

;

the evidence as to the .attendant circumstances will be a guide to the court

in considering the sentence.

See also Ch. Ill, paras. 25-30, and s. 46 (2) (3), and note.

Offences in relation to Persons in Custody. *

Permitting 20. Every person subject to military law who commits any of the

pertonhi following offences ;
that is to say,

custody.
(i_) "When in command of a guard, picket, patrol, or post, {

releases without proper authority, whether wilfully or

otherwise, any person committed to his charge ;
or

(2.) Wilfully or without reasonable excuse allows to escape any

person who is committed to his charge, or whom it is his
|

duty to keep or guard,

shall on conviction by court-martial be liable if he has acted

wilfully to suffer penal servitude, or such less punishment as is in

this Act mentioned, and in any case to suffer imprisonment or

such less punishment as is in this Act mentioned.

NOTE.

In a charge under paragraph (1), if proof is given that the person ini

custody was released, the accused must show the authority under which he

acted. The court may use their military knowledge with respect to whether

the authority alleged was or was not sufficient.



Discipline (Crimes and Punishments'). 287

In a charge under paragraph (2), if there is a doubt as to the accused

having acted wilfully, he should be charged with having acted without reason- Bg 20-21.
able excuse, or lie may be charged with having acted wilfully, and in an

alternative charge with having acted without reasonable excuse. See s.

56 (5), and note.

Under paragraph (2), where an escort consisting of a corporal and a private

I lose the soldier in their charge, the corporal is liable to conviction unless he can

prove that the escape took place in circumstances against which he could not

reasonably guard. The private would be guilty, upon proof that he shared

|
in the wilful act or negligence of the corporal, or that the soldier while com-

mitted to his charge during the temporary and necessary absence of the

corporal was allowed to escape, unless he could show that he used all reason-

able means to guard against the escape. In the latter case the corporal would

not be guilty if he could show that his temporary delegation of his duty to the

private was occasioned by some necessary cause, and that he took reasonable

I precautions for the safe custody of the soldier during his absence.

A man commits this offence wilfully by any act or omission, the reasonable

and probable con sequence of which would be the escape of the person com-

mitted to his charge, or whom it was his duty to guard or keep.
A man who, having completed a term of imprisonment or detention is being

conducted from the prison or detention barrack to rejoin his regiment is not

committed to the charge of the soldiers conducting him within the meaning
of this section .

21. Every person subject to military law who commits any of the Irreguiar

I. .
3.rr6st or

following offences
;
that is to say, confine-

(1.) Unnecessarily detains a person in arrest or confinement

without bringing him to trial, or fails to bring his case

before the proper authority for investigation ;
or

(2.) Having committed a person to the custody of any officer,

non-commissioned officer, provost-marshal, or assistant

provost-marshal, fails without reasonable cause to deliver

at the time of such committal, or as soon as practicable,

and in any case within twenty-four hours thereafter, to the

officer, non - commissioned officer, provost
-
marshal, or

assistant provost-marshal, into whose custody the person is

committed, an account in writing signed by himself of the

offence with which the person so committed is charged ; or

(3.) Being in command of a guard, does not, as soon as he is

relieved from his guard or duty, or if he is not sooner

I relieved, within twenty-four hours after a person is com-

mitted to his charge, give in writing to the officer to whom

|
he may be ordered to report that person's name and

offence so far as known to him, and the name and rank

of the officer or other person by whom he was charged,

accompanied, if he has received the account above in this

section mentioned, by that account,
shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act

mentioned, and if a soldier, to suffer imprisonment, or such less

punishment as is in this A.ct mentioned.
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Part I.

as. 21-24.

Escape from
confine-
ment.

Corrupt
dealings in

respect of

supplies to
forces.

NOTE.

The prosecutor will have to prove the facts which either show or enable the

court to infer that the accused could have brought the person under arrest I

or in confinement to trial or brought his case before the proper authority for
|

investigation. If these are proved it will lie on the accused to prove the

necessity for keeping the person in question in custody.

See note to s. 45
;
and as to entry of charge in guard report, K.R., para. 485.

22. Every person subject to military law who commits the follow-

ing offence ;
that is to say,

Being in arrest or confinement, or in prison or otherwise in

lawful custody, escapes, or attempts to escape,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act

mentioned, and if a soldier, to suffer imprisonment, or such less

punishment as is in this Act mentioned.

NOTE.

As to arrest and confinement, see Ch. IV, paras. 1-17.

An escape may be either with or without force or artifice, and either with

or without the consent of the custodian.

Offences in relation to Property.

23. Every person subject to military law who commits any of

the following offences ; that is to say,

(1.) Connives at the exaction of any exorbitant price for a house

or stall let to a sutler
;
or

(2.) Lays any duty upon, or takes any fee or advantage in

respect of, or is in any way interested in, the sale of pro-
visions or merchandise brought into any garrison, camp,

station, barrack, or place, in which he has any command
or authority, or the sale or purchase of any provisions or

stores for the use of any of His Majesty's forces,

shall on conviction by court-martial be liable to suffer imprison-

ment, or such less punishment as is in this Act mentioned.

24. Every soldier who commits any of the following offences
;

that is to say,

Deficiency
in and
injury to

equipment. (1.) Makes away with, or is concerned in making away with

(whether by pawning, selling, destruction or otherwise

howsoever) his arms, ammunition, equipments, instruments,

clothing, regimental necessaries, or any horse of which he

has charge ;
or

(2.) Loses by neglect anything before in this section mentioned
;

or

(3.) Makes away with (whether by pawning, selling, destruction,

or otherwise howsoever) any military decoration granted
to him ;

or

(4.) Wilfully injures anything before in this section mentioned or
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any property belonging to a comrade, or to an officer, or to Part I.

any regimental mess or band, or to any regimental institu-
s~^4

tion, or any public property ;
or

(5.) Ill-treats any horse used in the public service,

shall on conviction by court-martial be liable to suffer imprison-

ment, or such less punishment as is in this Act mentioned.

For the purposes of this section, the expression
"
equipments

"
in-

cludes any article issued to a soldier for his use, or entrusted to his

care for military purposes.

NOTE.

As to a charge under this section, see K.E., paras. 662-566 ; Rules, Fir^t

App. Note as to use of Forms of Charges, para. (23), p. 532 below. As to

liability of civilian pawnbroker, &c., see s. 156.

Paragraph (1). This paragraph shows clearly that, whether arms are

pawned, sold, destroyed, or otherwise made away with, the military offence i*

the same, namely, the making away with them ; but the degree of the offence

may differ according as they have been pawned, sold, or destroyed, or other-

vise made away with, and the punishment awarded may vary accordingly.

A charge under this or the next paragraph of making away with, Ac.,

money or property not mentioned in these paragraphs would be bad, though
if the act amounted to stealing or embezzlement it would be punishable under

s. 18, or if there was proof of any wilful act or neglect, the soldier might be

charged with an offence under s. 40.

Making away icilh is distinct from theft, as it applies only to goods in a

man's own possession, and which, therefore, he cannot in law steal. Unless

there is some positive act of pawning, sale, &c., a charge for making away
with should not be preferred, but a charge of losing should bo preferred

I

under paragraph (2). See note to s. 17, and K.E., paras. 562, 563.

Equipments. The definition of this word at the end of the section will

include such articles as blankets and barrack funiiture.

Clvthiny includes clothing supplied to a man in hospital,

1'aragraph (2). This is not intended to punish a soldier for a deficiency in

uis kit occasioned by accident or mere carelessness rather than by culpable

neglect. On the other hand, the fact that a man has not got his arms, regi-

mental necessaries, &c., at a time Avhen it was his duty to have them, is prima

facie evidence of his having lost them by neglect, and the court may call on

him to show that the loss was not occasioned by any fault on his part.

1'aragraph (3). Military decoration. This includes any medal, clasp, good-
conduct badge, or decoration. Section 190 (18). Losing by neglect a military
decoration is not an offence.

Paragraph (4). Wilfully injures. A charge for injuring the property here

mentioned must be laid under this section, and not under section 41. The

prosecutor must adduce evidence which will either prove, or enable the court

to infer, that the injury was not accidental or done by some other person.
if the injury appears to be the result of neglect, it will be for the court to

determine whether the neglect was wilful and intended to injure the arms

&c., or was mere carelessness. In the latter case no offence under this section

would be committed. The regulation value will be taken (without evidence)
to be the value of any article lost or damaged, which being a part of military

equipment has a regulation value.

As to disqualification for sitting on a court to try an offence under this

'paragraph, see Rule 19 (B) (v) and note.

(M.L.) X
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Part 1. (3.) Eefuses to produce any document in his power or control

~^1 legally required bya court-martial to be produced byhim ;
or

(4.) Eefuses, when a witness, to answer any question to which a

court-martial may legally require an answer ;
or

(5.) Is guilty of contempt of a court-martial by using insulting or

threatening language, or by causing any interruption or

disturbance in the proceedings of such court,

shall on conviction by a court-martial, other than the court in

relation to or before whom the offence was committed, be liable, if

an officer, to be cashiered, or to suffer such less punishment as is

in this Act mentioned, and if a soldier, to suffer imprisonment, or

such less punishment as is in this Act mentioned :

Provided that where a person subject to military law is guilty

of contempt of a court-martial by using insulting or threatening

language, or by causing any interruption or disturbance in the pro-

ceedings of such court, that court, if they think it expedient, instead

of the offender being tried by another court-martial, may, by order

under the hand of the president, order the offender to be im-

prisoned, with or without hard labour, or, in the case of a soldier,

to undergo detention, for a period not exceeding twenty-one days.

NOTE.

Sec generally as to summoning and attendance of witnesses, Kules 14, 7o-T8.

An offence iiuder this section is not triable by the court in relation to

or before whom it was committed, except that for contempt of court by
a person subject to military law the court may order him to be imprisoned, or, if

he is a soldier, to undergo detention ,
for not more than 21 days. (See Eule 59,

note.) If the offender is a soldier, he will, as a general rule, be sentenced to

detention and not to imprisonment. For form of commitment, see Form U,

p. 598 infra.

As a rule courts should accept an apology sufficient to vindicate their dignity

without resorting to the extreme measure of imprisonment.
Civilians guilty of the offences mentioned in this section are punishable

by a civil court under s. 126.

Paragraph (1). The court is formed when the members are assembled,

even before they are sworn, and anything which would be a contempt after

the court was sworn would be a contempt once the members are assembled.

Paragraph (5). The interruption or disturbance need not be caused withiii

the precincts of the court itself, if the circumstances are such as to constitute

a contempt of court.

Proviso. The enactments of s. 47 (5) and s. 48 (6) which prohibit a regi-

mental or district court from trying an officer, would not exempt an officer

guilty of contempt of such a Court from liability to be committed to prisoii

by the court under this proviso ;
but the correct coiirse for the court would

almost invariably be to adjourn and report to the proper authority. The

summary proceeding for contempt is not a trial, and the offence being as a

rule committed in view of the court, opportunity should be given to the

offender to offer any explanation of, or excuse for, his conduct, but no furthel'

inquiry will be necessary. The order of the court does not require confirma=

tion.

To imprison or send to detention for contempt of court a person who is

under trial, though legal, requires very exceptional circumstances to justify
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it; punishment so inflicted must immediately follow the contempt, and cannot Part I.

be an addition to any sentence after conviction, or be ordered to commence

at the date of the expiration of the punishment under the sentence. The court as''i

must adjourn until the expiration of the punishment inflicted for the contempt.

29. Every person subject to military law who commits the False
. ,. . X. evidence,

following offence
;
that is to say,

When examined on oath or solemn declaration before a court-

martial, or any court or officer authorised by this Act to

administer an oath, wilfully gives false evidence,

shall be liable on conviction by court-martial to suffer imprisonment,
01- such less punishment as is in this Act mentioned.

NOTE.

Accidental or trifling mistakes or discrepancies in evidence will not be made

the subject of a charge under this section.

Tho production of the proceedings of the court- martial before which tho

false swearing is alleged to have taken place is not enough to prove that

the accused swore as charged. The member of the court who recorded tho

proceedings, or some person from personal knowledge must prove this. Tho
evidence of one witness without corroboration in some material respect is not

sufficient to prove the falsehood of the matter sworn. (See Ch. VII, para. 72.)

This section will be applicable to au accused person who applies to give
evidence himself, but a charge should not be preferred against him except
in a very flagrant case.

As the Act (s. 70 (.5)), and the Rules of Procedure (Rule 124 (H)) now

provide that evidence may be given on oath before a court of inquiry, a

person who wilfully gives false evidence on oath before such a court is guilty
of an offence under this section.

Offences in relation to Billeting,

30. Every person subject to military law who commits airy of Offences in

the following offences (in this Act referred to as offences in relation billeting,

to billeting) ;
that is to say,

(1.) Is guilty of any ill-treatment, by violence, extortion, or making
disturbances in billets, of the occupier of a house in which

any person or horse is billeted ; or

(2.) Being an officer, refuses or neglects, on complaint and proof
of such ill-treatment by any officer or soldier under his

command, to cause compensation to be made for the

same
;

or

(3.) Fails to comply with the provisions of this Act with respect
to the payment of the just demands of the person on whom
he or any officer or soldier under his command, or his or

their horses, have been billeted, or to the making up and

transmitting of an account of the money due to such

person ;
or

(4.) Wilfully demands billets which are not actually required
for some person or horse entitled to be billeted

;
or

(5.) Takes, or knowingly suffers to be taken, from any person any
money or reward for excusing or relieving any person from
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Part I. his liability in respect of the billeting or quartering of

8 30- 1 officers, soldiers, or horses, or any part of such liability ;
or

(6.) Uses or offers any menace to or compulsion on a constable

or other civil officer to make him give billets contrary to

this Act, or tending to deter or discourage him from per-

forming any part of his duty under the provisions of this

Act relating to billeting, or tending to induce him to do

anything contrary to his said duty ;
or

(7.) Uses or offers any menace to or compulsion on any person

tending to oblige him to receive, without his consent, any

pel-sou or horse not duly billeted upon him in pursuance of

the provisions of this Act relating to billeting, or to furnish

any accommodation which he is not thereby required to

furnish,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act

mentioned, and if a soldier, to suffer imprisonment, or 'such less

punishment as is in this Act mentioned.

NOTE.

The provisions as to the billeting of officers and soldiers are contained

in Part III, ss. 102-111, and ss. 119-121.

See s. Ill as to the jurisdiction of magistrates to deal with officers or

soldiers guilty of offences under this section.

Paragraph (4). Wilfully demands. The demand constitutes the offence,

and it is immaterial whether the billet is actually obtained or not.

Offences in relation to Impressment of Carriages.

Offences iu si. Every person subject to military law who commits any of the

the impress- following offences (in this Act referred to as offences in relation to

carriages,
the impressment of carriages) ;

that is to say,

(*) Wilfully demands any carriages, animals, or vessels, which are

not actually required for the purposes authorised by this

Act
;
or

(2.) Fails to comply with the provisions of this Act relating

to the impressment of carriages as regards the payment of

sums due for carriages or as regards the weighing of the

load
;
or

(3.) Corstrains any carriage, animal, or vessel furnished in pur-
suance of the provisions of this Act relating to the impress-

ment of carriages, to travel against the will of the person
in charge thereof beyond the proper distance, or to carry

against the will of such person any greater weight than he

is required by the said provisions to carry ;
or

(4.) Does not discharge as speedily as practicable any carriage,

animal, or vessel furnished in pursuance of the provisions

of this Act relating to the impressment of carriages ;
or

(5.) .Compels the person in charge of any such carriage, animal,

or vessel, or permits him to be compelled, to take thereon
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any baggage or stores not entitled to be carried, or, except Part I.

where the carriage or animal is furnished upon a requisi- sjTIao
tion of emergency, to take thereon any soldier or servant

(except such as are sick), or any woman or person ;
or

(6.) Ill-treats or permits such person in charge to be ill-treated ;
or

(7.) Uses or offers any menace to or compulsion on, a constable

to make him provide any carriage, animal, or vessel, which

he is not bound in pursuance of the provisions of this Act

relating to the impressment of carriages to provide, or

tending to deter or discourage him from performing any

part of his duty in relation to the providing of carriages,

animals, or vessels, or tending to induce him to do anything

contrary to his said duty ;
or

(8.) Forces any carriage, animal, or vessel, from the owner

thereof,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men.

tionecl, and if a soldier, to suffer imprisonment, or such less punish-
ment as is in this Act mentioned.

NOTE.

The provisions as to the impressment of carriages are contained in Part III,

ss. 112-121.

As to the jurisdiction of magistrates to deal with officers and soldiers

guilty of these offences, see s. 118.

Offences in relation to Enlistment.

32. (1.) Every person having become subject to military law, who Enlistment

is discovered to have committed the following offence; that is sailor dfs-

r

to say, with
ged

Having been discharged with disgrace from any part of His ignominy

Majesty's forces, or having been dismissed with disgrace from
the Navy, has afterwards enlisted in the regular forces without

declaring the circumstances of his discharge or dismissal,

shall on conviction by court-martial be liable to suffer imprisonment,
or such less punishment as is in this Act mentioned.

(2.) For the purpose of this section, the expression
"
discharged

with disgrace from any part of His Majesty's forces"

means discharged with ignominy, discharged as incorrigible
and worthless, discharged for misconduct, or discharged on
account of conviction for felony or of a sentence of penal
servitude.

NOTE.

Having become subject, i.e., having signed the declaration and taken the

oath, s. 80 (4) (6). The wording in this and the next section is different

from that in other sections (" every person subject, &c., who commits," &c.),
because at the moment of committing the offence the man is not actually

subject to military law.

Enlisted. The original or the duplicate attestation paper must be produced
at the trial.
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Part I. It is held ^at ^e non-declaration is prima fade proved by the attestation

paper so produced showing answers to have been ven inconsistent with such
88. 32-34. declaration.

A man who can show that when discharged he was not (from not having
had a discharge certificate given him or for any other reason) made acquainted
with Ihe fact that his discharge was for one of the reasons constituting

disgrace, ought not to be convicted under tin's section.

For misconduct. These words, which were added by the Army (Anminl)

Act, 1893, are not found in the corresponding section (10 (3) ) of the Militia

Act, 1882.

False 33. Every person having become subject to military law who
answers or
declarations 18 discovered to have committed the following offence ; that is to say,

men"." To have made a wilfully false answer to any question set forth

in the attestation paper which has been put to him by, or by
direction of, the justice before whom he appears for the purpose
of being attested,

shall on conviction by court-martial be liable to suffer imprison-

ment or such less punishment as is in this Act mentioned.

NOTE,

Jlavi/iff become subject. See note to the preceding section,

Attestation paper. The original or the duplicate must be produced
1

at the

trial.

The answer must be wilfully false
;
thus where a man might reasonably

have been mistaken as to the fact of his having
"
served," where, for instance,

lie was discharged as uutit before he had done duty or worn a uniform, a

conviction would not hold good.

A false answer as to age, as a rule, should not be made the subject of

a charge.

Men enlisting after being dismissed from the Navy as "
objectionable," or I

under any other circumstances (except "with disgrace," as to which seel

s. 32 (1)) will be proceeded against under this section.

34. Every person subject to military law who commits any of

the following offences
;
that is to say,

(1.) Is concerned in the enlistment for service in the regular

forces of any man, when he knows or has reasonable cause

to believe such man to be so circumstanced that by enlisting

he commits an offence against this Act ; or

(2.) Wilfully contravenes any enactments or the regulations of

the service in any matter relating to the enlistment or

attestation of soldiers of the regular forces,

shall on conviction by court-martial be liable to suffer imprisonment,
or such less punishment as is in this Act mentioned.

NOTE.

So circumstanced, i.e., discharged with disgrace, so that he commits an

oftencc under s. 32
; or, belonging to the regular forces, or otherwise, so that

he is guilty of fraudulent enlistment under s. 13, or of making a false answer

under s. 33.

A recruiter who counsels, or connives at, an offence against s. 33 on the part
of a recruit, falls within paragraph (1), as the attestation is part of the

process of enlistment.

General
offen -es in
relat on to
enlistment.
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Miscellaneous Military Offences.
Part I.

35. Every person subject to military law who commits the fol- ss. 35-37.

lowing offence ; that is to say, wm-dsf
""

Uses traitorous or disloyal words regarding the Sovereign,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and if a soldier, to suffer imprisonment, or such less punish-

ment as is in this Act mentioned.

NOTE.

The words used are to be set out in the charge ; they may be either

spoken, or written, or published. It is not intended that mere violent or vulgar

language used by a man under the influence of liquor should be punished
under this section.

36. Every person subject to military law who commits the fol- injurious
, .

"
. . disclosures.

lowing offence
; that is to say,

Whether serving with any of His Majesty's forces or not, without

due authority, either verbally or in writing, or by signal

or otherwise, discloses the numbers or position of any forces,

or any magazines or stores thereof, or any preparations

for, or orders relating to, operations or movements of any

forces, at such time and in such manner as in the opinion
of the court to have produced effects injurious to His

Majesty's service,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act

mentioned, and if a soldier, to suffer imprisonment, or such less

punishment as is in this Act mentioned.

NOTE.

The unauthorised communication of intelligence to the enemy on active

service is punishable under s. 5 (4).

A charge under this section must show how and when effects injurious to

His Majesty's service were produced.

I

As to injurious disclosures by private letters, see note to s. 5 (4); and, as to

publishing military information, K.E., para. 453.

37. Every officer or non-commissioned officer who commits any of Ill-treating'

the following offences
; that is to say,

(1.) Strikes or otherwise ill-treats any soldier
;
or

(2.) Having received the pay of any officer or soldier, unlawfully
detains or unlawfully refuses to pay the same when due,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and if a non-commissioned officer, to suffer imprisonment,
or such less punishment as is in this Act mentioned.

NOTE.

Paragraph (1). Forcing or striking a soldier when acting as sentinel is

punishable under s. G (1) (cf)_more severely than the mere striking a soldier.
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Part I.

ss. 37-40.

As the word "soldier" includes non-commissioned officer, it follows that

the offence of one non-commissioned officer striking or ill-treating another

^r^g js not jjg superior falls within this section. Striking a superior officer is)
an offence dealt with under s. 8.

38. Eveiy person subject to military law who commits any of the

Refusal to
deliver to
civil power
officers and
soldiers

accused of

civil

offences.

Duelling
and
attempting following offences

;
that is to say,

to commit /-, \ TV \,
suicide. (1-) -tights, or promotes or is concerned in, or connives at, fighting

a duel
;
or

(2.) Attempts to commit suicide,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and if a soldier, to suffer imprisonment, or such less punish-
ment as is in this Act mentioned.

NOTE.
An officer carrying a challenge is punishable under paragraph (1).

If death ensued, the surviving principal in the duel and both the seconds

might be tried and convicted for murder.

As to attempts to commit suicide, see ch. VII, para. 54, note
(li).

39. Every person subject to military law who commits any of the

following offences
;
that is to say,

On application being made to him, neglects or refuses to deliver

over to the civil magistrate, or to assist in the lawful

apprehension of, any officer or soldier accused of an offence

punishable by a civil court,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and if a soldier, to suffer imprisonment, or such less punish-
ment as is in this Act mentioned.

NOTE.

This offence may be committed not only in the United Kingdom, but in

any colony or possession where there is a civilian judicature. An officer or

soldier to whom an application is made under this section may require to see

the warrant or other authority for the delivery over or apprehension ;
and if

none exists, no offence is committed by refusing the demand.

Conduct to 40. Every person subject to military law who commits any of the

military

6 f

following offences ;
that is to say,

discipline. js guilty of any act, conduct, disorder, or neglect, to the prejudice

of good order and military discipline,

shall on conviction by court-martial be liable, if an officer, to be

cashiered, or to suffer such less punishment as is in this Act men-

tioned, and if a soldier, to suffer imprisonment, or such less punish-

ment as is in this Act mentioned. Provided that no person shall be

charged under this section in respect of any offence for which special

provision is made in any other part of this Act, and which is not a

civil offence ;
nevertheless the conviction of a person so charged

shall not be invalid by reason only of the charge being in contraven-

tion of this proviso, unless it appears that injustice has been done to



Discipline (Crimes and Punishments}. 299

the person charged, by reason of such contravention ;
but the Part I.

responsibility of any officer for that contravention shall not be
gs ^^4

removed by the validity of the conviction.

NOTE.

See Ch. Ill, para. 32.

To sustain a charge under this section it is absolutely necessary that the

charge should recite the words of the Act. That is to say, there must be

charged an "act" or "conduct," or "disorder," or "neglect," as the case

may be,
" to the prejudice of good order and military discipline."

But the mere use of these words as a description of certain conduct does

not warrant a court in assuming that such conduct is legally an offence.

A court is not warranted in convicting unless of opinion that the conduct

charged (1) was committed by the accused, and (2) was to the prejudice

both of good order and of military discipline, having regard to the conduct

itself and to the circumstances in which it took place. It is only in this latter

case that an offence of a non-military character falls within this section.

Other offences of a non-military character, if tried at all under the Act,

should be tried under s. 41.

.Neglect must be wilful or culpable, and not merely arising from ordinary

forgetfulness or error of judgment, or inadvertence; and where the use of

certain words regarding superiors is made the subject of a charge under this

section, the words must have been said meaningly, i.e.
,
with a guilty intent.

Attempts to commit most of the purely military offences under the Act are

triable under this section, except where such attempts &ve(e.g., an attempt to

desert) specifically provided for.

A charge of displaying the white flag in the presence of the enemy is to

be framed under this section: K.R., para. 555
;
as also a charge of improperly

possessing a comrade's property, where there is no evidence of theft :

K.R., para. 55fi.

Offences punishable by ordinary Law.

41. Subject to such regulations for the purpose of preventing offences

interference with the jurisdiction of the civil courts as are in

this Act after mentioned, every person who, whilst he is subject ^
w f

to military law, shall commit any of the offences in this section

mentioned, shall be deemed to be guilty of an offence against

military law, and, if charged under this section with any such

offence (in tliis Act referred to as a civil offence), shall be liable to

be tried by court-martial, and on conviction to be punished a

follows
; that is to say,

(1.) If he is convicted of treason, be liable to suffer death,
or such less punishment as is in this Act mentioned

;
and

(2.) If he is convicted of murder, be liable to suffer death
;

and

(3.) If he is convicted of manslaughter or treason-felony, be liable

to suffer penal servitude, or such less punishment as is

in this Act mentioned
;
and

(4.) If he is convicted of rape, be liable to suffer penal servitude

or such less punishment as is in this Act mentioned ; and
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Part I. (5.) If he is convicted of any offence not before in this section

s~4i particularly specified, which when committed in England
is punishable by the law of England, be liable whether

the offence is committed in England or elsewhere, either

to suffer such punishment as might be awarded to him in

pursuance of this Act in respect of an act to the prejudice

of good order and military discipline, or to suffer any

punishment assigned for such offence by the law of

England.

Provided as follows :

(a.) A person subject to military law shall not be tried by^
court-martial for treason, murder, manslaughter, treason-

felony, or rape, committed in the United Kingdom, and

shall not be tried by court-martial for treason, murder,

manslaughter, treason-felony, or rape, committed in any

place within His Majesty's dominions, other than the

United Kingdom and Gibraltar, unless such person

at the time he committed the offence was on active service,

or such place is more than one hundred miles as measured

in a straight line from any city or town in which the

offender can be tried for such offence by a competent civil

court :

(b.) A person subject to military law when in His Majesty's

dominions may be tried by any competent civil court for

any offence for which he would be triable if he were not

subject to military law.

NOTE.

Subject to such regulations, <fc. See provisos (a) and (6).

As to the cases in which the jurisdiction given by this section should be

exercised, see Ch. VII, paras. 1-3.

This section in effect gives absolute jurisdiction to a court-martial to

try any civil offence, except that a court-martial cannot try treason, murder,

manslaughter, treason-felony, or rape, committed in the United Kingdom ;

and can only try these offences if committed in any place within the King's

dominions, other than the United Kingdom and Gibraltar, if either the

offender was on active service, or the place is more than one hundred

miles from any city or town in which the offender can be tried for such offence

by a competent civil court.

For definition of active service, see s. 189.

Where a civil offence is specified in the Act (e.g., ss. 17, 18), an attempt to

commit that offence can under (5) be ordinarily tried by court-martial, because

by English law an attempt to commit a civil offence is ordinarily in itself an

offence. See Ch. VII, para. 23.

A field general court-martial under s. 49 (3) has jurisdiction to try any

offence; but where the offence is not committed on active service, such a

court can only be convened for its trial in the cases specified in s. 49 (1) ().
See also note to Rule 11 (A)-(C), as to the form of charges tinder this I

section.
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Redress of Wrongs.
P&rt I.

42. If ail officer thinks himself wronged by his commanding ss. 42-43.

officer, and, on due application made to him, does not receive the jj,,de O f

redress to which he may consider himself entitled, he may complain ^y filter

*

to the Commauder-in-Chief in order to obtain justice, who is hereby

required to examine into such complaint, and through a Secretary
of State make his report to His Majesty in order to receive the

directions of His Majesty thereon.

NOTE.

It is the custom of the service to forward every complaint through the

officer commanding the regiment ;
and an officer would not be justified in

deviating from this course, unless the commanding officer should refuse,

or unreasonably delay, to forward it. An officer, on addressing himself

directly to the general in command, should apprise his commanding officer of his

doing so, and must observe in the channel of approach to the Commander-
in-Chief each intermediate gradation of command.

Although the Commander-in-Chief is required to examine into the complaint
and report to His Majesty, he is not debarred from expressing his own
view of the case. Even an expression of opinion by the intermediate general

pfficer will in many cases suffice to render further steps unnecessary. An
officer should not be disposed to push to extremes his right to bring his

complaint before the Sovereign. The report to His Majesty is to be made

through the Secretary of State, the constitutional adviser of the Crown.
This section does not appear to limit the right of the Sovereign to receive

complaints, but only to control the manner in which officers thinking them-

selves wronged are to approach the Sovereign. Therefore, although there

may be no Commander-in-Chief, it remains open to the Sovereign to give
directions as to any complaints which may be brought before him by the

Secretary of State.

A false accusation or statement made on preferring a complaint under this

section is punishable under a. 27 (1) (2).

43. If any soldier thinks himself wronged in any matter by any Mode of
J J

complaint
officer other than his captain, or by any soldier, he may complain by soldier,

thereof to his captain, and if he thinks himself wronged by his

captain, either in respect of his complaint not being redressed or

in respect of any other matter, he may complain thereof to

his commanding officer, and if he thinks himself wronged by
his commanding officer, either in respect of his complaint not

being redressed, or in respect of any other matter, he may complain
thereof to the prescribed general officer, or, in the case of a soldier

serving in India, to such officer as the Commander-in-Chief of the

forces in India with the approval of the Governor-General of

India iii Council may appoint ;
and every officer to whom a

complaint is made in pursuance of this section shall cause sut-li

complaint to be inquired into, and shall, if on inquiry he is

satisfied of the justice of the complaint so made, take such steps
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Part I. as may be necessary for giving full redress to the complainant in

ss. 43-44. resPect of the matter complained of.

NOTE.

The mode of preferring a complaint is set forth in the form in the soldier's

personal account book. Complaints may be made respecting any matter,

but can be made by an individual only. The combined complaint of several

can never be permissible, but should not, if well founded, be treated as

mutinous, where it is plain that the only object of those making the

complaint is to procure redress of the matters by which they think them-

selves wronged. A complaint cannot be legitimately preferred to a

superior officer except in the regular course defined by this section,

that is to say, first to the captain and then to the commanding officer.

It is only where the captain refuses or unnecessarily delays to redress

or forward the complaint that a direct application can be made to the com-

manding officer
;
and it is only if the commanding officer similarly refuses

or delays, that a direct application can be made to the proper general officer)

The captain, in the one case, and the commanding officer in the other, ought
to be informed of the application being made to his superior.

Prescribed General Officer : see Eulo 126 (E).

The commanding officer to whom the complaint is made will usually be

the commanding officer as denned in Rule 129
;
but if the complaint is made

to any other officer, that officer should receive it and should at once for-

ward it to the commanding officer of the complaining soldier as defined by
that Rule, and the complaint will then be dealt with as properly made.

The only exception to the above rule as to the course of complaints is on

occasion of the question which general officers at their yearly inspections are

required to put to
_ regiments, as to whether there are any complaints. See

KB., para. 127.

A soldier cannot in any way be punished for making a complaint under this

section, whether it be frivolous or not, and he ought not, for making a

complaint, to be treated in any way with harshness or suspicion.

A false accusation or statement made on preferring a complaint under this

section is punishable under s. 27 (1) (2).

It has been held that as between persons both subject to military IP.VF the

mode of redress given by this section is the only one open. Civil courts can-

not be invoked to redress grievances between persons subject to military

law: see Dawkinsv. Lord Faulet, L.R. 5 Q.B. at p. 121; Marks v. Froghy

[1898] 1 Q.B. at pp. 899, 900.

Scale of

punish-
ments by
courts-
martial.

Punishment!,

44. Punishments may be inflicted in respect of offences committed

by persons subject to military law and convicted by courts-

martial,

In the case of officer?, according to the scale following ;

a. Death.

6. Penal servitude for a term not less than three years,

c. Imprisonment, with or without hard labour, for a term

not exceeding hvo yeare.

d. Cashiering.

e. Dismissal from His Majesty's service,
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/. Forfeiture, in the prescribed manner, of seniority of rank Part I.

either in the army or in the corps to which the offender ."44
belongs, or in both.

g. Reprimand, or severe reprimand.

In the case of soldiers, according to the scale following :

h. Death.

/. Penal servitude for a term not less than three years.

i: Imprisonment, with or without hard labour, for a term

not exceeding two years.

kk. Detention for a term not exceeding two years.

I. Discharge with ignominy from His Majesty's service.

in. In the case of a non-commissioned officer, forfeiture, in

the prescribed manner, of seniority of rank, or reduction

to a lower grade, or to the ranks.

n. Forfeitures, fines, and stoppages.

Provided that

(1.) Where in respect of any offence under this Act there is

.specified a particular punishment, or such less punishment
as is in this Act mentioned, there may be awarded in

respect of that offence, instead of such particular punish-
ment (but subject to the other regulations of this Act

as to punishments, and regard being had to the nature and

degree of the offence) any one punishment lower in the

above scales than the particular punishment.

(lA.) For the purposes of commutation and revision of punish-

ment, detention shall not be deemed to be a less punishment
than imprisonment if the term of detention is longer than

the term of imprisonment.

(2.) An officer shall be sentenced to be cashiered before he is .

sentenced to penal servitude or imprisonment.

(3.) An officer when sentenced to forfeiture of seniority of rank

may also be sentenced to reprimand or severe reprimand.

(4.) A soldier when sentenced to penal servitude or imprison-
ment may, in addition thereto, be sentenced .to be

discharged with ignominy from His Majesty's service.

(6.) Where a soldier on active service is guilty of any offence, it

ahall be lawful for a court-martial to award for that offence

such field punishment, other than flogging, as may be

directed by rules to be made from time to time by a

Secretary of State, and such field punishment shall be of

the character of personal restraint or of hard labour, but

shall not be of a nature to cause injury to life or limb.

(6.) In addition to or without any other punishment in respect of

an offence committed by a soldier on active service, it

shall be lawful for a court-martial to order that the

offender forfeit all ordinary pay for a period commencing
oa the day of the sentence and not exceeding three months,
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* *

8. 44. *****
(0.) All rules with respect to field punishment made in

pursuance of this section shall be laid before Parliament

as soon as practicable after they are made, if Parliament

be then sitting, and if Parliament be not then sitting, as

soon as practicable after the beginning of the then next

session of Parliament.

(10.) For the purpose of commutation of punishment the field '

punishment above mentioned shall be deemed to stand

in the scale of punishments next below detention.
|

(11.) In addition to, or without, any other punishment in respect

of any offence, an offender convicted by court-martial may
be subjected to forfeiture of any deferred pay, service

towards pension, military decoration or military reward, iu

such manner as may for the time being be provided by

Royal Warrant, but shall not, save as may be provided

by Royal Warrant, be liable to any forfeiture under the

.16 &. 57 Viet. Regimental Debts Act, 1893, or under any Act relating to

the military savings banks, or any regulations made in

pursuance of either of the above-mentioned Acts.

(12.) In addition to*, or without, any other punishment in respect

of any offence, an offender may be sentenced by court-

martial to any deduction authorised by this Act to be

made from his ordinary pay.

(13.) No officer or non-cornmissioued officer shall, under or by
virtue of any power or authority derived from any foreign

potentate or ruler, inflict, or cause to be inflicted, on

any person subject to military law under this Act, for or

in respect of any offence against such law, any punishment
not authorised by this Act.

NOTE.

As to the principle of affixing to each offence a maximum punishment, in stead

of, as formerly,
" such punishment as a general or other court-martial may

award," see Ch. Ill, para. 35.

b. Penal Servitude. See as to the execution of a sentence of penal servitude,

sections 58-62, and sections 68, 131, and notes.

c. Imprisonment. As to rules for awarding terms of imprisonment in days,

months, or years, as the case may require, see K.R., para. 585. As to

execution of a sentence, see ss. 63-U", 131-135, and notes; and as to duration

of sentence, see s. 68.

An offender sentenced to imprisonment without hard labour is, in England,

obliged by prison rules to do some labour, unless directed to be imprisoned as

an offender of the first division, in which case he is allowed to receive visits

and has other privileges. Persons directed to be treated as offenders of

the second division can only be employed at work of an industrial or

manufacturing nature and have other privileges.

Ail offender does not cease to be subject to the Act while undergoing a
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'sentence of penal servitude, imprisonment, or detention, though he has been Part I,

discharged or dismissed from the service. S. 158 (2). ^
f. Forfeiture . . ofseniority of rank. See Rule 47.

fj. Reprimand or severe reprimand. Reprimands vary from a public and

severe reprimand to a private reprimand. A public reprimand may be

administered at the head of a battalion, regiment, brigade, or division, paraded

for the purpose ;
or it may be conveyed iu general orders. A private reprimand

is usually given by the commanding officer of a battalion, regiment, or brigade,

at his quarters, iu the presence of the officers of the regiment, or of the officers

of equal and superior rank only, or simply in the presence of a staff officer.

The manner and time of delivering the reprimand is appointed by the

confirming authority.

For the additional punishment of deduction from pay, see proviso (12) and

section 137.

k. Imprisonment. The introduction of the new punishment of detention

will have the effect of limiting very much the cases in which a soldier will be

sentenced to imprisonment. A soldier convicted by court-martial of an

offence under ss. 17, 18 (4), 18 (5), or 41, whom it is not desired to retain in

the Army, should, as heretofore, be sentenced to imprisonment, but in case

he is convicted of any other offence (i.e., a military offence), and it is desired

to retain him in the Army, he should be sentenced to detention; if, however,

on account of previous bad character, or for any other reason it is considered

undesirable that he should rejoin the colours after serving his sentence, the

court will still have power to sentence him to imprisonment.

A-. Detention. See ch. Ill, para. 36, and ch. V, para. 103.

As to rules for awarding terms of detention inflicted by a commanding
officer, see Notes to Rule 6.

A soldier sentenced to three months' detention, or upwards, is liable in

commutation thereof
,
either wholly or partly, to general service and to transfer

to any corps. Section 83 (7).

m. Forfeiture. Service in the lower grade or loss of seniority will

reckon from the date of signing the original sentence, whether the

original sentence was forfeiture of seniority or reduction, or whether the

punishment in question was a revised sentence, or a mitigation by the con-

firming officer from a more severe sentence. As to the reduction of warrant

officers, see s. 182 (2) (3), and of warrant officers in the Indian forces,

s. 180(2) (/).

Forfeiture in the prescribed manner. See Rule 47. The power to forfeit

seniority of raak in case of non-commissioned officers was introduced by the

Army (Annual) Act, 1906.

n. Forfeitures, i.e., forfeitures of service towards discharge, see sections

79 (2), 84, 161 (which, however, are consequential and cannot be awarded

by sentence of court-martial), and the forfeitures mentioned in provisos

1(6), (11), and (12) of this section, which include forfeiture of good conduct

badges and medals with the pay or money attached thereto, and can usually
be awarded by court-martial, but under the Pay Warrant, 1907, arts. 1022

and 1160, cannot be awarded by a regimental court-martial. They may be

I more severe in effect than a short term of imprisonment or detention.

As to restoration of forfeited service, see the provisos to s. 79 (2) and

s. 161.

Fines. These are not authorised to be imposed for any offence except

drunkenness, and cannot exceed, if imposed by a court-martial, one pound,
or if imposed by a commanding officer, ten shillings : ss. 19,46 (2) (6).

Stoppages. See proviso (!-') Section 138 sets out the cases in which

(M.L.) u
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88,44-45.

Custody of

persons
charged
with
offences.

pencil deductions or stoppages may be made from the ordinary pay of the

soldier
; and section 139 provides for their remission,

Provisos.

(1.) Any one punishment. Provisos (2), (3), (4), (6), (11), and (12) I

specify the particular instances in which more than one punishment may
be given.

(2.) Care must be taken to comply with this provision; a sentence to

penal servitude and to be cashiered is incorrect.

(4.) It will be observed that this doss not apply in case of a soldier I

sentenced to detention.

(5.) For definition of active service, see section 189.

Death, or penal servitude, or imprisonment, or detention, but no other

punishment, can be commuted into field punishment.
The following conditions are essential to the legality of field punish-

ments !

(1.) The offender must be on active service.

(2.) The punishment must be in conformity with the Eules made by the

Secretary of State ;
see the Eules at p. 598.

(6) Forfeiture of pay under this provision can only be ordered in case of an

offence committed by a [soldier on active service. If the soldier is at the

time liable to any penal deductions from pay, the order only affects the balance

of the pay remaining after those deductions: see section- 138, Proviso (c).

(11.) As to these forfeitures, see Pay Warrant, 1907, arts. 1021-1026,

1043, 1044, 1052, 1064,' 1158-1162.

(12.) As to these 'deductions saa section 137 (officer) and section 138

(soldier.)

ARREST AND TRIAL.

Arrest.

45. The following regulations shall be enacted with respect to

persons subject to military law when charged with offences

punishable under this Act :

(1.) Every person subject to military law when so charged may
be taken into military custody : Provided, that in every

case where any officer or soldier not on active service

remains in such military custody for a longer period than

eight days without a court-martial for his trial being

ordered to assemble, a special report of the necessity

for further delay shall be made by his commanding
officer in manner prescribed ;

and a similar report shall be

forwarded every eight days until a court-martial is

assembled or the officer or soldier is released from custody :

(2.) Military custody means, according to the usages of ihe

service, the putting the offender under arrest or the put-

ting him in confinement :

(3.) An officer may order into military custody an officer of

inferior rank or any soldier, and any non-commissioned

officer may order into military custody any soldier-,

and an officer may order into military custody an officer

(though he be of higher rank) engaged in a quarrel, fray,



Discipline (Arrest}. 307

or disorder ; and any such order shall be obeyed, notwith-

standing the person giving the order and the person in

respect of whom the order is given do not belong to the

same corps, arm, or branch of the service :

(4.) An officer or non-commissioned officer commanding a guard,
or a provost-marshal or assistant provost-marshal, shall not

refuse to receive or keep any person who is committed

to his custody by any officer or non-commissioned

officer, but it shall be the duty of the officer or non-commis-

sioned officer who commits any person into custody, to

deliver at the time of such committal, or as soon as practic-

able, and in every case within twenty-four hours thereafter,

to the officer, non-commissioned officer, provost-marshal,
or assistant provost-marshal into whose custody the person
is committed, an account in writing, signed by himself,

of the offence with which the person so committed

is charged :

(5.) The charge made against every person taken into military

custody shall, without unnecessary delay, be investigated

by the proper military authority, and, as soon as may be,

either proceedings shall be taken for punishing the offence,

or such person shall be discharged from custody,

NOTE.

It will be convenient to give a summary of the provisions for preventing

a person from being kept in custody without his case being dealt with by the

proper authority.

An officer or non-commissioned officer who commits a person into custody
should sign and deliver to the officer or nou-comniissioned officer into

whose custody such person is committed, a written account (termed
" the

j charge") of the offence with which the person so committed is charged.

He should if possible, do this at the time of committal, but at any rate must

do so withi.. 94 hours after that time. See ss. 21 (2), 45 (4). If the "
charge"

is not delive d at the time of committal, a verbal report to the same

effect is to be made (K.R., para. 4G3), but non-delivery of the "charge"
will not excuse a refusal to receive an offender into custody. The officer

or non-commissioned officer into whose custody the accused is committed,

must report in writing the name and offence of the accused, as far as known to

him, and the name and rank of the person by whom he is charged (s. 21

(3) ).
This report must be made as soon as he is relieved from his guard

or duty, if relieved within 24 hours after the committal, and in any case

within those 24 hours. It must be accompanied by the "
charge," if he has

received it ; and should be made by an entry in the guard report, and he

should send the "charge," or a copy thereof, to the commanding officer of

the accused (K.R., para. 463). If he has not received the "charge," he

must mention the circumstance in his report, and if the "charge" is not

delivered within the 24 hours, the commander of the guard must make a

further report to the superior authority, who, if evidence sufficient to justify

the retention in custody of the accused is not forthcoming, will, at the expira-

tion of 48 hours from the time of committal, order him to be released (K.E, ,

(M.L,) r/ 3
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Power of

command-
ing officer.

para. 463). A commanding officer who has received the report of the committal

of an accused person becomes responsible (s. 45 (5)) for having the case inves-

tigated without delay. This delay, under Eule 2, is not to exceed 48 hours

without the case being reported to the officer to whom application would be I

made to convene a court-martial for the trial of the person charged.

If eight days elapse without the case being disposed of summarily and with-

out a court-martial being ordered to assemble, the special report required by
section 45 (1), as explained by Eule 1, must be made, and a similar report is

required to be forwarded every eight days ; and this report will have to be

sent by the commanding officer, even though the fault of the delay lies with

the officer to whom the report is to be made. This special report is not I

required on active service. If unnecessary delay occurs in convening a

general or district court-martial, a report has to be made to the Army Council.

(Eule 17 (C) ).

When an officer is placed in arrest by his commanding officer, the com-

manding officer should immediately report the case to superior authority.

With reference to the above observations, it must be recollected that in

eckoning the time fixed by the Eules, Sunday, Good Friday, and Christmas

Day are, as a general rule, excluded (Kule 135 (A) ), but this is not the!

case in reckoning the days fixed by sections of the Act, e.g., SB. 21, 45 (1).

Paragraph (1). See generally as to Arrest and Confinement Ch. IV, paras.

1-17; and K.E., paras. 463-482.

Special Report. See Eule 1. .

Paragraph (2). Military custody. This expression is here restricted by
the opening words of the section to the military custody of persons when charged
with offences, and does not apply to persons in military custody under-

going sentence. See K.E., paras. 465,473. Military custody includes, in

the case of volunteers, the custody of a volunteer ordered into arrest under

e. 21 of the Volunteer Act, 1863. (See Marks v. Frogley, L.E. [1898] 1 Q.B.

at p. 898.)

Paragraph (5). Investigated. All charges against non-commissioned officers

and soldiers must now be investigated in the first instance by the company,

&c., commander, who, in all cases where a private soldier is concerned, and

in certain cases where a non-commissioned officer is concerned, may either

dispose of the case himself or reserve it for the commanding officer (see K.E.,

paras. 484, 499) ; and, where the case is so reserved, the commanding officer

must give the decision under s. 46 (1).

The commanding officer in this section means the commanding officer as

defined by Eule 129
;
see K.E., para. 456.

As to the conduct of the investigation, see Ch. IV, paras. 18-30. Eules 2-8,

and notes. K.E., paras. 483-492.

Power of Commanding Officer.

46. (1.) The commanding officer shall, upon an investigation being
had of a charge made against a person subject to military law under

his command of having committed an offence under this Act, dis-

miss the charge if he in his discretion thinks that it ought not to

be proceeded with
; but where he thinks the charge ought to be pro-

ceeded with he may take steps for bringing the offender to a court-

martial, or, in the case of a soldier, may deal with the case summarily.

(2.) Where he deals with a case summarily, he may,

(a.) Award to the offender detention for any period not exceed-

ing fourteen days ;
and
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(6.) In the case of the offence of drunkenness, may order the

offender to pay a fine not exceeding ten shillings, either a. 46.

in addition to or without detention
;
and

(c.) In addition to or without any other punishment may order the

offender to suffer any deduction from his ordinary pay
authorised by this Act to be made bythe commanding officer ;

and

(d) In the case of an offence by a soldier (not being a non-com-

missioned officer) on active service, may award to the

offender field punishment within the meaning of section

forty-four of this Act for any period not exceeding

twenty-eight days, and may in addition to or without any
other punishment order that the offender forfeit all

ordinary pay for a period commencing on the day of the

sentence and not exceeding twenty-eight days.

(3.) Where the charge is against a soldier for drunkenness the

commanding officer shall deal with the case summarily, unless

the offence was committed on active service or on duty, or after the

offender was warned for duty, or unless by reason of the drunken-

ness the offender was found unfit for duty, or unless the soldier has

been guilty of drunkenness on not less than four occasions in the

preceding twelve months, but nothing in this sub-section shall affect

the jurisdiction of any court-martial, or the right of the soldier to

be tried by a district court-martial.

(4.) In the case of absence without leave, the commanding officer

I

may award detention for any period not exceeding twenty-one days.

(5.) Provided that where detention is awarded for absence without

leave, the commanding officer shall have regard to the number of

days during which the offender has been absent, and in no case shall

Jthe term of detention awarded, if exceeding seven days, exceed the

term of absence.

(6.) Provided that in every case where the commanding officer

has power to deal with the case summarily, the accused person may
demand that the evidence against him should be taken on oath,

and the same oath or solemn declaration as that required to be taken

by witnesses before a court-martial shall be administered to each

witness in such case.

(7.) An offender shall not be liable to be tried by court-martial for

any offence which has been dealt with summarily by his commanding
officer, and shall not be liable to be punished by his commanding
officer for any offence of which he has been acquitted or convicted

by a competent civil court or by court-martial.

(8.) Where a commanding officer has power to deal with a case

summarily under this section, and, after hearing the evidence, con-

siders that he may so deal with the case, he shall, in every case where
the award or finding involves a forfeiture of pay, and in every other

case unless he awards one of the minor punishments referred to in
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Part I. this section, ask the soldier charged whether he desires to be dealt

s.~~46.
with summarily or to be tried by a district court-martial, and, if the

soldier elects to be tried by a district court-martial, the commanding
officer shall take steps for bringing him to trial by a district

court-martial, but otherwise shall proceed to deal with the case

summarily.

(9.) Nothing in this section shall prejudice the power of a com-

manding officer to award such minor punishments as he is for the

time being authorised to award, so, however, that a minor punish- .

nient shall not be awarded for any offence for which detention'

exceeding seven days is awarded.

NOTE.

See Ch. IV, paras. 31-38
;
Eules 2-7, and notes. As to meaning of Com-

manding Officer, see Eule 129 and note; K.K. , para. 466.

The discretion of a commanding officer in acting under this section is regu-
lated by K.E., paras. 487-492, and an officer not under the rank of brigadier-

general may, within two years of the award, order him, where the-offender has

not completed the sentence, to cancel or mitigate the award, or if the sentence

has been completed, to alter the record of the punishment awarded: K.E.,

para. 507 ;
after the lapse of two years, any such action, if necessary, must

be taken by the Army Council.

Sub-section (1). In the case of a soldier. "Soldier" includes non-com-

missioned officer, and " non-commissioned officer
"

includes acting non-com-

missioned officer, whether in receipt of pay as such or not, s. 190 (5), (6).

But the obligation on a commanding officer to deal summarily with a soldier

charged with drunkenness does not apply to a non-commissioned officer, s. 183

(1); and K.E., para. 499, forbid non-commissioned officers (including acting

non-commissioned officers) to be subjected to summary punishment, but a

non-commissioned officer may be admonished or reprimanded, and an acting I

non-commissioned officer may be ordered to revert to his permanent rank.

The power of a commanding officer under this section to deal summarily with

a soldier does not extend to a warrant officer (see s. 182 (1) ), nor to a person

subject to military law who does not belong to His Majesty's forces, s. 184 (2).

Sub-section ('2). Detention. The detention awarded by a commanding
officer up to seven days will be awarded in hours (Eule 6, and note), and will

as a rule be undergone in a branch detention barrack. For form of commit-

ment, see Eules, App. III. Form G, p. 591 below, and as to detention barracks

generally, K.E., paras. 646-660. As to commencement of term of detention,

see Eule 6.

It must be observed that, as a result of the amendments introduced into

this section by the Army (Annual) Act, 1906, a commanding officer can no

longer inflict a sentence of imprisonment ;
he can only award detention, and a

sentence of imprisonment if inflicted by him would be illegal.

(6) For scale of fines for drunkenness, mode of recovery, &c., see K.R.,

paras. 512, 513, and as to punishment for simple drunkenness, para. 497.

(c) Deduction from ordinary pay. See es. 138, 139, and definition of "
day

"

ia s. 140, and note to those sections.

(d) This provision was introduced by the Army (Annual) Act, 1907. Seel

Notes to section 44 (5), (6), The commanding officer in awarding field!
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I punishment, or forfeiture of pay, cannot impose either punishment for more Part I.

j
than 28 days.

Sub-section (3). Certain cases of drunkenness a commanding officer

must deal with summarily, but he may, if he thinks fit, deal summarily

I

with any case of drunkenness, though the offence was committed under the

special circumstances mentioned in this sub-section. See above note to sub-

section (1). See also K.E., para. 509.

I

Sub-section (4). Absence. See Oh. IV, para. 33, note to s. 138, and K.E.

495.

Sub-section (6). Formerly this sub-section only applied in cases of a charge

I

for absence without leave exceeding seven days ;
but now it applies to all

cases with which the commanding officer has power to deal siimmarily.

Sub-section (7). Dealt with summarily. If a commanding officer, contrary
to the K.R., para. 487, which requires him to refer to superior authority
certain offences, biit, through inadvertence and with a full knowledge of

the facts, deals with any offence summarily, the offender cannot be tried by
court-martial for that offence.

Acquitted or convicted by a civil court or a court-martial. See note to s. 157.

Nor can a man acquitted or convicted of an offence by a civil court or

court-martial be tried by court-martial for the same offence
;

ss. 157, 162 (C).

Where a soldier has been acquitted or convicted or siimmarily punished for an

offence which is substantially the same as some other offence, he ought not

to be summarily punished by his commanding officer or tried for such other

offence. If, e.g., he has been acquitted, or convicted of, or summarily punished

for, absence without leave, and the absence amounted to desertion, he cannot

be afterwards tried for desertion. Nor can a man convicted by a court-martial

of an offence be afterwards sentenced by his commanding officer to stoppages
for damage caused by that offence.

Sub-section (8). By a district court-martial. Formerly a soldier ordered

by his commanding officer to suffer imprisonment, or to pay a fine, or to

suffer any deduction from his ordinary pay, could claim the right of being
tried by a district court-martial instead of submitting to the award. This

provision was repealed by the Army (Annual) Act of 1893. Under the

provision which was substituted by that Act for the repealed provision, and

which, as amended by the Army (Annual) Act of 1904, is contained in this

sub-section, a commanding officer, where he considers that he may deal with
a case summarily, must in every case in which his sentence involves a for-

feiture of pay, and in every other case in which he does not award a minor

punishment, even although the sentence does not involve forfeiture of

pay, give the soldier the option of being dealt with summarily or of

being tried by a district court-martial. In other words, the soldier can

now make his choice in the first instance between the tribunal of his com-

manding officer and a district court-martial, instead of having a sort of

appeal from the judgment of his commanding officer to a district court. If

the commanding officer omits to ask the soldier the question prescribed by
this sub-section, the soldier can claim his right of trial by court-martial at

any time on the same day before the hour fixed for the commitment and
release of soldiers under sentence : Rule 7

;
and a soldier is to be given on

the following day an opportunity of reconsidering his decision to be tried by
court-martial: K.R., para. 496.

The amendment as to sentences involving forfeiture of pay, introduced by
the Army (Annual) Act, 1904, gives the soldier a statutory right to make a

claim which he has hitherto been allowed by custom to make.
A non-commissioned officer or soldier remanded by his commanding officer
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Part I. to a regimental court-martial, cannot legally claim a district court-martial

,
under this section, but a commanding officer should use his discretion in

BS. 4?-47. , ,. .,,

dealing with such a request.

Sub-section (9). Minor punishment. This prevents the award of a minor
j

punishment in addition to detention in the case of any offence for which j

more than seven days' detention has been awarded. See K.E., paras. 493-501.

Non-commissioned officers may be reprimanded, but not subjected to minor

. punishments : K.E., para. 499.

Eule 6 (B) prohibits a commanding officer flora increasing a punishment
after he has once made his award, which is complete when the man has

quitted his presence. This n;le applies in the case of minor as well as of

other punishments. But a commanding officer can at any time before the

punishment has been completed mitigate or remit a minor or a summary I

punishment. As to entry of his award or decision see K.R., paras. 485, 507.

Courts-Martial.

Regimental 47. (1.) Any officer authorised by or in pursuance of this Act

martial. to convene general and district courts-martial or either of them,
also any commanding officer of a rank not below the rank of captain,

also any officer of a rank not below the rank of captain when in

command of two or more corps or portions of two or more corps,

also on board a ship a commanding officer of any rank may, without

warrant and by virtue of this Act, convene a regimental court-martial

for the trial of offences committed by soldiers under his command.

(2.) Such court-martial shall consist of not less than three officers,

each of whom must have held a commission during not less than one

whole year.

>(3.) The convening officer shall appoint the president.

(4.) The president of a regimental court-martial shall not be under

the rank of captain, unless where the court-martial is held on the

line of march, or on board any ship, or unless, in the opinion of the

convening officer (such opinion to be expressed in the order con-

vening the court and to be conclusive), a captain is not, with due

regard to the public service, available, in any of which cases an

officer of any rank may be president.

(5.) A regimental court-martial shall not try an officer, nor award
the punishment of death, penal servitude, or imprisonment, or of

j

detention in excess of forty-two days, or of discharge with ignominy ;
I

but, subject as aforesaid, and save as in this Act specially mentioned,

any offence under this Act committed by a person subject to

military law, and triable by court-martial, may be tried and

punished by a regimental court-martial.

NOTE.

The principal enactments which govern the convening, composition, and

procedure of courts-martial are contained in this group of sections (as.
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47-56). The remainder of the law will be found in the supplemental Part I.

provisions of the Act a8 to courts-martial (as. 122-130) and as to evidence

(as. 163-165) and in the Kules of Procedure made under s. 70. Section 49

provides for the convening of the exceptional tribunal of a field general

court-martial to try offences committed on active service, and offences against

the inhabitants of, or residents in, countries beyond the seas, which it is not

practicable to try by an ordinary court. Certain questions relating to

jurisdiction of courts-martial are dealt with in ss. 167-162.

See ch. V for general explanation of the constitution and practice of courts-

martial ;
and for details see the Rules of Procedure and notes. The King's

Regulations, para. 487, specify the offences which a commanding officer ia

empowered, without reference to superior authority, to refer to trial by

regimental court-martial
;
and point out (paras. 547, 552) the general rules

under which different classes of offences should be dealt with by a lower or

I higher tribunal. As commanding officers can now (subject to the special

limitation in subs. (5) of s. 46) award fourteen days' detention for any descrip-

tion of offence the assembly of regimental courts-martial will be infrequent.

Sub-section (1). Commanding officer. This does not mean any officer

having command, but the commanding officer, as defined by Rule 129
;

see K.R., para. 456. An officer, therefore, will not have power to convene a

regimental court-martial, unless he either (a) holds a warrant to convene a

general or district court-martial ; or (6) being of the rank of captain or

higher rank, is in command of detachments of two or more corps ;
or (c)

being of the rank of captain or higher rank, is the commanding officer as

defined by Rule 129, i.e., the officer whose duty it is to tell off the accused;

or (d) is the commanding officer of soldiers on board a ship.

By soldiers wider his command. A camp follower or other person

subject to military law as a soldier, but who does not belong to His

Majesty's forces, cannot be tried by a regimental court-martial, s. 184. As

I
to speedy convening of a regimental court, see Rule 16.

Ship. This section will apply to a military court-martial for trying a

' non-commissioned officer, if otherwise allowed to be held on board a ship

commissioned by His Majesty. See Order in Council, para. 7 below, p. tJOti.

Sub-section (2). A commission. Consequently, an officer who had held a

militia commission for eleven months, would be qualified to sit at the end

of one month after he has obtained his array commission.

Sub-section (3). The convening officer cannot preside himself, or, indeed,

be a member of the court : section 50 (2). The president must be appointed

by name.

Sub-section (4). As to the duty of the president, see Rule 59. As to the

confirmation of the sentence of a regimental court-martial, see s. 54 (1) (a).

Sub-section (5). Officer. This expression includes warrant and other officers

holding honorary commissions (s. 190 (4) ), and persona subject to military Jaw

as officers (s. 175). It must also be recollected that a warrant officer not

holding an honorary commission cannot be tried by a regimental coiirt-

martial : s. 182 (1). Moreover, by K.R., para. 438, it is laid down that as

a rule a non-commissioned officer above the rank of corporal is not to be

tried by such court.

Officers of any corps may sit on a regimental court-martial (s. 50 (1)),
and the offender may be tried although no officer of the court belongs to

I

the corps of the offender. But see Rule 20 (B) as to the trial of an offender

not belonging to the regular forces. A qualified officer willing to sit may
sit, although not under the orders of the convening officer: e.g., the

commanding officer of a detached part of a corps may convene a regimental
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Part I. court-martial composed of officers of other corps, if they are willing to serve.
~"~~

It lias, however, been already indicated that a commanding officer will
"

usually apply for a district court-martial, if he does not deal summarily with

an offence.

It must be observed that, under the amendments introduced into this sub-

section by the Army (Annual) Act, 1906, the maximum sentence which a

regimental court-martial can inflict is 42 days' detention, and that any sentence

of imprisonment would be illegal.

General 48. The following rules are enacted with respect to general

courts- courts-martial and district courts-martial :

(1.) A general court-martial shall be convened by His Majesty, or

some officer deriving authority to convene a general court-

martial immediately or mediately from His Majesty :

(2.) A district court-martial shall be convened by an officer

authorised to convene general courts-martial, or some

officer deriving authority to convene a district court-

martial from an officer authorised to convene general

courts-martial :

(3.) A general court-martial shall consist, in the United Kingdom,

India, Malta, and Gibraltar, of not less than nine, and else-

where of not less than five, officers, each of whom must

have held a commission during not less than three whole

years, and of whom not less than five must be of a rank

not below that of captain :

(4.) A district court-martial shall consist of not less than three

officers, each of whom must have held a commission during
not less than two whole years :

(5.) The minimum number mentioned in this section for a

general or district court-martial shall be the legal minimum
for that court-martial :

(G.) A district court-martial shall not try a person subject to mili-

tary law as an officer, nor award the punishment of death

or penal servitude
; but, subject as aforesaid, any offence

under this Act committed by a person subject to military

law, and triable by court-martial, may be tried and punished

by either a general or district court-martial :

(7.) An officer under the rank of captain shall not be a member
of a court-martial for the trial of a field officer :

(8.) Sentence of death shall not be passed on any prisoner without

the concurrence of two-thirds at the least of the officers

serving on the court-martial by which he is tried :

(9.) The president of a court-martial, whether general or district,

shall be appointed by order of the authority convening the

court
;
but he shall not be under the rank of field officer,

unless the officer convening the court is under that rank,

or unless in the opinion of the officer who convenes the

court, such opinion to be expressed in the order convening
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liiu court, and to be conclusive, a field officer is not, with Part I.

due regard to the public service, available, in either of

which cases an officer not below the rank of captain may
be the president of such court-martial; and he shall not

be under the rank of captain, except in the case of a dis-

trict court-martial, where in the opinion of the officer who

convenes the court, such opinion to be expressed in the order

convening the court, and to be conclusive, a captain is not,

having due regard to the public service, available.

NOTE.

With respect to warrants authorising the convening of general courts-

martial, see s. 122 : and Ch. V, paras. 20-22.

The power to convene district courts-martial is not given specifically

by warrant, but is an incident of the power to convene general courts-

martial : in other words, an officer authorised to convene general courts-martial

may either himself convene, or delegate to other officers power to convene,

district courts-martial (s. 123). As to the duty of an officer before convening
a court, and as to speedy convening of court, see Rule 17.

A convening officer can increase beyond the legal minimum the number of

members to sit on a court-martial, but cannot ^decrease the number below

that minimum
;
he must therefore take care to convene a court with not

less than the minimum, otherwise the proceedings are void.

As to the eligibility of officers, and the disqualification by interest of officers,

to serve on courts-martial, see s. 50 and Rule 19.

Officers of any corps may serve, but the court must not (save in certain

exceptional cases) be composed exclusively of officers of the same regiment
or battalion. Rule 20 (A).

As to trial of a member of the militia, yeomanry, or volunteers, see Rule

20 (JB).

As to the rank of the members of a general court-martial, see paragraphs (3)

and (7), and Rule 21. If any officer whose standing or rank is less than that

required by this section is a member of the court, the proceedings will be invalid.

I

Paragraph (G). In the case of a warrant officer not holding &n honorary

commission, a district court-martial can only award the punishments specified

in paragraph 2 (ct) of s. 182.

Paragraph (9). The president must be appointed by name, and directly by
the convening officer. The duties of the president are laid down in Rule 59.

Whenever a general officer or colonel is available, an officer of inferior rank

is not to be appointed president of a general court-martial; and on the trial

of the commanding officer of a corps, as many members as possible must be

officers who have themselves held, or are holding, commands equivalent to

that held by the accused. K.R., para. 578.

49. (1.) Where a complaint is made to any officer in command Field

of any detachment or portion of troops in any country beyond the courts-

seas, or to the commanding officer of any corps or portion of a corps
martial -

on active service, or to any officer in immediate command of a body
of forces on active service, that an offence has been committed by
any person subject to military law,

Then, if in the opinion of such officer it is not practicable that such

offence should be tried by an ordinary general court-martial, it shall

be lawful for him, although not authorised to convene general
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Part I. courts-martial, to convene a court-martial, in this Act referred to

B~^ as a field general court-martial, for the trial of the person charged

with such offence, provided as follows :

(a.) An officer in command of a detachment or portion of troops

not on active service shall not convene a field general court-

martial for the trial of any person unless that person is

under his command, nor unless the offence with which the

person is charged is an offence against the property or

person of an inhabitant of, or resident in, the country

in which the offence is alleged to have been committed ;

(ft.)
A field general court-martial shall consist of not less than

three officers
;
unless the officer convening the same is of

opinion that three officers are not available, having due

regard to the public service, in which case the court-

martial may consist of two officers ;

(c.) The convening officer may preside, but he shall, whenever

he deems it practicable, appoint another officer as president,

who may be of any rank, but shall, if practicable in the

opinion of the convening officer, be not below the rank

of captain ;

(d.) Where a field general court-martial consists of less than

three officers, the sentence shall not exceed such field i

punishment as is allowed by this Act, or imprisonment,

(2.) Section forty-eight of this Act shall not apply to a field

general court-martial, but sentence of death shall not be passed on

any prisoner by a field general court-martial without the concur-

rence of all the members.

(3.) A field general court-martial may, notwithstanding the

restrictions enacted by this Act in respect of the trial by court-

martial of civil offences within the meaning of this Act, try any

person subject to military law who is under the command of the

convening officer and is charged with any such offence as is mentioned

in this section, and may award for such offence any sentence which

a general court-martial is competent to award for such offence :

Provided always, that no sentence of any such court-martial shall

be executed until confirmed as provided by this Act.

NOTE.

The object of this section is to provide for the speedy trial of offences

committed abroad or on active service in cases where it is not practicable,

-with due regard to the interests of discipline and of the service, to try such

offences by an ordinary general court-martial. A field general court-martial

can try any offence committed on active service, but where troops are not

on active service it can only be convened for the trial of offences against the

property or person of some inhabitant of, or resident in, the country. See

Rules 105-123 and notes.

Sub-section (3). Restrictions enacted by this Act. See s. 41 (a).

As to confirmation of sentence, a. 54 (1) (rf).
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50. (1.) The officers sitting on a court-martial may belong to Part I.

the same or different corps, or may be unattached to any corps, ss solsj.
and may try persons belonging or attached to any corps. courts-

(2.) The officer who convened a court-martial shall not, save as is martial in

otherwise expressly provided by this Act, sit on that court-martial.

(3.) Any of the following persons, that is to say A prosecutor

I or witness for the prosecution of any accused, or the commanding
'officer of the accused within the meaning of the provisions of

this Act which relate to dealing with a case summarily, or the officer

' who investigated the charges on which an accused is arraigned, shall

not, save in the case of a field general court-martial, sit on the

'court-martial for the trial of such accused, nor shall he act as judge
advocate at such court-martial.

NOTE.

Sub-section (1). If an officer is competent to sit on a court-martial, he

is qualified to sit on any court of the same description, irrespective of hie

obligation to sit. A convening officer may, therefore, by arrangement, avail

himself of the services of an officer not under his orders. A general or

district court must, as far as seems to the convening officer practicable, be

composed of officers of different corps, Rule 20 (A) ;
and see as to the trial of

a member of the militia, yeomanry, or volunteers, Rule 20 (B). See note

to s. 47 (5). The definition of corps in s. 190(15) includes the Royal Marines.

Sub-section (2). Save as otherwise provided. See s. 49 (1), (c), which

enables the convening officer of a field general court-martial to preside, if it is

impracticable to appoint another officer.

Sub-section (3). A member of the court or a judge advocate is a competent
witness for the defence, but not for the prosecution. In the case of a

field general court-martial, an officer is disqualified by Rule 106 (D) for

I serving, if he is provost-marshal, assistant provost-marshal, or prosecutor,
' or a witness for the prosecution.

Within the meaning, <fc., i.e., of s. 46 and Rule 129.

Investigated the charges. The officer who investigated is usually the com-

manding officer of the accused
;
when he is not, he is equally excluded by

these words. He has been defined as meaning the officer who, in a judicial

capacity, sifted the evidence in such a way as to acquaint him with, and lead

him to form a conclusion upon, the merits of the case, and does not include

an officer through whose hands the charges passed merely formally or

ministerially. Rule 19 (B) iii, however, now adds to the list of disqualified

officers the officer who took down the summary of evidence, the company, &c.,

commander who conducted the preliminary inquiry, and any member of a

court of inquiry which may have dealt with the case.

51. (1.) An accused about to be tried by any court-martial may challenges

object, for any reasonable cause, to any member of the court, *? accused,

including the president, whether appointed to serve thereon

originally or to fill a vacancy caused by the retirement of an officer

objected to, so that the court may be constituted of officers to

I

whom the accused makes no reasonable objection.

(2.) Every objection made by an accused to any officer shall be

submitted to the other officers appointed to form the court.
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Part 1.
(3_) jf tiie objection is to the president, such objection, if allowed

ss. 51-52. by one-third or more of the other officers appointed to form the

court, shall be allowed, and the cotirt shall adjourn for the purpose
of the appointment of another president.

(4.) If an objection to the president is allowed, the authority

convening the court shall appoint another president, subject to the

same right of the accused to object.

(5.) If the objection is to a member other than the president,

and is allowed by one-half or more of the votes of the officers

entitled to vote, the objection shall be allowed, and the member

objected to shall retire, and his vacancy may be filled in the

prescribed manner by another officer, subject to the same right of

the accused to object.

(6.) In order to enable an accused to avail himself of his privilege'

of objecting to any officer, the names of the officers appointed to

form the court shall be read over in the hearing of the accused on 3

their first assembling, and before they are sworn, and he shall be

asked whether he objects to any of such officers, and a like question

shall be repeated in respect of any officer appointed to serve in lieu

of a retiring officer.

NOTE.

It will be observed that this section gives the accused an absolute right

to a new president, if the challenge of the president by the accused is allowed

by one-third of the officers appointed to form the court. A challenge of the

president must be dealt with first.

As to challenges generally, see Eule 25 and note
;
as to adjourning for the

purpose of appointing fresh members, and the power to convene another court,

Rule 18 ; and as to challenges where a court is being sworn to try several

persons, .Rule 71 (A) (B). In the case of a field general court-martial, an

objection to any officer will be allowed, if any member of the court thinks

the objection reasonable, Eule 110 (B).

Adminis- 52. (1.) An oath shall be administered by the prescribed person
trationof -

oaths. to every member of every court-martial before the commencement
of the trial in the following form

;
that is to say,

" You do swy

ear, that you will well and truly
"
try the accused [or accused persons] before the court according toi

"the evidence, and that you will duly administer justice according
" to the Army Act now in force, without partiality, favour, or
"
affection, and you do further swear that you will not divulge the

"sentence of the court until it is duly confirmed, and you do further
" swear that you will not on any account at any time whatsoever
"
disclose or discover the vote or opinion of any particular member

"of. this court-martial, unless thereunto required in due course of

.

" law. So help you GOB."

(2.) An oath in the prescribed form or forms shall be administered

by the prescribed person to the judge advocate or person officiating

as judge advocate (if any), and also to every officer in attendance
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011 a court-martial for the purpose of instruction (if any), and also Pai"t

to every shorthand writer (if any), in attendance on the court- 8 53
martial.

(3.) Every witness before a coiirt-martial shall be examined

on oath, which the president or other prescribed person shall

administer in the prescribed form.

(4.) If a person by this Act required either as a member of, or

person in attendance on, or witness before a court-martial, or

otherwise in respect of a court-martial, to take an oath, objects to

take an oath, or is objected to as incompetent to take an oath, the

court, if satisfied of the sincerity of the objection or, where the

competence of the person to take an oath is objected to, of the

oath having no binding effect on the conscience of such person, shall

permit such person instead of being sworn to make a solemn

declaration in the prescribed form, and for the purposes of this

Act such solemn declaration shall be deemed to be an oath.

NOTE.

S ub-section (1). By the prescribed person. This person is prescribed by
Eule 26. The oath taken by members of the court binds them in their

capacity of jurors to find a true verdict according to the evidence (discarding
from their minds any private -knowledge or information they may happen to

possess), and in their capacity of judges to duly administer justice ;
as well

as to keep secret the votes of members, and (until confirmed) the sentence

of the court.

The oath taken by members of the court implies that, as a general rule,

the opinions of the individual members ought not to be stated, and conse-

quently the court ought not to disclose whether the decision was unanimous

or by a majority. The decision is the decision of the court as a whole, and

the fact of its being unanimous or not is usually immaterial. The qualifica-

tion at the end of the oath,
" unless thereunto required in due course of law,"

only applies to such cases as those where members of the court are charged

individually with partiality or bribery, and thus in a court of justice it

would, or might, be necessary to make disclosures regarding individual votes

to the court trying members so charged.

Eule 111 (A) provides for the mode of swearing the court in the case of a

field general court-martial.

Sub-section (2). The forms of oaths for the judge advocate, for an officer

attending for instruction, for a shorthand writer and an interpreter, and the

person to administer them, are prescribed by Eule 27
;
and for an interpreter

at a field general court-martial by Eule 111 (B).

Sub-section (3). The form of oath for a witness, and the person to adminis-

ter it, are prescribed by Eule 82, and in the case of a field general court-martial

by Eule 114.

Sub-section (4). The form of solemn declaration is prescribed by Eule 28.

As to swearing a person according io his own religion, see Eule 30
;
and

in the case of a field general court-martial, Eule 115.

The practice followed in the law courts of any colony or foreign country as

to the mode of swearing or taking the affirmation of natives should usually
be adopted.

For punishment of perjury committed by a witness subject to military law,
see s. 29

; by a civilian, see s, 126 (2).
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Parti. 53. (1.) If a court-martial after the commencement of the trial

8~53. is, by death or otherwise, reduced below the legal minimum, it

Procedure. sha11 lbe dissolved.

(2.) If after the commencement of the trial the president dies

or is otherwise unable to attend, and the court is not reduced below

the legal minimum, the convening authority may appoint the senior

member of the court, if of sufficient rank, to be president, and the

trial shall proceed accordingly ;
but if he is not of sufficient rank

the court shall be dissolved.

(3.) If, on account of the illness of the accused before the finding, i

it is impossible to continue the trial, a court-martial shall be dissolved.

(4.) Where a court-martial is dissolved under the foregoing

provisions of this section the accused may be tried again. .

(5.) The president of any court-martial may, on any deliberation'

amongst the members, cause the court to be cleared of all other

persons.

(6.) The court may adjourn from time to time.

(7.) The court may also, where necessary, view any place.

(8.) In the case of an equality of votes on the finding the accused
j

shall be deemed to be acquitted. In the case of an equality of

votes on the sentence, or any question arising after the coniineuce-

ment of the trial except the finding, the president shall have a

second or casting vote.

(9.) When a court-martial recommends a person under sentence)
to mercy, such recommendation shall be attached to and form part

of the proceedings of the court, and shall be promulgated and

communicated to the person under sentence, together with the

finding and the sentence.

NOTE.

Sub-section (1). In the event of the dissolution of the court before a

finding of acquittal, or a finding of guilty and sentence thereon, the accused

may be tried again : sub-section (4), Eule 66 (B) ;
but it may frequently be

inexpedient to convene a fresh court for such trial, especially where the

accused has been for some tune under arrest or in confinement.

Sub- section (2). Is unable to attend. The court cannot proceed at all without

a president, and in the event of his absence must adjourn till he can attend,

or till his place is supplied by the convening authority : see Rule 65 (B).

Sub-section (3). Illness of the accused. A medical certificate should

always, where possible, be obtained, stating that the illness of the accused

renders his presence in court dangerous to himself or others, and also the time

when, in the opinion of the medical officer, the accused will be able to be

present.

Impossible to continue. This means to continue within a reasonable time

having regard to all the circumstances.

Sub-section (5). Cause the court to be cleared. If more convenient the court

may withdraw for deliberation : see Eule 63.

Sub-section (6). Adjourn. See as to adjournment, Eule 65.

Sub-section (7). View. The convening officer cannot depute so many
members as he might think fit, to view a place, as the view must be in open
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court (Rule 63 (B)), i.e.,
in the presence of all the members, the prosecutor, Part I.

and the accused.

Sub-section (8). Acquitted. In such a case the acquittal, if it relates to SSt "

all the charges, must be at once pronounced iii open court, and the accused,

must be discharged. Section 54 (3).

Sub-section (9). As a recommendation to mercy is part of the proceedings,

any expression of opinion in it in relation to the finding must be read with, and

. as part of, the finding.

Where, in a recommendation to mercy, a court expressed an opinion incon-

sistent with the guilt of the person under sentence, for instance, where the

charge was for striking a superior, and the court stated their opinion that the

accused " did not intend to strike," it was held that it must bo treated as an

acquittal, the intent being an element of the offence.

As to the exceptional character of recommendations to mercy see ch. V,

para. 88.

54. (1.) The following authorities shall have power to confirm Ccnfirma-

the findings and sentences of court-martial ;
that is to say, Siori' ami

(a.) In the case of a regimental court-martial, the convening
officer or officer having authority to convene such a court-

martial at the date of the submission of the finding and

sentence thereof :

(6.) In the case of a general court-martial, His Majesty, or some

officer deriving authority to confirm the findings and sen-

tences of general courts-martial immediately or mediately
from His Majesty :

(c.) In the case of a district court-martial, an officer authorised

to convene general courts -martial, or some officer deriving

authority to confirm the findings and sentences of district

courts-martial from an officer . authorised to convene

general courts-martial :

(d.) In the case of a field general court-martial, an officer
-

authorised to confirm the findings and sentences of general
courts-martial for the trial of offences in the force of which,

the detachment or portion of troops under the command
of the convening officer forms part, or where the offence

was committed on active service, any such officer as may
under the rules made in pursuance of this Act be

authorised to confirm the findings and sentences of the

field general court-martial awarding the sentence : Pro-

vided that a sentence of death or penal servitude awarded!

by a field general court-martial shall not be carried into,

effect unless or until it has been confirmed by the generaL
or field officer commanding the force with which the.

I person under sentence is present at the date of Lis sentence,

(2.) The authority having power to confirm the finding and sen-

tence of a court-martial may send back such finding and sentence, or

either of them, for revision once, but not more than once, and it

shall not be lawful for the court on any revision to receive any
(M.L.) x



322 ARMY ACT.

Part I. additional evidence ;
and where the finding only is sent back for

e 54^ revision, the court shall have power without any direction to revise

the sentence also. In no case shall the authority recommend the

increase of a sentence, nor shall the court-martial on revisal of

the sentence, either in obedience to the recommendation of an

authority, or for any other reason, have the power to increase the

sentence awarded.

(3.) The finding of acquittal, whether on all or some of the

offences with which the accused is charged, shall not require con- 1

firmation or be subject to be revised, and if it relates to the whole

of the offences shall be pronounced at once in open court, and the

accused shall be discharged. j

(4.) A member of a court-martial shall not have authority to

confirm the finding or sentence of that court-martial, and where a

member of a court-martial becomes confirming officer he shall refer

the finding and sentence of the court-martial to a superior authority

competent to confirm the findings and sentences of the like de-

scription of courts-martial, and that authority shall, for the purposes
of this Act, be deemed to be in that instance the confirming

authority ;
and where a court-martial is held in a colony, and there

is no such superior authority in that colony, the governor of that

colony shall have power to confirm the finding and sentence of such

court-martial in like manner in all respects as if he were such

^superior authority as above mentioned. Provided that where a

member of a field general court-martial trying an accused would but
j

for his being a member of the court have power to confirm the

finding and sentence of the court, and is of opinion that it is not

practicable, having due regard to the public service, to delay the

case for the purpose of referring it to any other officer, he may
confirm the finding and sentence.

(5.) An officer having authority to confirm the finding and sen-

tence of a court-martial may withhold his confirmation wholly or

partly, and refer such finding and sentence, or the part not

confirmed, to any superior authority competent to confirm the

Endings and sentences of the like description of courts- martial, and

that authority shall for the purpose of this Act be deemed to be in

that instance and to the extent of such reference the confirming

authority.

(6.) Subject to the provisions of this Act with respect to the

Ending of acquittal, the finding and sentence of a court-martial

shall not be valid except in so far as the same may be confirmed by
an authority authorised to confirm the same.

(7.) Sentence of death when passed in a colony shall not, unless

passed in respect of an offence committed on active service, be

carried into effect unless, in addition to the confirmation otherwise

required by this Act, it is approved by the governor of the colony.

(8.) Sentence of death when passed in India in respect of the
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offence of treason or murder shall not (except where the offence was Part I.

committed on active service) be carried into effect unless, in addition
S O i

to the confirmation otherwise required by this Act, it is approved

by the Governor-General.

(9.) When a person subject to military law is convicted of man-

slaughter or rape, or any other civil offence under the section of this

Act relating to the trial by court-martial of civil offences, and is

sentenced to penal servitude, such sentence shall not be carried

into execution unless, in addition to the confirmation otherwise

required by this Act, it is approved, if the offender has been tried

in India, by the Governor-General, or, if he has been tried in a

colony, by the Governor of the colony.

NOSE.

As to confirmation and revision generally, see ch. V paras. 89-99, and as to

field general court-martial, Rule 120 and note. Confirmation is complete whea

the proceedings are promulgated.
If proceedings are confirmed in error by an officer not having power to

confirm, his act and the subsequent promulgation are null, and it is open to

the proper authority to confirm.

Sub-sections (2) and (3). The effect is that revision, except for curing

legal defects in the finding or sentence, can only be used for acquitting the

accused or mitigating the sentence
;
inasmuch as revision can only be ordered

in case of conviction, and if it is ordered the sentence cannot be increased.

See Eule 51 and note.

The Act, by declaring that an acquittal on a charge shall not require

confirmation, makes the decision of the court on that charge, both as regards

the facts and the law, absolute. In such a case the confirming officer must

not annex to the proceedings any remarks on the conclusion of the court
;
at

the same time, if he is of opinion that the court has been guided by
principles detrimental to the discipline of the army, or that otherwise the

case requires notice, he should report accordingly to superior military

authority. See Eule 51 (A) and K.E., para. 590.

Where a finding on being sent back for revision is varied in any material

respect by the court, a new sentence (not, however, necessarily differing

from the original sentence) must be passed, for on the original finding being

revoked, the sentence based upon it falls. Where a new sentence is not

passed, the accused is not legally under any sentence.

Sub-section (4). See note to Eule 97. Colony. See the definition, which.

|
includes Cyprus and British protectorates, in s. 190 (23).

Sub-section (5). See note to Rule 97 (A).

Sub-section (6). The result of this sub-section is that if a finding of con-

viction is not confirmed it is invalid (see also Rule 120 (A), and Ch. V,

para. 5), consequently there is no conviction, and the accused has not beeit

convicted by a court-martial for the purpose either of any subsequent trial

or of any entry in the conduct book. See s. 157 and note, and Rule 56.

It has been ruled that confirmation ought to be withheld in the following
cases:

Where the provisions of s. 47 in the case of a regimental, or those of s. 48

iu that of a general or district court-martial, and in either case those of S3.

50, 51, or 52 have been contravened.

(M.L.) x 2
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Part I.

ss. 54-56.

Conviction
of less

offence

per-
missible on
charge of

greater.

"Where evidence legally inadmissible has been admitted against the accuse<J7

and without such evidence a conviction is not justified.

Where the accused has been unduly restricted in his defence.

"Where a finding of guilty has been come to with the exception of certain

words of the charge, and these words so far describe the essence of the offence^-

that the finding, with the words omitted, fails to disclose an offence of whicb

the court could legally have convicted.

Where a special finding of guilty fails to disclose an offence of which the-

court might have legally convicted.

Where the charge is bad in law, even when the accused has pleaded guilty.

Where there has been such a deviation from the rules of procedure thai

injustice has been done to the accused.

Sub-section (7). Active service. See the definition in s. 189.

Sub-sections (8) and (9). India. See the definition in s. 190 (21).

Where an offender was tried within the limits of a presidency, the power
of approval was formerly vested in the governor of the presidency, but this

power was abolished by the Madras and Bombay Armies Act, 1893.

Civil offence. See s. 41.

55. [Section 55 (Summary court-martial) was repealed by s. 9 of the ArniT

(Annual) Act, 1893.]

56. (1.) An accused charged before a court-martial with stealing f

may be found guilty of embezzlement or of fraudulently misapplying

money or property.

(2.) An accused charged before a court-martial with embezzlement |

may be found guilty of stealing or fraudulently misapplying money
or property.

(3.) An accused charged before a court-martial with desertion f!

may be found guilty of attempting to desert or of being absent

without leave.

(4.) An accused charged before a court-martial with attempting!
to desert may be found guilty of desertion or of being absent

without leave.

(5.) An accused charged before a court-martial with any other'

offence under this Act may, on failure of proof of an offence being
committed under circumstances involving a higher degree of pun-

ishment, be found guilty of the same offence as being committed

under circumstances involving a less degree of punishment.

NOTE.

This section will often prevent a failure of justice by permitting a person,

charged with one of the offences mentioned in the section to be found guilty

of a cognate offence.

Moreover, a man charged with an offence committed under circumstances,

involving a higher degree of punishment may be found guilty of the same*

offence under circumstances involving a less degree of punishment.

For example, a man charged with striking his superior officer in the

execution of his office may be convicted of striking his superior officer
;

and a man charged with an offence committed on active service may be found

guilty of the same offence committed not on active service
; or, again, a man

charged with wilfully allowing the escape of a person in custody may be found

guilty of allowing his escape without reasonable excuse. The converse, of
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course, is not allowed; that is to say, a person charged with an offence cannot Part I.

fee convicted of a greater offence of the same class. EO~K*
In practice it will usually be expedient to prefer alternative charges, one ss "

charging the greater and the other the less offence, rather than to rely on this

section. See Rules, Appendix I, Note as to use of Forms of Charges (6),

f).
530 helow.

But except in the cases specified in this section a court has no power to

find a person guilty of any offence except that with which he is charged.

A court, however, may (as allowed by Rule 44 (C) ) find a person guilty

of a charge with the exception of certain Mrords or with certain immaterial

variations, and this finding will be valid so long as in its reduced or varied

form it discloses an offence under the Act.

EXECUTION OF SENTENCE.

57. (1.) The confirming authority may, when confirming the Commnta*

sentence of any court-martial, mitigate or remit the punishment remission of

thereby awarded, or commute such punishment for any less punish-
sentences.

aiient or punishments to which the offender might have been

sentenced by the said court-martial, or if such punishment is death

awarded for the offence of murder, then for penal servitude or such

less punishment as is in this Act mentioned. The confirming

authority may also suspend for such time as seems expedient the

execution of a sentence.

(2.) When a sentence passed by a court-martial has been

confirmed, the following authorities shall have power to mitigate or

remit the punishment thereby awarded, or to commute such punish-
ment for any less punishment or punishments to which the offender

anight have been sentenced by the said court-martial, or if such

.punishment is death awarded for the offence of murder, then for

penal servitude or such less punishment as in this Act mentioned ;

that is to say,

(a.) As respects persons undergoing sentence in any place what-

ever, His Majesty or the Commander-in-Chief or the officer

commanding the district or station where the prisoner

subject to such punishment may for the time be, or any

prescribed officer
; and

(6.) As respects persons undergoing sentences in India, the

Coininander-in-Chief of the forces in India, or such other

officer as the Commander-in-Chief of the forces in India,

with the approval of the Governor-General of India in

Council, may appoint ;
and

(c.) As respects persons undergoing sentences in any colony, the

officer commanding the forces in that colony ;
and

(d.) As respects persons undergoing sentences in any place not

in the United Kingdom, India, or a colony, the officer

commanding the forces in such place.

(3.) Provided that the power given by this section shall not be

exercised by an officer holding a command inferior to that of the

authority confirming the sentence, unless such officer is authorised
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Part I, by such confirming authority or other superior military authority
~TI to exercise such power.8. O /

(4.) An authority having power under this section to mitigate,

remit, or commute any punishment may, if it seem fit, do all or

any of those things in respect of a person subject to such

punishment.

(5.) The provisions of this Act with respect to an original

sentence of penal servitude, imprisonment, or detention shall apply I

to a sentence of penal servitude, imprisonment, or detention imprsed*

by way of commutation.

NOTE.

See Ch. V, para. 98, and as to diminution of sentence for offences in

several charges, where the finding on one or more of them is not confirmed,

see Eule 54. See also as to duty of confirming officer, K.E., paras. 587-591.

Mitigation is the awarding a less amount of the same species of punishment,

as, for example, by reducing the length of imprisonment to which an offender

has been sentenced
;
and is in effect equivalent to a remission of part of the

sentence.

Remission may be remission of the whole or of part of the sentence ;

thus a sentence of imprisonment with hard labour may be remitted altogether,

or a portion of the term, or the hard labour may be remitted. As to notification

of remission of imprisonment or detention, K.E., para. 632.

Commutation is changing the description of punishment by awarding
a punishment lower in the scale of pimishments in s. 44 as imprisonment io

lieu of penal servitude or dismissal in lieu of cashiering or detention in

lieu of imprisonment ;
biit the effect of s. 44 (!A) is that imprisonment can

only be commuted to an equal or shorter term of detention, e.g., the com-

mutation of three months imprisonment to four mouths detention would be

illegal.

Suspension of the execution of a sentence, which can only take effect after

confirmation, does not postpone the commencement of any term of penal

servitude, imprisonment, or detention.

The powers conferred by this section may be exercised by the confirming

authority, as such, under sub-section (1), only when confirming the sentence :

after promulgation, when the confirmation is complete, the power of the-

confirming authority in that capacity ceases, and the above powers can only
be exercised by the authorities specifically mentioned in sub-section (2), or

by the other authorities prescribed for the purpose by Eule 126 (C), and (under
subs. (3) ) they cannot be exercised by any officer holding a command inferior

to the confirming authority without leave from that authority or some other

superior attthority.

The confirming authority as such cannot commute a punishment into general

service. See s. 83 (7) and note.

For definitions of India and colony, see s. 190 (21) and (23).

The section allows an authority to commute a punishment
" for any less

punishment or punishments
"
to which the offender might have been sentenced.

As, however, there is no standard of comparison between one punishment
and two or more other punishments, and as it is necessary that the-

commuted sentence should be less than the original sentence, the validity of

the commutation of one punishment to two or more punishments is liable-

to be called in question. Partial commutation by the authority of any one
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punishment by the substitution for a portion thereof of another punishment is Part I.

illegal. Thus, where in a case of "
losing by neglect

" a court passed a sentence _____
of 84 days' imprisonment, but omitted to pass a sentence of stoppage, it was

ruled that the confirming authority could not commute a. portion of the

imprisonment to the stoppages which the court might have awarded.

The penal servitude, imprisonment, or detention, under commutation, must

commence on the date of the original sentence, even though that sentence was

not one of penal servitude, imprisonment, or detention, as the case may be.

Sub-section (
-

2) (6). Paragraph (6) in its present form gives effect to the

Madras and Bombay Army Act, 1893, which abolished the office of provincial

Commander-in-Chief and enacted that anything to be done to, by, or before,

any of the officers whose office was abolished by the Act, might be done to, by,

or before, such officer as the Commander-in-Chief in India, with the approval
of the Governor-General in Council, might appoint.

58. When a person subject to military law is convicted by a Effect of

court-martial, whether in the United Kingdom, or elsewhere, either penal servi-

within or without His Majesty's dominions, and is sentenced to
t!

penal servitude, such conviction and sentence shall be of the same

effect as if such person (in this Act referred to as a military convict)

had been convicted in the United Kingdom of an offence punishable

by penal servitude and sentenced to penal servitude by a competent
civil court, and all enactments relating to a person sentenced to penal
servitude by a competent civil court shall, so far as circumstances

admit, apply accordingly.

NOTE.

Sections 58 to 62 relate to penal servitude, and provide separately for the-

execution of sentences of penal servitude passed in the United Kingdom, in

India or a colony, and in a foreign country.

Before the passing of the Army Discipline and Regulation Act, 1879, a

convict sentenced to penal servitude in India or a colony might be compelled
to undergo a portion of his sentence in the country where he was sentenced.

The effect of these sections and of the proviso to s. 131 is, that wherever a

sentence of penal servitude is passed, the convict (subject to the exceptions
mentioned in the proviso and the note to s. 131), must, as soon as practicable,

be brought to the United Kingdom to undergo his sentence in some prison in

I

which a prisoner sentenced to penal servitude in the United Kingdom can be-

confined. (See the definition of "
penal servitude prison

"
in s. 62 (1) ).

These sections further enable a convict to be discharged by certain military

authorities at any time before he reaches his penal servitude prison, and also

provide for his conveyance in custody from the place where he is sentenced to

penal servitude, however distant, until his arrival in the prison where he is

to undergo his sentence.

In the United Kingdom, though he may be kept in military custody till

sent to a penal servitude prison, his period of military custody will necessarily

be short, as his commanding officer or other military authority should commit

him, without unnecessary delay after the promulgation of the sentence, to

some public prison. He then comes under the jurisdiction of the Homo

Secretary, and is out of the jurisdiction of the military authorities.

Abroad, on the other hand, a soldier under sentence of penal servitude

must necessarily bo kept for some length of time in intermediate custody,
which may be eithc r n.ilitary custody or ci vil custody, and he may be moved fropi
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s. 5880

of penal

passed in

Execution
of sentence
of penal
servitude

passed in
India or

colony.

one to the other as occasion requires. When in civil custody he must be kept
in an " authorised prison" (s. 62), unless it is not practicable, in which case

(s. 60 (5)) he may be confined temporarily in any civil prison with the assent

of the authority having jurisdiction over the prison.

For commencement of term of penal servitude, see s. 68.

The provisions of the Act will continue to apply to a person sentenced

to penal servitude during the term of his sentence, though he has been

discharged or dismissed from His Majesty's service ; s. 158.

59. (1.) Where a sentence of penal servitude is passed by a court-

martial in the United Kingdom, the military convict on whom such

sentence has been passed, shall, as soon as practicable, be transferred

to a penal servitude prison to undergo his sentence according to law,

and until so transferred shall be kept in military custody.

(2.) The order of the committing authority (hereafter in this

section mentioned) shall be a sufficient warrant for his transfer to a

penal servitude prison.

(3.) At any time before his arrival at a penal servitude prison,

the discharging authority (hereafter in this section mentioned) may
by order discharge the military convict.

(4.) Any one or more of the following officers shall be the com-

.mitting authority for the purposes of this section, namely,

.(a.) The Commander-in-Chief ;

(&.) The Adjutant-General ;

(<?.) The commanding officer of the military convict
;
and

(d.) Any other prescribed officer.

{5.) Any one of the following officers shall be the discharging

authority for the purposes of this section, namely,

(a.) The Commander-in-Chief ;

(b.) The Adjutant-General ;
and

(c.} Any other prescribed officer.

KOTE.

rSub-section (1). Penal servitude prison. For definition see B. 62.

Sub-section (4). Commanding Officer. This means the commanding officer

-as defined by Kule 129. See K.R. para. 456.

Prescribed officer. See Rule 126 (A) for the other officers who have been

prescribed as committing authorities for the purposes of this section.

For general provisions as to the form of orders of military authorities,

see s. 172.

For form of order of commitment, see Rules, App. Ill, Form A, p. 585 below ;

and see generally K.R., paras. 600-616.

Sub-section (5). The military authorities can only discharge a military

convict before he reaches a penal servitude prison and not afterwards.

No officer has been prescribed as discharging authority.

60. (1.) Where a sentence of penal servitude is passed by a

court-martial in India or any colony, the military convict on whom
such sentence has been passed shall, as soon as practicable, be

transferred to a penal servitude prison to undergo his sentence

according to law.

(2.) The order of the committing authority (hereafter in this
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section mentioned) shall be a sufficient warrant for his transfer to a Part I.

penal servitude prison. 8
_

(3.) The military convict during the period which intervenes

between the passing of his sentence and his arrival at the penal

servitude prison (in this section referred to as the term of his inter-

mediate custody) shall be deemed to be in legal custody.

(4.) The military convict during his term of intermediate custody

may be kept in military custody or in civil custody, or partly in

one description of custody and partly in the other, and may from

time to time be transferred from military custody to civil custody
and from civil custody to military custody as occasion may require,

and may, during his conveyance from place to place, or when on

board ship or otherwise, be subjected to such restraint as is necessary

for his detention and removal.

(5.) "Civil custody," for the purposes of this section, means custody
ia any authorised prison ; nevertheless, where it is not practicable

to place the military convict in an authorised prison, he may, by
way of civil custody, be confined temporarily in any other prison
with the assent of the authority having jurisdiction over that prison.

(6.) The military convict whilst in any prison in which he may
legally be placed may be dealt with, in respect of hard labour and

'Otherwise, according to the rules of that prison.

(7.) An order of the removing authority (hereafter in this

sectioned mentioned) shall be a sufficient authority for the transfer

of the military convict from military custody to civil custod}
r
,
and

from civil custody to military custody, and his removal from place
to place, and for his detention in civil custody, and generally for

dealing with such convict in such manner as may be thought ex-

pedient during the term of his intermediate custody.

(8.) The removing authority during the term of the intermediate

custody of the military convict may from time to time by order

provide for his being brought before a court-martial, or any civil

court, either as a witness or for trial or otherwise
;
and an order of

fitich authority shall be a sufficient warrant for the delivering him
into military custody, and detaining him in custody until he can

t>e returned, and for returning him to the place from whence he is

brought, or to such other place as may be determined by the re-

moving authority.

(9.) Any directions of the removing authority relating to the mode
n which the military convict is to be dealt with during the term of

?iis intermediate custody may be contained in the same order or in

several orders
;
and if the orders are more than one, they may be by

different officers and at different times.

(10.) At any time before the military convict arrives at a penal
servitude prison, the discharging authority (hereafter in this section

mentioned) may by order discharge the military convict.

(11.) Any one or more of the following officers shall be the
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Part I. committing authority for the purposes of this section ; that is

to say.
8.60. ,

*'
..

(a.) In India

(i.)
The Coininander-in-Chief of the forces in India;

* * # * *

(iii.) The Adjutant-General in India
;

* * # *

(b.) In a colony, the officer commanding the forces in that

colony ;
and

(c.) In any case, whether in India or in a colony, the prescribed

officer.

(12.) Any one or more of the following officers shall be the re-

moving authority for the purposes of this section
;
that is to say,

(.) Any officer in this section named as the committing

authority; also

(b.) The officer commanding the military district or station where

the military convict may for the time being be, also

(c.) Any other prescribed officer.

(13.) Any of the following officers shall be the discharging

authority for the purposes of this section ; that is to say,

(a.) The officer who confirmed the sentence
;
also

(b.) Any officer in this section named as the committing

authority; also

(c.) Any other prescribed officer.

NOTE.

Sub-section (1). For definition of India and colony, see s. 190 (21) and

(23) ;
but it must be recollected that for the purpose of this section and tlio

other provisions relating to the execution of sentences of penal servitude,

the Channel Islands and the Isle of Man are deemed to be colonies; section

187 (2).

As to removal to United Kingdom of prisoners sentenced to penal
servitude in India or a colony, seethe proviso to s. 131.

Sub-section (5). For definition of authorised prison, see s. 62 (2).

Sub-section (8). The statute 43 Geo. Ill, c. 140, empowers any of Hia

Majesty's judges to award a writ of habeas corpus for briugiug any prisoner

detained in any prison in England (whether subject to military law or not)
before a court-martial for the purpose of giving evidence

;
and s. 9 of 16

& 17 Viet. c. 30, empowers any of His Majesty's judges to issue a warrant

or order for the like purpose, and also for the purpose of bringing up a

prisoner to give evidence before a civil court; and s. 11 of 61 & 62 Viet. c.

4t, empowers a Secretary of State to order the production of a prisoner at any

place where his presence is required in the interest of justice or for the

purpose of any public inquiry. This sub-section enables an offender sentenced

to penal servitude to be brought up by order of the military authority either

before a court-martial or a civil court to give evidence, during the interval

between the passing of the seuteuce and his arrival at the penal servitude prison.

Sub-sections (11), (12), (13). Prescribed officer. See Eule 120 (A), for

the other officers who have been prescribed as committing authorities for the

purpose of this section.
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No officer has been prescribed as removing or discharging authority under p^j-t I
sub-sections (12) and (13).

As to discharge of convicts, see note to subs. (5) of s. 59. ss.60-62.

For general provisions as to the form of orders of military authorities,

see s. 172.

For form of order of commitment, see Rules, App. Ill, Form B, p. 585

below
;
and see also K.R., paras. COO-GOG.

61. (I.) Where a sentence of penal servitude is passed by a court- Execution

martial in any foreign country, the military convict on whom such f p^aT*
sentence has been passed shall, as soon as practicable, be transferred servitude

to a penal servitude prison for the purpose of undergoing his sen- foreign

tence according to law, and, until so transferred, may be kept in

military custody.

(2.) The order of the committing authority (hereafter in this

section mentioned) shall be a sufficient warrant for the transfer of

the military convict to a penal servitude prison.

(3.) If at any time before his arrival in the United Kingdom
the military convict is brought into India or any colony, he may be

dealt with by the competent military authority in India or such

colony in the same manner in all respects as if he had been there

sentenced by court-martial to penal servitude.

(4.) The military convict may at any time before he arrives at

any place in the United Kingdom, India, or any colony, be

discharged by the discharging authority (hereafter in this section

mentioned) having jurisdiction in any place where the military
convict may for the time being be.

(5.) Any one or more of the following officers shall be the com-

mitting authority for the purposes of this section
;
that is to say,

(a.) The officer commanding the army or force with which the

military convict was serving at the time of his being
sentenced

;

(b.) The officer who confirmed the sentence of the court
;

(c.) Any other prescribed officer
;

(6.) Any committing authority under this section shall also be

the discharging authority for the purposes of this section.

NOTE.

Sub-section (1). Foreign country. For definition see s. 190(24).
Sub-section (3). See s. 131, and for definition of India and colony see

s. 190 (21) and (23); see also s. 187 (2) as to Isle of Man and Channel Islands.

Prescribed officer. See Rule 126 (A). An officer who is a committing
officer under Rule 126 does not thereby become a discharging authority for

the purposes of this section
;
see Rule 126 (A) at end.

for general provisions as to the form of orders of military authorities,

see s. 172.

For form of order of commitment, see Rules,App. Ill, Form B, p. 585 below
;

and also see K.R., paras. COO-G06.

62. (1.) A penal servitude pri&on for the purposes of the provisions General

of this Act relating to penal servitude means any prison or place appn'c-ai"!

in which a prisoner sentenced to penal servitude by a civil court to p?nal,* servitude.
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Part I in the United Kingdom can for the time being be confined, either

6o_fto permanently or temporarily,

(2.) An "authorised prison" for the purposes of the provisions
of this Act relating to penal servitude means any prison in India

or any colony which the Governor-General of India or the Governor

of such colony may, with the concurrence of a Secretary of State,

have appointed as a prison in which military convicts may, during
the period of their intermediate custody, be confined.

(3.) After a military convict has arrived at a penal servitvule

prison to undergo his sentence, he shall be dealt with in the like

manner as an ordinary civil prisoner under sentence of penal

servitude.

NOTE.

Sub-section (1). See pi-oviso to s. 131.

Execution 63. (1.) Where a sentence of imprisonment is passed by court-
ot sentences

.

J

of imprison- martial, the person on whom that sentence has been passed (in the

detention, provisions of this Act relating to imprisonment referred to as a

military prisoner) shall undergo the term of his imprisonment
either in military custody, or in a detention barrack, or in a public

prison, or partly in one way and partly in another, and where a

sentence of detention is passed by a court-martial or a commanding

officer, the person on whom that sentence has been passed (in the

provisions of this Act relating to detention referred to as a soldier

undergoing detention) shall undergo the term of his detention

either in military custody or in a detention barrack, or partly in

one way and partly in the other, but not in a prison.

(2.) Any person liable to be imprisoned in a military prison may
be confined in a detention barrack.

(3.) The order of the committing authority hereafter mentioned

shall be a sufficient warrant for the transfer of a military prisoner

to a public prison, or a detention barrack, or a soldier undergoing
detention to a detention barrack.

(4.) A military prisoner while in a public prison shall be confined,

kept to hard labour, and otherwise dealt with in the like manner as

an ordinary prisoner under a like sentence of imprisonment ;
and

where the hospital or place for the reception of sick persons in a

public prison or a detention barrack is detached from the prison

or detention barrack, a military prisoner or a soldier undergoing
detention may be detained in that hospital or place, and conveyed
to or from the same as circumstances require.

(5.) A military prisoner or a soldier undergoing detention during
his conveyance from place to place, or when on board ship or

otherwise, may be subjected to such restraint as is necessary for his

safe custody and removal.

(6.) The discharging authority hereafter mentioned may, at any
time during the period of the imprisonment of a military prisoner
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or of the detention of a soldier undergoing detention, by order Part J.

discharge the prisoner or soldier.

(7.) The committing authority or any other prescribed authority

may at any time by order remove a military prisoner from one

public prison or detention barrack to another prison or detention

barrack, or a soldier undergoing detention from one detention

barrack to another, so that he be not removed from a prison or

detention barrack in the United Kingdom to a prison or detention

barrack elsewhere.

(8.) The removing authority hereafter mentioned may at any
time during the period of the imprisonment of a military prisoner or

of the detention of a boldier undergoing detention, from time to time

by order provide for his being brought before a court-martial, or any
civil court, either as a witness, or for trial or otherwise, and an order

of such authority shall be a sufficient warrant for delivering him into

military custody and detaining him in custody until he can be

returned and for returning him to the place from whence he is

brought, or to such other place as may be determined by the

removing authority.
NOTE.

Sections 63 to 66 provide for the execution of sentences of imprisonment,
and of sentences of detention.

The effect of the provisions is that a person under sentence of imprison-

ment, if sentenced in the United Kingdom, may be kept either in military

custody, or in a detention barrack, or in a public prison that is to say,

any prison in the United Kingdom in which prisoners can be confined

under a sentence of a civil court, see s 64 (1) ;
or in a military prison, that

is to say, any building set apart as such by the Secretary of State under

s. 133.

If sentenced in India or a colony, he may be kept in military custody, or

in a detention barrack, or in some " authorised prison" in the country where

sentenced, i.e., a civil prison appointed as a prison for military prisoners,
with the concurrence of the Secretary of State, if in India by the Governor-

General, and if in a colony by the Governor of the colony (s. 65 (2) ) ;
or in-

a military prison that is to say, any building set apart as such in India

by the Governor-General
,
and in a colony by the Secretary of State, under

6. 133.

If sentenced in a foreign country, then if and as soon as he is brought into-

the United Kingdom, India, or any colony, the provisions of the Act apply
as if he had been sentenced iu the United Kingdom, in India, or a colony, as-

the case may be
;

s. 66.

A prisoner may be removed from a prison or detention barrack out of the-

United Kingdom to a prison or detention barrack in the United Kingdom,
and from one public prison or detention barrack to another public prison or

detention barrack in the United Kingdom (sub-section (7) ) ; but he cannot be
removed from a prison or detention barrack in the United Kingdom to a prison,
or detention barrack elsewhere (sub-section (7) ) ;

and if he has remained in

military custody and not been committed to a prison or detention barrack

in the United Kingdom, and is removed from the United Kingdom, he
cannot be committed to a prison or detention barrack elsewhere. Prisoners,

therefore, in the United Kingdom, if required to be removed, can only be-

removed under s. 67. A prisoner sentenced in India or a colony may b&
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Part I. removed to a detention barrack wherever situate (sub-section (7) ), or to a .

military prison wherever situate if allowed by regulation (see Eule 130), but
8. 63. can on]y j)e removed to an " authorised prison

"
in another colony if such

prison has been "prescribed" for this purpose by a rule (s. 65 (1) (c~),

Eule 130). With reference to these sections, it must be recollected that under
s. 187 (2) the Isle of Man and Channel Islands, and under s. 190, Cyprus, are

for these purposes colonies.

Where a unit moves from one colony to another and takes its prisoners
with it, they cannot be committed under their old sentence to a prison at

the place of destination of the regiment unless such prison has been

prescribed, i.e., allowed by Eule, or is a military prison, and in the latter

case the regulations on the subject must be observed.

As regards a soldier sentenced to detention, the effect of the provisions is

that he may be kept either in military custody or in a detention barrack, and

may be removed from any detention barrack to any other wherever situate,

except that he cannot be removed from a detention barrack in the United

Kingdom to one elsewhere (sub-section (7)).

As to a prisoner sentenced to more than twelve months' imprisonment or

detention in India or a colony being sent home unless the court or confirming

authority has for special reasons otherwise ordered, or unless he is a person
to whom a declaration of the Secretary of State, made under that section is

applicable, see s. 131.

Sub-section (1). Military custody. This expression includes branch deten-

tion barracks, and a soldier may be ordered to perform hard labour in them
;

but a soldier under sentence exceeding the limit for the time being prescribed

for sentences to be passed in detention rooms or in branch detention

barracks, must only be committed to such detention rooms or barracks,

pending his removal to a civil prison, or a military prison, or a detention

barrack. K.R.
, para. C07, and see paras. G47-6GO.

Sentence of imprisonment passed by court-martial. It must be remembered

that a regimental court-martial has no longer power to pass sentences of

imprisonment : see s. 47 (5) and notes.

Rub-section (2). Under this provision it will be possible to send naval

prisoners to a detention barrack.

Sub-section (6). Discharging authority. It will be observed that the dis-

charging authority under this section will sometimes have no power to

remit the sentence under s. 57. It is, however, desirable that a prisoner
or soldier undergoing detention should not be discharged before the expira-

tion of his sentence without his sentence being remitted. An officer, there-

fore, who has power to discharge a person, but not to remit the sentence,

should apply to some authority having power to remit the sentence, and

obtain that remission before he orders the discharge. If, in a case of

necessity, he discharges any person iiuder sentence before making such

application, he should apply immediately for the remission of the sentence.

An escaped prisoner or soldier under sentence of detention may, when

captured, be recommitted to prison or a detention barrack to undergo the

remainder of his sentence; but if it is desired to punish him for the escape, a

charge must be preferred, and he must be tried under s. 22.

Committing authority Discharging authority Removing authority. See s. 64.

See, generally, as to military prisoners, Iv.lx., paras. 607-600.

For forms of order of commitment, &c., relating to military prisoners and

soldiers undergoing detention respectively, see Rules, App. Ill, Forms

C U, pp. 587-598 below. K.E., paras. 607-617.
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64. Where a sentence of imprisonment or detention is passed Part I.

or is being undergone in the United Kingdom, then for the

| purposes of the provisions of this Act relating to imprisonment
or detention, as the case may be

g ]e_

(1.) The expression "public prison" means any prison in the mental pro-
, . . .

visions as to
United Kingdom in which offenders sentenced by a civil sentences of

court to imprisonment can for the time being be confined. 1,^," w""

(2.) Any one or more of the following officers shall be the com- rteten
^
iorl

passeu

mitting authority : or being

(a.) The Commander-in-Chief ; in the

(b.) The Adjutant-General ;

(c.) The officer who confirmed the sentence ;

{d.} The commanding officer of the military prisoner or

soldier undergoing detention
; and

(e.) Any other prescribed officer.

(3.) Any one of the following officers shall be the discharging

authority :

(a.) The Commander-in -Chief
;

(b.) The Adjutant-General ;

(c.) The officer commanding the military district in

I

which the prisoner or soldier undergoing deten-

tion may be
;

(d.) The officer who confirmed the sentence ;

(e.} Any other prescribed officer
; also,

(/) Where the sentence was passed by the commanding
officer, the commanding officer.

(4.) Any one or more of the following officers shall be the

removing authority :

(a.) The Commauder-in-Chief ;

(6.) The Adjutant-General ;

(c.) The officer commanding the military district in

I

which the prisoner or soldier undergoing deten-

tion may be ;

(d.) Any other prescribed officer ; also,

(e.) Where the sentence was passed by the com-

manding officer, the commanding officer.

NOTE.

Paragraph (1). Public prison. This includes a military prison (s. 133 (I) ),

but not a detention barrack.

Paragraph (2). Commanding officer. This means the commanding officer

as defined by Kule 129. See K.R., para. 456.

Prescribed officer. See Rule 126 (A) for the other officers who have been,

prescribed as committing authorities for the purpose of this section.

Paragraph (3), Prescribed officer. See Rule 126 (D) for the other officers

who have been prescribed as discharging authorities for the purposes of this

section.

Paragraph (4). Prescribed\ojficer. See Kule 126 (B) for the other officers who
have been prescribed as removingjmthorities for the purpose of this section..
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Part I.

s.65.

Supple-
mental pro-
vision as to
sentences of

imprison-
ment or de-
tention

passed or

being
undergone
in India or
a colony.

65. "Where a sentence of imprisonment or detention is passed or!

being undergone in India or any colony, then, for the purposes of

the provisions of this Act relating to imprisonment or detention, asI

the case may be I

(1.) The expression "public prison" means any of the following

prisons ;
that is to say,

(a.) where the sentence was passed in India, any authorised

prison in India
;

(b.) whei e the sentence was passed in a colony, any authorised

prison in that colony ;

(c.) any such authorised prison in any part of His Majesty's

dominions other than that in which the sentence was

passed as may be prescribed ;
and

(d.) any public prison in the United Kingdom as above

denned for the purpose of the provisions of this Act

relating to imprisonment in the United Kingdom :

(2.) "Authorised prison" means any prison in India or any colony

which the Governor-General of India or the Governor of

such colony, with the concurrence of the Secretary of State

may have appointed as a prison in which military prisonera

may be confined :

(3.) A military prisoner may temporarily be confined in a prison

not a public prison, with the assent of the authority having

jurisdiction over such prison. And a military prisoner who
is to undergo his sentence in the United Kingdom, until he

reaches a prison in the United Kingdom in which he

is to undergo his sentence, may be kept in military

custody or in civil custody, and partly in one description of

custody and partly in the other, and may from time to time

be transferred from military custody to civil custody, and

from civil custody to military custody, as occasion may
require.

(4.) Any one or more of the following officers shall be the com-

mitting authority ;
that is to say,

(a.) In India

(i.) The Commander-in-Chief of the forces in India ;*****
(iii.) The Adjutant-General in India ;

and*****
(b.) In a colony, the officer commanding the forces in that

colony ;
and

(c.) In any case, whether in India or in a colony

(i.) The officer who confirmed the sentence
;

(ii.) The commanding officer of the military prisoner

or soldier^undei going detention
;
and

J

(iii.) Any other prescribed officer :
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(5.) Any of the following officers shall be the discharging authority : Part I.

(a.) The officer commanding the military district or 65-66

(station in which the prisoner or soldier under-

going detention may be
;

(t>.) Any officer in this section named as a committing

authority, with this exception, that the com-

manding officer shall only be a discharging

authority where the sentence was passed by a

commanding officer ;
and

(f.) Any other prescribed officer.

(6.) Any one or more of the following officers shall be the

removing authority :

(a.) Any officer in this section named as a committing authority ;

(b.) The officer commanding the military district or station

where the prisoner or soldier undergoing detention may-

be ;
and

(c.) Any other prescribed officer.

NOTE.

I

Paragraph (1). Public prison includes a military prison, s. 133, but not a

detention barrack.

For definitions of India and colony, see s. 190 (21) and (23) ;
and as to tin-

Isle of Man and Channel Islands, see s. 187 (2).

(c.) These have been prescribed by Rule 130: see note to that Rule. See

also s. 134. and K.R., paras. 610, Gil.

Paragraph (2). Authorised prison includes a military prison in India, s. 133,

but not a detention ban'ack.

Paragraph (4). Commanding officer. This means the commanding officer

as defined by Rule 129. See K.R., para. -156.

Presmbfd officer. See Rule 126 (A).

Paragraph (5.) Prescribed officer. i>ee Rule 126 (D).

See generally as to orders and warrants of officers, s. 172 and note.

66. Where a sentence of imprisonment or detention is passed Supple-

by a court-martial or commanding officer in any foreign country, ^MOM"^^^
I then if and as soon as the military prisoner or soldier undergoing sentences of

^
impri-oti-

detention on whom such sentence has been passed is brought into the ment and ,

TT . _. , T . . . detention
United Kingdom or India, or any colony, the provisions or this passed

Act shall apply in the same manner in all respects as if the sentence
country

'g"

Jof imprisonment or detention had been passed in the United

Kingdom, India, or any colony, as the case may be, with this

addition, that the officer commanding the army or foice to which

jthe military prisoner or soldier undergoing detention belonged at

the time of his being sentenced shall also be deemed to be a

committing authority.
NOTE.

Imprisonment: It must be remembered that a regimental court-martial and

a commanding officer can no longer pass a sentence of imprisonment.

Ccminaiidiny officer: see note to s. 69.

Foreign country ; India; Culvny. For definitions, see s. 1SIO (21), (23), and

(2-1); and as to lele of Man and Channel Islands, see s. 187 (2).

I
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Parti. 67. (1.) The competent military authority (hereafter in this

as 67^68 sec^on mentioned) may give directions for the delivery into military

R f custody of any military prisoner or soldier undergoing detention

prisoner or for the time being undergoing his sentence of imprisonment or
soldier

, , .

undergoing detention, and the removal ot such prisoner or soldier, whether

pface'w'here'
with his corps or separately, to any place beyond the seas where

corps is
]ie corpS) or any part thereof, to which for the time being he

belongs, is serving or under orders to serve.

(2.) The directions of such competent military authority, or an

order of the removing authority issued in pursuance of such direc-

tions, shall be sufficient authority for the removal of such prisoner

or soldier from the prison or detention barrack in which he is '

confined, and for his conveyance in military custody to any place

designated, and for his intermediate custody during such removal

and conveyance.

(3.) The competent military authority may further give directions

for the discharge of the prisoner or soldier, either conditionally
'

or unconditionally at any time while he is in military custody
under this section.

(4.) For the purposes of this section any one or more of the

following officers shall be the competent military authority :

(a.) In the United Kingdom
(i.) The Commander-in-Chief ;

(ii.) The Adjutant-General : and

(iii.) Any other prescribed officer.

(b.) In India

(i.) The Commander-iu-Chief of the forces iu India
;

* * -X- * *

(iii.) The Adjutant-General in India
;
and

* * * * *

(c.) In a colony, the officer commanding the forces in that

colony : and

(rf.) In any case, whether in India or in a colony, the prescribed

officer.

NOTE.

The object of this section is to enable soldiers who are undergoing sentences

ot imprisonment or detention to be removed in custody for foreign service. I

Soldiers sentenced for military offences (desertion, for instance), may in many
cases be given a fresh opportunity of recovering their characters by being
at once removed to a foreign station. The section will also prevent offences

committed immediately before embarkation for service from escaping all

punishment; but it gives no authority to commit offenders committing such

offences to any public prison on then' arrival at the foreign station.

Prescribed officer. See Rule 126 (B), for the other officers who have been I

prescribed as the competent military authority for the purpose of this section, i

For definition of India and colony, see s. 190 (21) and (23) ;
and as to *

the Isle of Man and Channel Islands, see s. 187

Commence- 6^- (!) The term f penal servitude, imprisonment, or deten-
ment of
term of

of
^jon ^o which a person is sentenced by a court-martial, whether the

*
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sentence has been revised or not, and whether the person is Part I.

already undergoing sentence or not, shall be reckoned to commence 8~Q
on the day on which the original sentence and proceedings were

ena] servj

signed by the president of the court-martial, tude, i

(2.) An offender under this Act shall not be subject to imprison- ment,

I ment or detention for more than two consecutive years, whether ^ Ol}

e '

under one or more sentences.
NOTE.

Under this section a term of penal servitude, imprisonment, or detention,

under sentence by court-martial cannot be made to commence at the expira-

tion of a previous term of penal servitude, imprisonment, or detention, but

must commence on the day on which the sentence is signed by the president

of the court. If, therefore, the court desire to award imprisonment (say three

months) on a prisoner already in prison for six months' imprisonment, of

which three months are unexpired, the court must award six months, and

I similarly with respect to sentences of penal servitude and detention.

The period of imprisonment or detention which a soldier is to suffer, whether

under one sentence or several sentences, must never exceed two years. This

restriction applies where a soldier is tried at the expiration of a sentence of

I imprisonment or detention for an offence committed during that sentence.

K.R., para. 584. Two years is the maximum period which a prisoner can

usually endure according to the system of imprisonment with hard labour in

civil prisons in the United Kingdom, and is, in many cases, a more severe

punishment than five years' penal servitude. Any period passed in military

custody or in imprisonment by the civil power between two periods of

imprisonment, or of detention, or between a period of imprisonment and

a period of detention, or vice versa, is to be reckoned as part of the term.

But where there is even a single day's actual freedom, whether by release or

<-.>cape, the continuity is broken.

No restriction is imposed on the duration of a sentence of penal servitude,

as penal servitude for life is authorised for every offence for which penal
servitude can be imposed under this Act

Where a soldier sentenced to be reduced to the ranks was found not

to have legally the grade of non-commissioned officer, and the court on

revision passed a sentence ol imprisonment, the imprisonment was held to

commence on the date ot tho original sentence of reduction.

As to commencement on commutation, see note to s. 57.

MISCELLANEOUS.

Articles of War and Rides of Procedure.

69. It shall be lawful for His Majesty to make Articles of Wai- Power of

for the better government of officers and soldiers, and such Articles to'make
JeS 3?

shall be judicially taken notice of by all judges and in all courts Articles of

whatsoever : Provided that no person shall, by such Articles of

War, be subject to suffer any punishment extending to life or limb,
or to be kept in penal servitude, except for crimes which are by
this Act expressly made liable to such punishment as aforesaid, or

be subject, with reference to any crimes made punishable by this

Act, to be punished in any manner which does not accord with

the provisions of this Act.
NOTE.

Formerly, as is well known, military law was contained in the annual

Mutiny Act and in Articles of War framed under its authority ;
see Ch. II.

(M.L.) Y 2
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rules of

procedure.

Part I. 70. (i.) Subject to the provisions of this Act His Majesty may,

ss. 70-71. by rules to be signified under the hand of a Secretary of State,

Power of from time to time make, and when made repeal, alter, or add to,

provisions in respect of the following matters or any of them ;
that-

is to say,
,

(a.) The assembly and procedure of courts of inquiry ;

(&.) The convening and constituting of courts-martial;

(c.) The adjournment, dissolution, and sittings of courts-martial ;

(d.) The procedure to be observed in trials by court-martial
;

(e.} The confirmation and revision of the findings and sentences

of courts-martial ;
and enabling the authority having

power under section fifty-seven of this Act to commute

sentences to substitute a valid sentence for an invalid

sentence of a court-martial
;

(/.) The carrying into effect sentences of courts-martial ;

(g.} The forms of orders to be made under the provisions of this

Act relating to courts-martial, penal servitude, imprison-
[

ment, or detention
;

(7i.) Any matter in this Act directed to be prescribed ;

(i.} Any other matter or thing expedient or necessary for the

purpose of carrying this Act into execution so far as

relates to the investigation, trial, and punishment of

offences triable or punishable by military law :

(2.) Provided always, that no such rules shall contain anything

contrary to or inconsistent with the provisions of this Act.

(3.) All rules made in pursuance of this section shall be judicially

noticed.

(4.) All rules made in pursuance of this section shall be laid

before Parliament as soon as practicable after they are made, if

Parliament be then sitting, and if Parliament be not then sitting,

as soon as practicable after the beginning of the then next session

of Parliament.

(5.) The rules as to the procedure of courts of inquiry may
provide for evidence being taken on oath, and may empower courts

of inquiry to administer oaths for that purpose.
NOTE.

The original Rules of Procedure made under this section, and dated the

29th August, 1881, are now replaced by the Rules of Procedure, 1907,

printed below, p. 448 : see page p. 453, note ().
Sub-section (5) was added by the Army (Annual) Act, 1901; the power

given by the sub-section has been exercised by Rule 124 (H).

Command.

Kemoval of 71. (1.) For the purpose of removing doubts as to the powers of

command vested or to be vested in officers and others belonging to

jjfg Majesty's forces, it is hereby declared that His Majesty may,
in such manner as to His Majesty may from time to time seem

meet, make regulations as to the persons to be invested as officers,

or otherwise, with command over His Majesty's forces, or any part

command,
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thereof, or any person belonging thereto, and as to the mode in which Part 1.

such command is to be exercised ; provided that command shall not gg ^I_^Q
be given to any person over a person superior in rank to himself.

(2.) Nothing in this section shall be deemed to be in derogation

of any power otherwise vested in His Majesty.
XOTE.

This section removes all doubts as to the power of His Majesty to regulate

the command by officers of the regular forces over those forces, or over any

portion of the auxiliary forces, and the command by officers of any portion

of the auxiliary forces over any other portion of those forces, or over any

portion of the regular forces. The provisions of the Militia Acts relating

to command, and those of the Volunteer Act which limited the command
of officers of the regular forces over volunteers, and of volunteer officers

over any portion of the regular forces, have been repealed.

The proviso applies only to rank in relation to military command, and

does not prevent an officer from having military command over an officer

with higher relative rank, but no military command.

Inquiry as to and Confession of Desertion.

72. (1.) When any soldier has been absent without leave from his inquiry by
,. !<, r court on

duty for a period of twenty-one days, a court of inquiry may as absence of

soon as practicable be assembled, and inquire in the prescribed
sol(lier-

manner on oath or solemn declaration (which such court is hereby
authorised to administer) respecting the fact of such absence, and

the deficiency (if any) in the arms, ammunition, equipments,

instruments, regimental necessaries, or clothing of the soldier ;

and if satisfied of the fact of such soldier having absented himself

without leave or other sufficient cause, the court shall declare such

absence and the period thereof, and the said deficiency (if any),

and the commanding officer of the absent soldier shall enter in the

regimental books a record of the declaration of such court.

(2.) If the absent soldier does not afterwards surrender or is not

apprehended, such record shall have the legal effect of a conviction

by court-martial for desertion.
NOTE.

In the event of a soldier being absent without leave for a period of

'21 days, a court of inquiry must be assembled at once, unless he has been

taken into custody, K.E., para. G73; but that paragraph does not apply in

ithe case of absconded recruits. The soldier must have been absent for a full

I period of 21 days before the court can be legally assembled, and the court

|

therefore must not be assembled until the 22nd day.
The declaration of the court should contain

(1.) The place from which the man absented himself; and

(2.) The fact, if such fact exists, that the man illegally absent had been

warned for embarkation
;

.

(3.) The date of the deficiency, if any, and the place where it occurred.

The procedure of such a court is detailed in Rule 125 : under that Rule and

this section the witnesses will be sworn, but not the members of the court.

73. (1.) Where a soldier signs a confession that he has been coufession

guilty of desertion or of fraudulent enlistment, a competent military ^sl"

1

^" or

authority may, by the order dispensing with his trial by a court- fraudulent

,, ; . ., enlistment,

martial, or by any subsequent order, award the same forfeitures

and the same deductions from pay (if any) as a court-martial could
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Part I. award for the said offence, or as are consequential upon conviction

73_74 ky a court-martial for the said offence, except such of them as may
be mentioned in the order.

(2.) If upon any such confession, evidence of the truth or false-

hood of such confession cannot then be conveniently obtained, the

record of such confession, countersigned by the commanding officer

of the soldier, shall be entered in the regimental books, and such

soldier shall continue to do duty in the corps in which he may then

be serving, or in any other corps to which he may be transferred,

until he is discharged or transferred to the reserve, or until legal

proof can be obtained of the truth or falsehood of such confession.

(3.) The competent military authority for the purposes of this

section means the Commander-in-Chief or Adjutant-General, or any

prescribed general officer
; or, in the case of India, the Commander- 1

in-Chief of the forces in India, or such officer as the Commander-in-

Chief of the forces in India, with the approval of the Governor-

General of India in Council, may appoint, and in the case of a colony
and elsewhere the general or other officer commanding the forces,

subject in the case of India, or a colony, or elsewhere, to any
directions given by the Commauder-iu-Chief.

NOTE.
Before accepting a confession of desertion or fraudulent enlistment signed

by a soldier, care should be taken to ascertain that he fully understands the

nature and consequences of his act.

He will forfeit the whole of his prior service, and be liable to serve for the

original term of his enlistment reckoned from the date of his trial being

dispensed with
; and the forfeited service can only be restored by the Secretary

of State, s. 79 (proviso): see K.E., para, 273.

The deductions from pay are regulated by s. 138 and the Pay Wai-rant.

For definition of India and colony, see s. 190 (21) and (23) ;
and as to the

Isle of Man and Channel Islands, see s. 187 (2).

Sub-section (3). As to India, see note to s. 57 (2) (4).

Prescribed general officer : See Eule 126 (F). |

See also K.K., paras. 479, 541-546.

Provost Marshal.

Provost-
^ (*) -^or ^ie Prompt repression of all offences which may be

marshal. committed abroad, provost-marshals with assistants may from time

to time be appointed by the general order of the general officer

commanding a body of forces.

(2.) A provost-marshal or his assistants may at any time arrest

and detain for trial persons subject to military law committing

offences, and may also carry into execution any punishments to be

inflicted in pursuance of a court-martial, but shall not inflict any

punishment of his or their own authority.

Provided that a provost-martial and his assistants shall, as

respects any soldier in his or their custody and undergoing field

punishment, have the samepowers as the governor of a military prison.

NOTE.
The provost-marshal can only be appointed abroad, and will always be a

commissioned officer
;
his assistants maybe either officers or non-commissioned
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officers. K.B., para. 599. Ho is under this Act merely an executive officer. Part I.

without any authority to award punishment himself. He can, however,
arrest and detain persons committing offences who arc subject to military law 8B - 74 7&.

including therefore followers when on active service (see ss. 175, 176, 180),
and can apply on active service for their trial by court-martial. If the

convening officer thinks it impracticable to try the case by an ordinary court-
I martial, he can convene a field general court-martial which can try the accused

summarily, and inflict any punishment a general court-martial can inflict,

whether on officers, soldiers, or followers. See s. 49. The provost-marshal
and his assistants may carry into execution the sentence, when confirmed,
of such court as well as of other courts-martial, and by virtue of the proviso

(introduced into the Act by the Army (Annual) Act, 1907) have the powers
of the governor of a military prison as respects soldiers undergoing field

punishment ;
the powers of such a governor are prescribed by the rules made

under subs. (2) of s. 133, aud, under subs. (7) of that section, in a country
where active operations are being conducted, the officer commauding-in- chief

has the power of the Secretary of State as to military prisons, aud can thus
make prison rules.

Restitution of Stolen Property.
75. (l.) Where a person has been convicted by court-martial of reIitutk>n

having stolen, embezzled, received, knowing it to be stolen, or of
r(f rt

n
.

otherwise unlawfully obtained, any property, and the property or

any part thereof is found in the possession of the offender, the

authority confirming the finding and sentence of such court-martial,
or the Commander-in-Chief, may order the property so found to be
restored to the person appearing to be the lawful owner thereof.

(2.) A like order may be made with respect to any property
found in the possession of such offender, which appears to the

confirming authority or Commander-in-Chief to have been obtained

by the conversion or exchange of any of the property stolen,

embezzled, received, or unlawfully obtained.

(3.) Moreover, where it appears to the confirming authority or

Commander-ui-Chief from the evidence given before the court-

martial, that any part of the property stolen, embezzled, received,
or unlawfully obtained was sold to or pawned with any person
without any guilty knowledge on the part of the person purchasing
or taking in pawn the property, the authority or Commander-in-
Chief may, on the application of that person, and on the restitution

of the said property to the owner thereof, order that out of the

money (if any) found in the possession of the offender, a sum not

exceeding the amount of the proceeds of the said sale or pawning
shall be paid to the said person purchasing or taking in pawn.

(4 ) An order under this section shall not bar the right of any
person, other than the offender, or any one claiming through him, to

recover any property or money delivered or paid in pursuance of an
order under this section from the person to whom the same is so

delivered or paid.
NOTE

The restoration under this section can only be made by order of the con-

| firming authority, or if there is a Commander-ia-Chief, by him: and an order
can only deal with property or money found in the possession of the offender

himself
; but where the offender occupies a house, property found in that house

is rtrimA /act's in his possession.
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Part II. The stealing or embezzlement of property does not alter the ownership,

and therefore prlma facie the person from whom property has been stolen

ss. 75-73. or emkezzled is the lawful owner of it.

Care must be taken to report to the proper authority any circumstances I

which would justify him in making au order under this section.

As to stoppages in respect of property stolen or unlawfully obtained,

&e., see K.R., para. 586.

Limit of

original
enlistment

Terms of

original
enlistment,

Ohange of

conditions
of service.

PART II.

ENLISTMENT.

FOR history of service in the army, see Ch. IX, and for general explanation of

I his Part hee Oh. X.

For regulations as to recruiting, transfers, discharge and service, see K.E.,

paras. 262 et seq., and the Regulations for Recruiting.

Period of Service.

76. A person may be enlisted to serve His Majesty as a soldier of

the regular forces for a period of twelve years, or for such less

period as may be from time to time fixed by His Majesty, but not

for any longer period, and the period for which a person enlists is

in this Act referred to as the term of his original enlistment.

NOTE.

The terms of enlistment for the various arms of the service, and conditions

of transfer, are prescribed by the Eegulations above mentioned.

77. The original enlistment of a person under this Act shall be

as follows, either

(1.) For the whole of the term of his original enlistment in army
service ;

or

(2.) For such portion of the term of his original enlistment as

may Le from time to time fixed by a Secretary of State,

and specified in the attestation paper, in army service, and

for the residue of the said term in the reserve.

NOTE.

Paragraph (2). The reserve.. This means the Army Reserve under the

Reserve Forces Act, 1882. See 45 & 46 Viet. c. 48. s. 28.

78. (1.) A Secretary of State may from time to time, by general

or special regulations, vary the conditions of service, so as to permit

a soldier of the regular forces in army service, with his assent,

either

(a.) To enter the reserve at once for the residue unexpired of

the term of his original enlistment ;
or

(b.) To extend his army service for all or any part of the residue

unexpired of such term ;
or

(c.) To extend the term of his original enlistment up to the period

of twelve years or any shorter period. I
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(2.) A Secretary of State may from time to time by general or Part II.

special regulations vary the conditions of service so as to permit ^0^79
a man in the reserve, with his assent, to re-enter upon army
service for all or any part of the residue unexpired of the term of

his original enlistment, or for any period of time not exceeding

twelve years in the whole from the date of his original enlistment.

NOTE.
The reserve. See note to last section.

As to a man entering the reserve before the time of his army service has

expired, see s. 89.

The words "or any shorter period" were added by the Army (Annual) Act,

1901. The Regulations now allow extension to 7 years in the case of all

branches of the service, except the artillery, in the case of which the period is

8 or 6 years : K.R., para. 262.

79. In reckoning the service of a soldier of the regular forces for Reckoning

the purpose of discharge or of transfer to the reserve feitureTof

(1.) The service shall begin to reckon from the date of his service.

attestation
; but

(2.) Where a soldier of the regular forces has been guilty of

any of the following offences :

(a.) Desertion from His Majesty's service
;
or

(b.) Fraudulent enlistment ;

then either upon his conviction by court-martial of the offence,

or (if having confessed the offence he is liable to be tried) upon
his trial being dispensed with by order of the competent military

authority, the whole of his prior service shall be forfeited, and

he shall be liable to serve as a soldier of the regular forces

for the term of his original enlistment, reckoned from the date

of such conviction or such order dispensing with trial, in like

manner as if he had been originally attested at that date :

Provided that a Secretary of State may restore all or any part
of the service forfeited under this section to any soldier who may
perform good and faithful service, or may otherwise be deemed by
such Secretary of State to merit such restoration of service, or may
be recommended for such restoration of service by a court-martial.

NOTE.

Paragraph (2). A soldier will not forfeit service towards discharge for any

I
absence or for any period of imprisonment or detention, but if he is convicted of

desertion or fraudulent enlistment he will forfeit all his prior service, and

begin again as if he had enlisted at the date of his conviction. The

Secretary of State, however, may restore all or part of the forfeited service

to a soldier where either the soldier performs good and faithful service, or a

court-martial recommends it. See K.R., para. 273.

The paragraph provides not only for forfeiture of service on conviction,
but also in cases iu which on the confession of the offender trial is dispensed
with (see s. 73) by order of the competent military authority. The para-

graph applies to the reckoning of service for purposes of discharge or

transfer to the reserve only, forfeiture of ordinary pay is dealt with in

s. 138, while forfeiture of service towards good conduct pay or pension is

regulated by the Pay Warrant.
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Part II. Jf an army reserve man enlists and is sent back to the reserve, he does

79-8O n k f r
*
eit auy Pal't f n's service, but if retained with the colours, his service

will be reckoned from the date of his improper attestation. See K.E.
,

para. 274.

Jf he is liable to be tried. These words exclude the application of the para-

graph in the case of a soldier who after three years of exemplary service has

made a confession of desertion when not on active service, or of fraudulent

enlistment. Under s. 161 a soldier making such a confession cannot be tried

or punished, and it is not intended that he should forfeit his service under

this section ; but if the offence to which he confesses was that of fraudulent

enlistment, he will under s. 161 forfeit all service prior to the date of his

fraudulent enlistment, inasmuch as by such enlistment he has contracted

to ignore that service and to serve for the term in his new attestation : and

he will be held to his new contract so to serve. But under the proviso to

s. 161 (added by the .Army (Annual) Act, 1900) the Secretary of State has

the same power of restoring service so forfeited as he has under this

section: K.R., para. 273.

Proceedings for Enlistment.

Mode of 80. (1.) Every person authorised to enlist recruits in the regular

and attesta forces (iii this Act referred to as the " recruiter ") shall give to
tioa '

every person offering to enlist a notice in the form for the time

being authorised by a Secretary of State, stating the general re-

quirements of attestation and the general conditions of the contract

to be entered into by the recruit, and directing such person to

appear before a justice of the peace either forthwith or at the time

and place therein mentioned.

(2.) Upon the appearance before a justice of the peace of a person

offering to enlist, the justice shall ask him whether he has been

served with and understands the notice and whether he assents

to be enlisted, and shall not proceed with the enlistment if he

considers the recruit under the influence of liquor.

(3.) If be does not appear before a justice, or on appearing does

not assent to be enlisted, no further proceedings shall be taken.

(4.) If he assents to be enlisted

(a.) The justice, after cautioning such person that if he makes

any false answer to the questions read to him he will be

liable to be punished as provided by this Act, shall read

or cause to be read to him the questions set forth in the

attestation paper for the time being authorised by a

Secretary of State, and shall take care that such person

understands each question so read, and after ascertaining

that the answer of such person to each question has been

duly recorded opposite the same in the attestation paper,

shall require him to make and sign the declaration as to

the truth of those answers set forth in the said paper, and

shall then administer to him the oath of allegiance contained

in the said paper :

(6.) Upon signing the declaration and taking the oath, such
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person shall be deemed to be enlisted as a soldier of His Part If.

Majesty's regular forces : sTso.

(c.) The justice shall attest by his signature, in manner required

by the said paper, the fulfilment of the requirements as to

attesting a recruit, and shall deliver the attestation paper,

duly dated, to the recruiter :

(d.) The fee for the attestation of a recruit, and for all acts and

things incidental thereto, shall be one shilling and no

more, and shall be paid to the clerk of the justice :

(e.) The officer who finally approves of a recruit for service shall,

at his request, furnish him with a certified copy of his

attestation paper.

(5.) The date at which the recruit signs the declaration and takes

the oath in this section in that behalf mentioned shall be

deemed to be the date of the attestation of such recruit.

(6.) The competent military authority, if satisfied that there is

any error in the attestation paper of a recruit, may cause the

recruit to attend before some justice of the peace, and that justice,

if satisfied that such error exists, and is not so material as to render

it just that the recruit should be discharged, may amend the error

in the attestation paper, and the paper as amended shall thereupon
be deemed as valid as if the matter of the amendment had formed

part of the original matter of such paper.

(7.) Where the regulations of a Secretary of State under this part
of this Act require duplicate attestation papers to be signed and

attested, this section shall apply to both such duplicates, and in the

event of any amendment of an attestation paper the amendment
shall be made in both of the duplicate attestation papers.

XOTB.
A man is under this Act enlisted by the act of attestation

;
and the

recruiter's gift of tlie shilling is no longer necessary. He will give the form,
authorised by the Secretary of State, directing the recruit to appear before a

justice. The man, if he fails to appear, cannot, as heretofore, be arrested as

a deserter
;
and if he appears and dissents from his enlistment, he will not be

liable to pay any smart money. No account will, therefore, be taken of any
man before he is actually attested before a justice. As to the meaning of

justice, sees. 94.

After such attestation a man can only get off his contract of enlistment

by purchasing liis discharge under s. 81 within three months afterwards on

payment of a sum which at present is fixed at ten pounds. But discharge
on this payment is a matter of right not of favour, unless it is claimed during
a period when men who would otherwise be transferred to the reserve are

under a. 88 continued in army service. See s. 81.

The attestation is required to be in duplicate, Kit., paras. 1900-1908.

Competent military authority. See definition ins. 101. Eule 128 (iii) for the

purposes of this section adds to the officers who are included under the term
"
competent military authority

"
for the purposes generally of Part II the

commanding officer of the soldier, and every officer superior in command to

that commanding officer.
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Part II.

ss. 81 82.

Power of
recruit to

purchase
discharge.'

appoint-
ment to

orps.

81. If a recruit within three months after the date of his attesta-

tion pays for the use of His Majesty a sum not exceeding ten

pounds, he shall be discharged with all convenient s-peed, unless

he claims such discharge during a period when soldiers in army
service who otherwise would be transferred to the reserve are

required by a proclamation of His Majesty in pursuance of this

Act to continue in army service, in which case he may be retained

in His Majesty's service during that period, and at the termination

thereof shall, if he so require it, on the payment then of the

said sum, be discharged.

Appointment to Corps and Transfers.

Enlistment 82. (1.) Recruits may, in pursuance of airy general or special

service and regulations from time to time made by a Secretary of State, be

enlisted for service in particular corps of the regular forces, but

save as is provided by such regulations, if any, recruits shall be

enlisted for general service.

(2.) The competent military authority shall as soon as practicable

appoint a recruit, if enlisted for service in a particular corps, to

that corps, and if enlisted for general service, to some corps of the

regular forces.

NOTE.

Sub-section (2). Appoint. The words "
appoint" and " transfer" are used

iii tliis Act iii tlie following souses. A soldier on attestation is appointed

to the corps out of which he caunot be moved without his consent, except

as mentioned in the Act. This appointment differs from the appointment of

a soldier to a particular office, inasmuch as it does not, like the latter appoint-

ment, require the consent of the soldier.

Any disposition of a soldier within his corps which can be legally effected

independently of his consent is termed posting.

(a.) In the case of infantry, a soldier may be posted to a battalion of his

territorial or other regiment, or to the permanent staff of any volun-

teers belonging to that regiment.

(6.) in the case of artillery, the soldier may be posted to any battery or

company.

(c.) In the case of engineers, he may be posted to any troop or company,

(rf.) In the case of other corps to any company or station according to their

respective sub-divisions.
" Transfer "

is a disposition of the soldier which moves him out of the

corps to which he was originally appointed, or to which, for the time being

he belongs, either with his consent or under special conditions provided by
the Act.

Thus if a soldier is moved

(a.) In the case of infantry, out of his territorial regiment to any other

regiment or to any other corps ;
or

(ft.)
In the case of artillery or engineers, out of the artillery or engineers

to another corps ;
or

(c.) In the case of any other corps, out of his corps into any body outside

his corps,

he will be transferred.
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" Attach "' means removing temporarily a soldier either with or without Part II.

his consent from a corps and placing him with another corps, without affecting QQ~QO
.in any way his status in the first-mentioned corps.

Competent military authority. See note on s. 80. The "
competent military

authority
" has the same meaning in this section.

83. A soldier of the regular forces, whether enlisted for general Effect of

appoint-
service or not, when once appointed to a corps, shall serve in that menttoa

corps for the period of his army service, whether during the term
provision

of his original enlistment or during the period of such re-engage- transfers

ment as is in this Act mentioned, unless transferred under the

following provisions :

(1.) A soldier of the regular forces enlisted for general service

may, within three months after the date of his attestation, be

transferred to any corps of the regular forces of the same arm

or branch of the service by order of the competent military

authority.

(2.) A soldier of the regular forces may at any time with his own
consent be transferred by order of the competent military authority
to any corps of the regular forces.

(3.) Where a soldier of the regular forces is in pursuance of any
of the foregoing provisions transferred to a corps in an arm or

branch different from that in which he was previously serving, the

competent military authority may by order vary the conditions of

his service so as to correspond with the general conditions of

service in the arm or branch to which he is transferred.

(4.) A soldier of the regular forces in any branch of the service

may be transferred by order of the competent military authority

to any corps of the same branch which is serving in the United

Kingdom in either of the following cases^O O jy,

(a.) when he has been invalided from service beyond the seas ; or

(6.) when, in the case of his corps or the part thereof in which he

is serving being ordered on service beyond the seas, he
is either unfit for such service by reason of his health, or

is within two years from the end either of the period of

his army service in the term of his original enlistment, or

of such re-engagement as is in this Act mentioned.

(5.) Where a soldier of the regular forces in any branch of the

service, who was enlisted to serve part of the term of his original

enlistment in the reserve, and has not extended his army service

for the whole of that time, is on service beyond the seas, and at the

time of his corps or the part thereof in which he is serving being;

ordered to another station or to return home, has more than two

years of his army service in the term of his original enlistment

unexpired, he may be transferred by order of the competent

military authority to any corps of the same branch which or a

part of which is on service beyond the seas.
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Part II.
(g.) Where a soldier of the regular forces has been transferred

js. 83, to serve, either as a warrant officer not holding an honorary

commission, or on the staff, or in any corps not being a corps of

infantry, cavalry, artillery, or engineers, he may by order of the

competent military authority, either during the term of his

original enlistment or during the period of his re-engagement, be

removed from such service and transferred to any corps of the

regular forces serving in the United Kingdom, or to any corps of

the regular forces serving on the station beyond the seas on which

he is serving at the time of his removal, or to the corps of the

regular forces in which he was serving prior to such first-mentioned

transfer, either in the rank he holds at the time of his removal or

any lower rank.

(7.) Where a soldier of the regular forces

(a.) Has been guilty of the offence of desertion from His

Majesty's service or of fraudulent enlistment, and has

either been convicted of the same by a court-martial, or,

having confessed the offence, is liable to be tried, but his

trial has been dispensed with by order of the competent

military authority ;
or

(/>.) Has been sentenced by a court-martial for any offence to

a punishment not less than detention for a term of I

three mouths ;

:such soldier shall be liable, in commutation wholly or partly of

other punishment, to general service, and may from time to time

be transferred to such corps of the regular forces as the competent

military authority may from time to time order.

(8.) A soldier of the regular forces delivered into military custody
or committed by a court of summary jurisdiction in any part of

His Majesty's dominions as a deserter shall be liable to be trans-

ferred by order of the competent military authority to any corps of

the regular forces near to the place where he is delivered or com-

mitted, or to any other corps to which the competent military

authority think it desirable to transfer him, and to serve in the

corps to which he is transferred without prejudice to his subsequent
trial and punishment.

NOTE.

Appointed transferred, see note on s. 82.

Paragraph (1). The transfer during these three mouths does not require

the consent of the soldier. During those three months he is entitled to his

discharge under s. 81 on proper demand and payment.

Paragraph (3). Vary the conditions q/ his service. This is to provide for

such a case as the transfer of a man from the infantry to the cavalry. The

time of service with the colours in some branches of the cavalry is usually {

longer than iu the infantry, and it may consequently be necessary to lengthen

the army service of the man transferred.

Paragraphs (4) and (5). Or the part thereofui which he is serving. These

-words are inserted in consequence of "corps" including an infantry terri-
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torial regiment, part of which may be serving iu and the other part out of "art 11.

the United Kingdom. It will therefore apply to the case where the battalion
gs 83_g4

in which the man is serving is ordered abroad.

Paragraph (6). The references to particular corps, such as the Armourer

Serjeants, the Medical Staff Corps, Ac., have been repealed. All such corps

are included in the general words " or in any corps not being a corps of

infantry, cavalry, artillery, or engineers." Ami see s. 190 (15) (A) (in).

Transferred to serve. This is held to apply to a warrant officer who has

been promoted to that rank in the usual course in his own corps.

Paragraph (7). Is liable to be tried. Thesewords will relieve from the operation

of this paragraph a soldier who, though having confessed au offence, is exempted

by s. 161 from trial and punishment. The liability to general service is a

commutation of punishment which may be allowed by the competent military

authority, and is not a punishment which a court-martial can award. Con-

sequently it is not withiu the powers of mitigation and commutation given to

confirming and other officers by s. 57. But in the case of an offence other

than desertion or fraudulent enlistment, the liability arises only when the

sentence awarded by the court-martial is not less than three mouths' detention
;

formerly the sentence was required to be not less than six months' imprison-

ment, but a term of three months was substituted for six months by the

Army (Annual) Act, 1904, and detention was substituted for imprisonment by
the Army (Annual) Act 1907. An order passed under this paragraph will be

entered in the soHier's record of service, K.R., para. 597.

Competent military authority is defined in s. 101. Rule 128 (iv) adds

to the definition, for the purpose of a transfer by consent under paragraph

(2) of this section, any authority superior in command to the commanding
officer of the soldier; and see Rule 128 (vi) and K.R. para. 597 as to the

competent military authority for the purpose of paragraph (7).

See generally as to transfers, K. R., paras. 323-369.

Re-engagement and Prolongation of Service.

84. (1.) Subject to any general or special regulations from time Be-ei

to time made by a Secretary of State, a soldier of the regular forces,
m

?V.
t oi

if in army service, and after the expiration of nine years from the

date of his original term of enlistment may, on the recommendation
of his commanding officer, and with the approval of the competent

military authority, be re-engaged for such further period of army
service as will make np a total continuous period of twenty-one

years of army service, reckoned from the date of his attestation,

and inclusive of any period previously served in the reserve.

(2.) A soldier of the regular forces during his period of re-engage-
ment shall be liable to forfeit his previous service during such

period of re-engagement in like manner as he is liable under this

Part of this Act during the term of his original enlistment.

(3.) A soldier of the regular forces who so re-engages shall make
before his commanding officer a declaration in accordance with the

said regulations.
NOTE.

1

Sub-section (1). Competent military authority. See note on s. 80. The
"competent military authority" lias the same meaning in this section.
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Part IE. 85. A soldier of the regular forces who has completed, or will

ss 85-87 within one year complete, a total period of twenty one years' service,

Con- inclusive of any period served in the reserve, may give notice to his

serv'tee'after commanding officer of his desire to continue in His Majesty's
twenty-one service ill the regular forces

;
and if the competent military

service. authority approve, he may be continued as a soldier of the regular

forces in the same manner in all respects as if his term of service

were still unexpired, except that he may claim his discharge at the

expiration of any period of three months after he has given notice

to his commanding officer of his wish to be discharged.

NOTE.

Inclusive t\f any period served in the reserve. This meets tbe case where

a man has been transferred to the reserve, and after staying a time in the

reserve has either been called out and re-engaged, or has volunteered to serve

again with the colours and has re-engaged.

Competent military authority. See note on s. 80. The "
competent military

authority" has the same meaning in this section.

See K.R., paras. 270-272, as to conditions, &c., of continuance in the

service under this section.

Soldiers who gave notice to continue their service were formerly assumed

to remain under the Act to which they were subject at the time they gave
the notice, but every soldier who gives such notice after the commencement

of this Act will be considered to have consented to the application to him of

the whole of the provisions of Part II of this Act.

Re-engage- 86. The regulations from time to time made in pursuance of this

continuance Part of this Act may, if it seems expedient, provide that a non-
>f
commissioned officer of the regular forces who extends his army

missioned service for the residue unexpired of his original term of enlistment

shall have the right at his option to re-engage under section eighty-

four, aucl to continue his service under section eighty-tive of this Act,

or to do either of such things, subject nevertheless to the veto

of the Secretary of State or other authority mentioned in the

regulations, and to such other conditions as are specified in the

regulations.
NOTE.

The object of this section is to enable regulations to be made by which a

non-commissioned officer, who agrees to extend his army service for the

whole of his twelve years may have the right to treat the army as his

profession for life, and if he makes himself efficient and conducts himself

properly, to continue in the army until he has earned a pension. For the

regulations under this section, see K.E., paras. 264-272.

Prolonga- 87. (1.) Where the time at which a soldier of the regular forces

service in would otherwise be entitled to be discharged occurs while a state of

certain war exists between His Majesty and any foreign Power, or while

such soldier is on service beyond the seas, or while soldiers in the

reserve are required by a proclamation in pursuance of the enact-

ments relating to the calling out of the reserve on permanent
service to continue in or re-enter upon Army service, the soldier

may be detained, and his service may be prolonged for such further
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period, not exceeding twelve months, as the competent military pal-t H.

authority may order ; but at the expiration of that period, or any
earlier period at which the competent military authority considers

his services can be dispense* I with, the soldier shall, as provided

by this Act, be discharged with all convenient speed.

(2.) Where the time at which a soldier of the regular forces

would otherwise be entitled to be transferred to the reserve occurs

while a state of war exists between His Majesty and any foreign

Power, the soldier may be detained in army service for such

further period, not exceeding twelve mouths, as the competent

military authority may order, but at the expiration of that period,

or any earlier period at which the competent military authority

consider his services can be dispensed with, the soldier shall, with

all convenient speed, be sent to the United Kingdom for the

purpose of being transferred to the reserve.

(3.) If a soldier required under this section to be discharged or

sent to the United Kingdom desires, while a state of war exists

between His Majesty and any foreign Power, to continue in His

Majesty's service, and the competent military authority approve,
he may agree to continue as a soldier of the regular forces in the

same manner in all respects as if his term of service were still

unexpired, except that he may claim his discharge at the end of

such state of war, or, if it is so provided by such agreement, at

the expiration of any period of three months after he has given
notice to his commanding officer of his wish to be discharged.

(4.) A soldier who so agrees to continue shall make before his

commanding officer a declaration in accordance with and general
or special regulations from time to time made by a Secretary of

State.

NOTE.

Competent mililury authority: see s. 101, and Eulo ll'S.

The reseree: see definition in s. 101 (2).

Bub-section (1). Jiequired by proclamation, cfc. The occasion must be

one of imminent national danger or great emergency. (See s. 88, and
Reserve Forces Act, 1882, s. 12 (4).)

Sub-section (3). This enables a man who is entitled to be discharged
or transferred to the reserve to volunteer for service duriog the war withoiit

re-engaging, or extending his service.

88. (1.) It shall be lawful for His Majesty in Council in case of in immi-

imminent national danger or of great emergency, by proclamation,
the occasion being first communicated to Parliament if Parliament d

f
n
.ff
er Hi

Majesty
be then sitting, or if Parliament be not then sitting, declared by may con-

the proclamation, to order that the soldiers who would otherwise soldiers in

be entitled in pursuance of the terms of their enlistment to be ^l^r i'a~i

transferred to the reserve shall continue in army service. out for Pe
influent

(2.) It shall be lawful for His Majesty by any such proclamation service.

to order a Secretary of State from time to time to ve, and when

given to revoke or vary, such directions as may seem accessary or

(M.L.) z
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Parboil, proper for causing all or any of the soldiers mentioned in the

ss. 8S-90. proclamation to continue in army service.

(3.) Every soldier for the time being required by, or in pursuance
of, such directions to continue in army service shall continue to

serve in army service for the same period for which he might be

required to serve, if lie had been transferred to the reserve, and
called out for permanent service by a proclamation of His Majesty
under the enactments relating to the reserve.

(4.) Any man who has entered the reserve in pursuance of the

terms of his enlistment may be called out for permanent service by
. a proclamation of His Majesty under the enactments relating to

the calling out of the reserve on permanent service.

NOTE.
This section applies to all soldiers who have at any time been enlisted to

serve part of their time in the reserve. The effect of the Reserve Forces

Act, 1882, s. 14, appears to be that all men in the reserve may be required
to serve for a further period of twelve months under the circumstances
under which a soldier may be detained in service under s. 87.

The proclamation calling out the reserve may be made under the Reserve
Forces Act, 1882, in case of imminent national danger or of great emergency.
A man in Section A of the army reserve may be called out for permanent
(service under the Reserve Forces and Militia Act, 1898, without any pro-
clamation or previous communication to Parliament. See Ch. XI, para. 24.

Discharge and Transfer to Reserve Force.

89. In the following cases
; that is to say,

(1.) Where a soldier of the regular forces has been invalided

from service beyond the seas ; or

(2.) Where a corps to which a soldier of the regular forces

belongs, or the part thereof in which he is serving, is

ordered on service beyond the seas and the soldier is

either unfit for such service by reason of his health, or is

within two years of the end of the period of his army
service in the term of his original enlistment,

the competent military authority may by order transfer him to the

reserve in like manner as if the period of his actual service were

specified in his attestation paper as the portion of the term of his

original enlistment which was to be spent in army service.

NOTE.

Conipztcni military authority, seo definition, s. 101 and Rule 128.

Discharge 90, (1.) Save as otherwise provided by this Act or the Acts

to reserve? relating to the reserve forces, every soldier of the regular forces

upon the completion of the term of his original enlistment, or of

the period of hia re-engagement) shall be discharged with all con-

venient speed, but until GO discharged shall be subject to this Act
as a soldier of the regular forces.

(2.) Where a soldier of the regular forces enlisted in the United

Kingdom is, when entitled to be discharged, serving beyond the

Transfer of

soldier to
reserve
when corps
ordered
abroad.
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seas, lie shall, if he so requires, be sent to the United Kingdom, Part IJ.

and in such case shall, with all convenient speed, be sent there free , IT" _.

of expense, and on his arrival be discharged. If such soldier is

permittee], at his request, to stay at the place where he is serving,

he shall not afterwards have any claim to be sent at the public

expense to the United Kingdom or elsewhere.

(3.) Every soldier of the regular forces upon the completion of

the period of his army service, if shorter than the term of his

original enlistment, shall be transferred to the reserve, but until

so transferred shall be subject to this Act as a soldier of the

regular forces.

(4.) Where a soldier of the regular forces, when entitled to be

transferred to the reserve, is serving beyond the seas, he shall be

sent to the United Kingdom free of expense with all convenient

speed, and on his arrival shall be transferred to the reserve.

(5.) A soldier of the regular forces who is discharged on the

completion of the term of his original enlistment or his re-engage-

ment, as mentioned in the second sub-section of this section, or is

transferred to the reserve, shall be entitled to be conveyed free of

cost from the place in the United Kingdom where he is discharged
or transferred to the place in which he appears from his attestation

paper to have been attested, or to any place at which he may at the

time of his discharge or transfer decide to take up his residence,

and to which he can be conveyed without greater cost : Provided

that in the case of transfer to the reserve he shall not be entitled to

be so conveyed to any place out of the United Kingdom.
NOTE.

Sub-section (]). Save as otherwise provided. Section 87 provides for tlio

temporary detention of a man entitled to discharge. Section 158 gives power;
to detain for trial a man charged with an offence under this Act, though
entitled to his discharge or transfer to the reserve.

As to time of discharge, see s. 92, and as to postponement of transfer to the

reserve, see s. 87.

Sub-section (4). As to power to allow a reservist to reside out of the United

Kingdom, see the Reserve Forces Acts, 1899 and 190G, p. 632 below
;
and see

Army Reserve Regulations, paras. 73-76.

01. (1.) A Secretary of State, or any officer deputed by him for Delivery of

the purpose, may, if he think proper, on account of a soldier's soldier on

lunacy, cause any soldier of the regular forces on his discharge,

and his wife and child, or any of them, to be sent to the parish or wife or
child at

union to which under the statutes for the time being in force he workhouse,

appears, from the statements made in his attestation paper and gerous

other available information, to be chargeable ;
and such soldier,

wife, or child, if delivered after reasonable notice, in England or

Ireland at the workhouse in which persons settled in such parish
or union are received, and in Scotland to the inspector of poor of

such parish, shall be received by the master or other proper officer

of such workhouse or such inspector of poor, as the case may be :

(M.L.) z 2
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Part II. (2.) Provided that a Secretary of State, or any officer deputed

91^92 ky n *m ^01 ^ne PurPos<?
>
where it appears to him that any such

soldier is a dangerous lunatic, and is in such a state of health as

not to be liable to suffer bodily or mental injury by his removal,

may, by order signified under his hand, send such lunatic direct

to an asylum, registered hospital, licensed house or other place in

which pauper lunatics can legally be confined ; and for the purpose
of the said order the above-mentioned parish or union shall be

deemed to be the parish or union from which such lunatic is sent.

(3.) In England the lunatic shall be sent to the asylum, hospital,

house, or place to which a person in the workhouse aforesaid, on

IK coming a dangerous lunatic, can by law be removed; and an

older of the Secretary of State or officer under this section shall be

53 & 54 of the same effect as a summary reception order within the meaning
of the Lunacy Act, 1890, and the like proceedings shall be taken

thereon as on an order under that Act.

(4.) The Secretary of State or officer, before making the said

order in respect of a lunatic who is liable to be delivered to the

inspector of poor of a parish in Scotland, may require the inspector
of poor of that parish to specify the asylum to which such lunatic if

in the parish would be sent, and it shall be the duty of such inspector
forthwith to specify such asylum, and thereupon the Secretary
of State or officer may make the said order for sending the lunatic

to that asylum ; and such order shall be of the same effect as an
i'oi2i3 order by the sheriff within the meaning of section fifteen of the

Lunacy (Scotland) Act, 1862, and the like proceedings shall be taken

thereon as on an order under that section.

(5.) In the case of any such lunatic who is liable to be delivered

at a workhouse in Ireland at which persons settled in the said

union are received, a Secretary of State, or any officer deputed by
him for the purpose, may, by order under his hand, send such

lunatic to the asylum of the district in which such union is situate
;

and such order shall be of the same effect as a warrant under the

Lands and seals of two justices given under the provisions of

Vict.
3
c.ll8,

tne tenth section of the Lunacy (Ireland) Act, 1867.

NOTE.

This section allows a Secretary of State, or an officer deputed by Mm for

the purpose, to send a lunatic soldier to the workhouse of the union to

which, according to the statements in his attestation paper and other available

information, he appears to be chargeable. If the Secretary of State, or the

deputed officer, considers the soldier to be a dangerous lunatic, he may order

him to be removed direct to the asylum to which the lunatic could be

removed if he had been first removed to the workhouse; i.e., in England,
to the county or borough asylum.
As to disposal of lunatic soldiers on discharge, see K.fi. 40G-10S.

Begulaticns
82- ^') ^ so^er f tne regular forces shall not be discharged

as t.<> dis- from those forces, unless 1
>y sentence of court martial with ignominy,

charge ot

soldi era,
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or by order of the competent military authority, or by authority Pavt II.

direct from His Majesty, and until duly discharged in manner gg.golg-i.

provided by this Act and by regulations of the Secretary of State

under this Act shall be subject to this Act.

(2.) To every soldier of the regular forces who is discharged,

for whatever reason he is discharged, there shall be given a certifi-

cate of discharge, stating such particulars as may be from time to

time required by regulations of a Secretary of State under this Act.

NOTE.

Tlie terms of the attestation of a soldier bind him to serve so long as his

services are required. Consequently the Crown has always a right to

discharge him if his services are not required. When a soldier is discharged

he receives a certificate of discharge, and a certificate of character
;
but in

certain cases special certificates of discharge are issued in lieu of tho

ordinary certificates.

Until the formalities of the discharge are complete (which they are on

the confirmation of the "proceedings on discharge," as to which see K.K.,

paras. 370-390) a soldier remains subject to military law ;
but any undue

delay in carrying out the discharge would give good ground for complaint
on the part of the soldier.

The certificates of discharge and character are signed by the pi-escribed

authority, and delivered to the man on his last day of service. See Ch. X,

para. 30, K.U., paras. 413-421.

By sen/cnce ofcourt-mar lift!. Not a regimental court-martial
;
see s. 47 (5).

Competent military aitttiorlty. See s. 101 and Kule 128.

Authorities to enlist and attest Recruits.

93. A Secretary of State may from time to time make and when iiegulatio

made revoke and alter, a general or special order, making such
Arsons to

regulations, giving such directions, and issuing such forms as he en
]j

st> ail(i

enlistment

may think necessary or expedient, respecting the persons authorised of soldiers,

to enlist recruits for His Majesty's regular forces, and for the

purpose of such enlistment, and generally for carrying this part of

this Act into effect ; and any such order shall be of the same effect

as if enacted in this Act.
NOTE.

See K.R., para. 261, and the Recruiting Regulations.

94. For the purposes of the attestation of soldiers in pursuance Justices of

of this part of this Act : tor^a**

An officer in the United Kingdom or elsewhere, if authorised gnHstmeiU
in that behalf under the regulations of a Secretary of

State, also every person exercising the office of a magis-
trate in India or a colony, and also each of the following

persons, shall have the authority of a justice of the peace
and be deemed to be included in the expression "justice
of the peace

" wherever used in this part of this Act in

relation to the attestation of soldiers
;
that is to say,

In India, any person duly authorised in that behalf by
the Governor-General

;
and in the territories of any

native state in India, the person performing the duties
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Part II. of the office of British resident or political agent

rr^ therein, or any other person authorised in that behalf

by the Governor-General of India ;
and

In a colony, any person duly authorised in that behalf

by the governor of the colony ;
and

Beyond the limits of the United Kingdom, India, and a

colony, any British consul-general, consul, or vice-

consul, or person duly exercising the authority of a

British consul.

NOTE.

It must be recollected that a justice of the peace can, in most cases, only

act when within the county or borough for which he is justice.

The persons named in this section will have authority to attest, but not to

enlist or re-engage soldiers, so that consuls, who were formerly authorised by
the Mutiny Act to enlist soldiers, no longer have that power, unless expressly

authorised by order of the Secretary of State under the last section.

The officers authorised to attest recruits are specified in the Eecruiting

Regulations, paras. 118, 119. .

In Ireland a man is not to be taken for attestation before a magistrate I

appointed under the Towns Improvement Act, and in Scotland not before a I

magistrate who is not a justice of the peace.

For definitions of India and colony, see s. 190 (21) (23).

Special provisions as to Persons to be Enlisted.

Enlistment 95. (1.) Any person who is for the time being an alien may, if

negroes?'&c.
^s Majesty think fit to signify his consent through a Secretary of

State, be enlisted in His Majesty's regular forces, so, however, that

the number of aliens serving together at any one time in any

corps of the regular forces shall not exceed the proportion of one

alien to every fifty British subjects, and that an alien so enlisted

shall not be capable of holding any higher rank in His Majesty's

regular forces than that of a warrant officer or nou-commissioned

officer :

(2.) Provided that, notwithstanding the above provisions of

this section, any inhabitant of any British protectorate andj

any negro or person of colour, although an alien, may voluntarily

enlist in pursuance of this Part of this Act, and when so enlisted,

shall, while serving in His Majesty's regular forces, be deemed to

be entitled to all the privileges of a natural-born British subject.

NOTK.
See Cb. X, paras. 27, 28.

The proviso to this section enables inhabitants of British protectorates, i

and negroes and persons of colour, although aliens, to be enlisted without any
restriction in point of number, as if they were natural-born British subjects.

This section will apply to all persons enlisted under the enactments which

are replaced by this section.

Claims of 96. The master of an apprentice in the United Kingdom who has

apprentices, been attested as a soldier of the regular forces may claim him
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while under the age of twenty-one years as follows, and not other- Part I [.

wise: ss. 96^97.

(1.) The master, within one month after the apprentice left his

service, must take before a justice of the peace the oath

in that behalf specified in the First Schedule to this

Act, and obtain from the justice a certificate of having

taken such oath, which certificate the justice shall give

in the form in the said schedule, or to the like effect :

(2.) A court of summary jurisdiction within whose jurisdiction

the apprentice may be, if satisfied on complaint by the

master that he is entitled to have the apprentice delivered

up to him, may order the officer under whose command

the apprentice is to deliver him to the master, but if

satisfied that the apprentice stated on his attestation

that he was not an apprentice may, and if required by
or on behalf of the said commanding officer shall, try

the apprentice for the offence of making such false

statement, and if need be may adjourn the case for the

purpose :

(3.) Except in pursuance of an order of a court of summary

jurisdiction, an apprentice shall not be taken from His

Majesty's service :

(4.) An apprentice shall not be claimed in pursuance of this

section unless he was bound for at least four years by a

regular indenture, and was under the age of sixteen years

when so bound :

(5.) A master who gives up the indenture of his apprentice

within one month after the attestation of such apprentice

shall be entitled to receive to his own use so much of the

bounty (if any) payable to such apprentice on enlistm

as has not been paid to the apprentice before notice was

given of his being an apprentice.

NOTE.

Court of summary jurisdiction. See ss. 166-169 au<3 190 (31)-(36)

97. The provisions of this part of this Act with respect to Application

apprentices shall apply to a person who at the time of his attesta- prentice

tioii is an indentured labourer in a colony, with these qualifications,

that such indentured labourer, if imported at the expense of the

employer or of the colony in consideration of the indenture under

which he is serving, may be claimed although above the age of

twenty-one years, and though bound for a less period or at .in

older age than is above specified.

NOTE.

Fur (V-fimtion of polonyt
sec s. 190 (2.S).
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Part II.

83.

98-100.
Peualty on
unlawful
recruiting.

Itc-cruits

punishable
for false

answers.

Validity of

attestation
and enlist-
ment or

rp-engage-
niptit.

Offences as to Enlistment.

98. If a person without due authority

(1.) Publishes or causes to be published notices or advertisements

for the purpose of procuring recruits for His Majesty's

regular forces, or in relation to recruits for such forces
;
or

(2.) Opens or keeps any house, place of rendezvous, or office as

connected with the recruiting of such forces ; or

(3.) Receives any person under any such advertisement as afore-

said
;
or

(4.) Directly or indirectly interferes with the recruiting service of

such forces
;

he shall be liable on .summary conviction to a fine not exceeding

twenty pounds.
NOTE.

On summary conviction, i.e., before magistrates, see ss. 1(16-169.

99. (1.) If a person knowingly makes a false answer to any

question contained in the attestation paper, which has been put
to him by or by direction of the justice before whom he appears
for the purpose of being attested, lie shall be liable on summary
conviction to be imprisoned with or without hard labour for any

period not exceeding three months.

(2.) If a person guilty of an offence under this section has -been

attested as a soldier of the regular forces, lie shall be liable, at

the discretion of the competent military authority, to be proceeded

against before a court of summary jurisdiction, or to lie tried by
court-martial for the offence.

NOTE.

Sub-section (1). On summary conviction, i.e., before magistrates, see-

ss. 166-169.

Sub-section (2). The offender may be tried and punished in any place

where he may for the time being happen to be (s. 159, as to courts-martial,

and s. 166 as to civil courts of summary jurisdiction), as well as in the place

where the offence was committed, that is to say, whore he made the false

answer.

A court of summary jurisdiction cannot entertain a charge of false answer

on attestation, when the answer was made more than six mouths before the

time when proceedings are commenced.

Court oj summaryjurisdiction. See definition in s. 190 (35).

Competent military authority. See definition in s. 101. Eule 128 (v) adds

to the definition for the purposes of this sectiou any officer having power
to convene a district court-martial for the trial of the soldier.

This section extends to every soldier, whenever enlisted.

Under s. 2 of the Seamen's and Soldiers' False Characters Act, 190G

6 Edw. 7, c. 5) a person who uses, or gives for use, on enlistment a false

statement as to character or previous employment is liable on summary con-

viction to a fine not exceeding twenty pounds.

Miscellaneous as to Enlistment.

100. (1.) Where a person after his attestation on his enlistment,

or the making of his declaration on re-engagement, has received pay

as a soldier of the regular forces during three months, he shnll be
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deemed to have been duly attested and enlisted or duly re-engaged, part II.

as the case may be, and shall not be entitled to claim his discharge

on the ground of any error or illegality in his enlistment, ioo-101.

attestation, or re-engagement, or on any other ground -whatso-

ever, save as authorised by this Act ; and, if within the said three

months such person claims his discharge, any such error or illegality

or other ground shall not until such person is discharged in pursu-

ance of his claim affect his position as a soldier in His Majesty's

service, or invalidate any proceedings, act, or thing taken or done

prior to such discharge.

(2.) Where a person is in pay as a soldier in any corps of His

Majesty's regular forces, such person shall be deemed for all the

purposes of this Act to be a soldier of the regular forces, with this

qualification, that he may at any time claim his discharge, but until

he so claims and is discharged in pursuance of that claim he shall

be subject to this Act as a soldier of the regular forces legally

enlisted and duly attested under this Act.

(3.) Where a person claims his discharge on the ground that he

has not been attested or re-engaged or not duly attested or re-

engaged, his commanding officer shall forthwith forward such claim

to the competent military authority, who shall as soon as practicable

submit it to a Seci-etary of State, and if the claim appears well

grounded the claimant shall be discharged with all convenient speed.

NOTE.

Sub-section (2). Tliis meets the case of a man who has been receiving

pay without ever having been legally attested or engaged. Such a case

should but seldom arise under the present law and practice of enlistment,
but if it should (as e.g. ,

if an alien has by making a false answer been enlisted

without due authority), the above enactment Avill effectually prevent a man
who has actually served from suddenly repudiating his liability to the rules

of the service, and thus evading punishment when charged with or sentenced

for an offence.

Competent military authority. See definition in section 101, and Kule 128.

This section extends to every soldier, whenever enlisted.

101. (1.) Any act or thing authorised or required by this Part of Definition

this Act to be done by, to, or before the competent military authority

may be done by, to, or before the Commander-in-Chief or the com Petent
military

Adjutant-General, or any officer prescribed in that behalf. authority

(2.) For the purposes of this Part of this Act the expression
*'

" reserve " means the first clas.^ of the army reserve force.

NOTE.

I

Prescribed. See Kule 128, for the other officers who have been prescribed
as the competent military authority for the Purposes of Part II of the Army
Act.

For the purposes of particular sections in this Tart, and of transfer by
consent, Rule 128 also prescribes other officers.

Army reserve Jorce, i.e., the army reserve under the Reserve Forces Act,
1 1882

(-1.5 and 4fi Viet., c. 48), s. 28 : see oh. xi, paras. 13 tt srq.
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PART III.

BILLETING AND IMPRESSMENT OF CAEEIAGES.
ss.

Part III,

ss.

102-103,

Suspension
of SChas. 1.

c.l ;

31 Chas. 2,
C. 1;
6 Anne (I ),

c. 14, as to

billeting.

Obligation
of constable
to provide
billets for

officers,

soldiers,
and horses.

This part relates only to the United Kingdom.

Billeting of Officers a)id Soldiers.

102. During the continuance in force of this Act, so much of

any law as prohibits, restricts, or regulates the quartering or

billeting of officers and soldiers on any inhabitant of this realm

without his consent is hereby suspended, so far as such quartering
or billeting is authorised by this Act.

NOTE.

The Acts suspended by tin's section are in the case of England and Ireland

those referred to in the marginal note to this section.

103. (1.) Every constable for the time being in charge at any

place in the United Kingdom mentioned in the route issued to

the commanding officer of any portion of His Majesty's regular
forces shall, on the demand of such commanding officer, or of ail

officer or soldier authorised by him, and on production of such

route, billet on the occupiers of victualling houses and other premises

specified in this Act as victualling houses in that place such number
of officers, soldiers, and horses entitled under this Act to be

billeted as are mentioned in the route and stated to require

quarters.

(2.) A route for the purposes of this part of this Act shall be

issued under the authority of His Majesty, signified through a

Secretary of State, and shall state the forces to be moved in

pursuance of the route, and that statement shall be signed by such

officer as the Commander-in-Chief may from time to time order in

that behalf.

(3.) A route purporting to be issued and signed as required

by this section shall be evidence until the contrary is proved of its

having been duly issued and signed in pursuance of this Act, and

if delivered to an officer or soldier by his commanding officer shall

be a sufficient authority to such officer or soldier to demand

billets, and when produced by an officer or soldier to a constable

shall be conclusive evidence to such constable of the authority of

the officer or soldier producing the same to demand billets in

accordance with such route.

NOTE.

See, generally, as to billeting and routes, Oh. IX, paras, ll-i-1'28.

Sub-section (1). Constable, see s. 120, and note, and s. 190 (38).

Sub-section (3). This sub-section provides that a route frhall so to speak,

prove itself, i.e.
,
that it is not to be questioned except on evidence produced

to show that it has not been duly issued or signed.

The necessary modifications in the application of this section to the militia,

yeomanry, and volunteers are provided in s. 181 (3) (4).
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104. (1.) The provisions of this part of this Act with respect to Part III.

victualling houses shall extend to all inns, hotels, livery stables, or
10(^iotj

alehouses, also to the houses of sellers of wine by retail, whether
Liabiljty to

British or foreign, to be drunk in their own houses or places there- provide
bi lifts

unto belonging, and to all houses of persons selling brandy, spirits,

strong waters, cider, or metheglin by retail ;
and the occupier of

a victualling horise, inn, hotel, livery stable, alehouse, or any such

house as aforesaid shall be subject to billets under this Act, and

is in this Act included under the expression
"
keeper of a victualling

house," and the inn, hotel, house, stables, and premises of such

occupier are in this Act included under the expression "victualling

house."

(2.) Provided that an officer or soldier shall not be billeted

(a.) In any private house
;
nor

(b.) In any canteen held or occupied under the authority of a

Secretary of State
;
nor

(f.) On persons who keep taverns only, being vintners of the

City of London admitted to their freedom of the said

company in right of patrimony or apprenticeship, notwith-

standing the persons who keep such taverns have taken

out licences for the sale of any intoxicating liquor ;
nor

(d.} In the house of any distiller kept for distilling brandy and

strong waters, so as such distiller does [not permit tippling

in such house
;
nor

(e.) In the house of any shopkeeper whose principal dealing is

more in other goods and merchandise than in brandy and

strong waters, so as such shopkeeper does not permit tip-

pling in such house ;
nor

( /.) In a house of a person licensed only to sell beer or cider not

to be consumed on the premises ;
nor

(#.) In the house of residence of any foreign consul duly
accredited as such.

105. (1.) All officers and soldiers of His Majesty's regular forces
; Officers,

. soldiers,
and and horses

(2.) All horses belonging to His Majesty's regular forces ;
and

be^biifetcd,

(3.) All horses belonging to the officers of such forces for which

forage is for the time being allowed by His Majesty's

regulations,

shall be entitled to be billeted.

NOTE.

The men and horses of the militia, yeouiauiy, aud volunteers are, when
these forces are subject to military law, entitled to be billeted by virtue of

s. 181 (3) (4).

106. (1.) The keeper of a victualling house upon whom any Accommo-

officer, soldier, or horse is billeted shall receive such officer, soldier,

or horse in his victualling house, and furnish there the accom-
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Part III. modation following: that is to say, lodging and attendance for the

officer
;
and lodging, attendance, and food for the soldier

;
and

106-107. stable room and forage for the horse, in accordance with the pro-
visions of the Second Schedule to this Act.

(2.) Where the keeper of a victualling house on whom any
officer, soldier, or horse is billeted desires, by reason of his want of

accommodation or of his victualling house being full or otherwise,
to be relieved from the liability to receive such officer, soldier, or

horse in his victualling house, and provides for such officer, soldier,

or horse in the immediate neighbourhood siich good and sufficient

accommodation as he is required by this Act to provide, and as is

approved by the constable issuing the billets, he shall be relieved

from providing the same in his victualling house.

(3.) There shall be paid to the keeper of a victualling house for

the accommodation furnished by him in pursuance of this Act the

prices for the time being authorised in this behalf by Parliament.

(4.) An officer or soldier demanding billets in pursuance of this

Act shall, before he departs, and if he remains longer than four

days, at least once in every four days, pay the just demands of every

keeper of a victualling house on whom he and any officers and

soldiers under his command, and his or their horses (if any), have

been billeted.

(5.) If by reason of a sudden order to march, or otherwise, an

officer or soldier is not able to make such payment to any keeper of

a victualling house as is above required, he shall before he departs
make up with such keeper of a victualling house an account of the

amount due to him, and sign the same, and forthwith transmit the

occount so signed to a Secretary of State, who shall forthwith cause

the amount named in such account as due to be paid.

INOTE.

Sub-section (1). The details respecting the food and forage to be furnished

are contained in the second schedule : the prices to be paid are contained in

the annual Act continuing this Act in force.

Sub-section (2). This sub-section shows clearly the obligation of the

innkeeper to provide elsewhere accommodation for a soldier or horse billeted

on him if he has not got it on his own premises, or if by reason of his house

being full or otherwise, he desires to be rid of the liability. The constable

is made judge of the sufficiency of the substituted accommodation.

Annual list 107. (I.) The police authority for anyplace may cause annually

victualing'
a ^s^ ^ ^e made out of all keepers of victualling houses within the

houses meaning of this Act in such place, or any particular part thereof,

billets. liable to billets under this Act, specifying the situation and character

of each victualling house, and the number of soldiers and horses

who may be billeted on the keeper thereof.

(2.) The police authority shall cause such list to be kept at some

convenient place open for inspection at all reasonable times by

persons interested, and any person who feels .aggrieved either by
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being entered in such list, or by being entered to receive an undue Part III.

proportion of officers, soldiers, or horses, may complain to a court of

summary jurisdiction, and the court, after such notice as the court 107-108.
think necessary to persons interested, may order the list to be

amended in such manner as the court may think just.

NOTE.

Sub-section (1). J'olice authority. See definition in s. 190 (39). See nlso

s. 1-20.

The list merely determines the proportion in winch the billeta are to be

distributed among the keepers of victualling houses, and does not relieve

them from their liability to find accommodation for any number for whom

quarters are required. Sharratt v. Scotmy, L.K, [1892] 2 Q.E. 479.

108. The following regulations shall be observed with respect to Regulations

billeting in pursuance of this Act
;
that is to say, of billets?

(1.) No more billets shall at any time be ordered than there

are effective officers, soldiers, and horses present to be

billeted :

(2.) All billets, when made out by the constable, shall be

delivered into the hands of the commanding officer or

non-commissioned officer who demanded the billets, or of

some officer authorised by such commanding officer :

(3.) If a keeper of a victualling house feels aggrieved by having
an undue proportion of officers, soldiers, or horses billeted

on him, he may apply to a justice of the peace, or if the

billets have been made out by a justice may complain to

a court of summary jurisdiction, and the justice or court

may order such of the officers, soldiers, or horses to be

removed and to be billeted elsewhere as may seem just :

(4.) A constable having authority in a place mentioned in the

route may act for the purposes of billeting in any locality

within one mile from such place, unless some constable

ordinarily having authority in such locality is present and

undertakes to billet therein the due proportion of officers,

soldiers, and horses :

(5.) The regulations with respect to billets contained in the

Second Schedule to this Act shall be duly observed by
the constable :

(G.) A justice of the peace, on the request of an officer or non-

commissioned officer authorised to demand billets, may
vary a route by adding any place or omitting any place,

and also may direct billets to be given above one mile

from a place mentioned in the route :

(7.) A justice of the peace may require a constable to give an

account in writing of the number of officers, soldiers, and

horses billeted by such constable, together with the names
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Part III. of the keepers of victualling houses on whom such officers,~
soldiers, and horses are billeted, and the locality of such

108-111. victualling houses.

NOTE.

Paragraph (3). Court ofsummary jurisdiction. See definition in s. 190(35).

Offences in relation to Billeting.

offences by 109. If a constable commits any of the offences following : that
constables. .

is to say,

(1 .) Billets any officer, soldier, or horse on any person not liable

to billets without the consent of such person ;
or

(2.) Receives, demands, or agrees for any money or reward

whatsover to excuse or relieve a person from being entered

in a list as liable or from his liability to billets, or from

any part of such liability ;
or

(3.) Billets or quarters on any person or premises, without the

consent of such person or the occupier of such premises,

any person or horse not entitled to be billeted ; or

(4.) Neglects or refuses after sufficient notice is given to give
billets demanded for any officer, soldier, or horse entitled

to be billeted
;

he shall, on summary conviction, be liable to a fine of not less than

forty shillings, and not exceeding ten pounds.

NOTE.
On summary conviction. See ss. 166-168.

Offences by HO. If a keeper of a victualling house commits any of the

viSSltag
offences Allowing; that is to say,

houses.
(i.) Refuses or neglects to receive any officer, soldier, or horse

billeted upon him in pursuance of this Act, or to furnish

such accommodation as is required by thia Act ; or

(2.) Gives or agrees to give any money or reward to a constable

to excuse or relieve him from being entered in a list as

liable or from his liability to billets, or any part of such

liability ;
or

(3.) Gives or agrees to give to any officer or soldier billeted

upon him in pursuance of this Act any money or reward

in lieu of receiving an officer, soldier, or horse, or

furnishing the said accommodation
;

Le shall, on summary conviction, be liable to a fine of not less than

forty shillings and not exceeding five pounds,

NoTBi

On summary conviction. See ss. 166-163,

Offances by
1U> (^ If anv officer quarters or causes to be billeted any officer,

soldier
>
or Qor8e otherwise than is allowed by this Act upon any

person, he shall be guilty of a misdemeanor,

(-2.) If any officer or soldier commits any offence in relation

to billeting for which he is liable to be punished, under Part One
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of this Act, other than an offence in respect of which any other Part III.

remedy is given by this Part of this Act to the person aggrieved

he shall, upon summary conviction, be liable to a tine not ni-iig.

exceeding fifty pounds.

(3.) A certificate of a conviction for an offence under this

section shall be transmitted by the court making such conviction to

a Secretary of State.
NOTE.

This section punishes with a fine on summary conviction all the offences iu

relation to billeting which have been marie military offences by s. 30, except

those for which the injured person can obtain compensation through a court

of summary jurisdiction under s. 119.

Impressment of Carriages.

112. (1.) Every justice of the peace in the United Kingdom Supply of

having jurisdiction in any place mentioned in a route issued &c., for

to the commanding officer of any portion of His Majesty's baggage and

regular forces shall, on the demand of such commanding officer,
stores on

m

' the march.
or of an officer or non-commissioned officer authorised by him, and

on production of such route, issue his warrant requiring some

constable or constables having authority in such place to proA
7
ide,

within a reasonable time to be named in the warrant, such

carriages, animals, and drivers as are stated to be required for the

purpose of moving the regimental baggage and regimental stores of

the forces mentioned in the route in accordance with the route ; and

the constable or constables shall execute such warrant, and persons

having carriages and animals suitable for the said purpose shall,

when ordered by a constable in pursuance of such warrant,

furnish the same in a state fit for use for the aforesaid purpose.

(2.) The route for the purpose of this section shall be such

route as is mentioned in the foregoing provisions of this Part of

this Act with respect to billeting.

(3.) A route purporting to be issued and signed as required

by those provisions, if delivered to an officer or non-commissioned

officer by his commanding officer, shall be a sufficient authority to

such officer or non-commissioned officer to demand carriages and

animals in pursuance of this Act, and when produced by an officer

or non-commissioned officer shall be conclusive evidence to a justice

and constable of the authority of the officer or non-commissioned

officer producing the game to demand carriages and animals in

accordance with such route.

(4.) The warrant ordering carriages, aiiimala, and drivers to be

provided shall specify the number and description of the carriages,

and also the places from and to which the same are to travel, and
the distances between such places.

(5.) "When sufficient carriages or animals cannot be procured
within the jurisdiction of the said justice, any justice having

jurisdiction in the next adjoining place shall, by a like course of

proceeding, supply the deficiency.
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Part III. (6.) A fee of one shilling and no more shall be paid for the

warrant by the officer or non-commissioned officer applying for

112-113 the same
>
ancl shall ^e Paid t the clerk of the justice.

NOTE.

See, generally, as to impressment of carriages, Cli. IX, paras. 129-134.

Sub-section (1). The same route is in practice used to obtain both billets

and carriages.

For the purpose of moving the, regimental baggage and stores. Carnages can

only be impressed for this purpose, and use of them for any other purpose is

penal (s.
31 (5)), except in cases of emergency, which are provided for by

s. 115. The term "carriage'
1 has not in this Act the popular meaning of a

conveyance for persons only, but means a waggon, cart, or any vohii-la

suitable for carrying baggage.

Payment 113t (!) There shall be paid in respect of the carriages and
fo
^
an(

J. animals furnished in pursuance of this Part of this Act the rates

aslo
specified in the Third Schedule to this Act and the regulations

ic. contained in that schedule with respect to the carriages and animals

furnished shall be duly observed.

(2.) The following authorities; that is to say,

(a.) In England, the court of general or quarter sessions

of a county or of a borough subject to the Municipal

o Corporations Act, 1882; and

(b.) In Scotland, the commissioners of c-.ipply of a county
or the magistrates of a Royal or Parliamentary

burgh ;
and

(c<) In Ireland, the grand jury for a county, a county of a

city, a county of a town and city, or a city or town

and county, also any council of any such county,

town, or city having by law the fiscal powers of a

grand jury,

may from time to time, as respects places within their jurisdiction,

by order increase the rates authorised in the said schedule by such

amount in respect of each rate, not exceeding one third, as may
seem reasonable, and the amount of such increase shall be notified

in writing by the justice granting a warrant in pursuance of this

Act to the person demanding the warrant.

(3.) The order shall specify the average price of hay and oats at

the nearest market town at the time of fixing such increased rates,

and the order shall not be in force for more than ten days beyond
the next meeting of such authority, but may be renewed from

time to time by a fresh order or orders, and while in force shall

have effect as part of the said schedule.

(4.) A copy of every such order, duly authenticated, shall be

transmitted to a Secretary of State within three days after the

making thereof.

(5.) The officer or non-commissioned officer Avho demands carriages

or animals in pursuance of this part of this Act shall pay the sums

due iu respect of the same to the owners or drivers of tke
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carriages or animals, and one-third part of such payment shall in Part III.

each case, if required, be made before the carriage is loaded ; and
~

such payments shall be made, if required, in the presence of a H3_H5.

justice or constable.

(6.) If an officer or non-commissioned officer is from any cause

unable to pay the amount due to the owner or driver of any carriage

or animal, he shall make up with such owner or driver and sign an

account of the amount due to him, and forthwith transmit the

account so signed to a Secretary of State, who shall forthwith

cause the amount named therein to be paid to such owner or

driver.

114. (1.) The police authority for any place may cause annually Annual list

a list to be made out of all persons in such place, or any particular liable to

part thereof, liable to furnish carriages and animals under his
carriages.

Act, and of the number and description of the carriages and

animals of such persons ;
and where a list is so made, any j ustice

may by warrant require any constable or constables having

authority within such place to give from time to time, on demand

by an officer or non-commissioned officer under this Act, orders to

furnish carriages and animals, and such warrant shall be executed

as if it were a special warrant issued in pursuance of this Act 011

such demand, and the orders shall specify the like particulars as

such special warrant.

(2.) The police authority shall cause such list to be kept at some

convenient place open for inspection at all reasonable times by

persons interested, and any person who feels aggrieved either by

being entered in such list, or by being entered to furnish any
number or description of carriages or animals which he is not liable

to furnish, may complain to a court of summary jurisdiction, and

the court, after such notice as the court think necessary to persons

interested, may order the list to be amended, in such manner as

the court may think just.

(3.) All orders given by constables for furnishing carriages
and animals shall, as far as possible, be made from such list in

regular rotation.

NOTE.

Police autlior'dy. For definition see s. 190 (39).

115. (1.) His Majesty by order, distinctly stating that a case of Supply of

emergency exists, and signified by a Secretary of State, and also in

Ireland the Lord Lieutenant by a like order, signified by the Chief ia case ot

emergency.
Secretary or Under Secretary, may authorise any general or field

officer commanding His Majesty's regular forces in any military
district or place in the United Kingdom to issue a requisition
under this section (hereinafter referred to as a requisition of

emergency).

(2.) The officer so authorised may issue a requisition of emergency
under his hand, reciting the said order, and requiring justices of

(M.L.) 2 A
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Part IIT. the peace to issue their warrants for the provision, for the purpose

,7g mentioned in the requisition, of such carriages and animals as may
be provided under the foregoing provisions, and also of carriages

of every description, and of horses of every description, whether

kept for saddle or draught, and also of vessels (whether boats,

barges, or other) used for the transport of any commodities what-

ever upon any canal or navigable river.

(3.) A justice of the peace, on demand by an officer of the portion

of His Majesty's forces mentioned in a requisition of emergency, or

by an officer of a Secretary of State authorised in this behalf, and

on production of the requisition, shall issue his warrant for the

provision of such carriages, animals, and vessels as are stated by
the officer producing the requisition of emergency to be required
for the purpose mentioned in the requisition ;

the warrant shall

be" executed in the like manner, and all the provisions of this Act

as to the provision or furnishing of carriages and animals, including

those respecting fines on officers, non-commissioned officers, justices,

constables, or owners of carriages or animals, shall apply in like

manner as in the case where a justice issues, in pursuance of the

foregoing provisions of this Act, a warrant for the provision of

carriages and animals, and shall apply to vessels as if the expression

carriages included vessels.

(4.) A Secretary of State shall cause due payment to be made for

carriages, animals, and vessels furnished in pursuance of this

section, and any difference respecting the amount of payment for

any carriage, animal, or vessel shall be determined by a county
court judge having jurisdiction in any place in which such carriage,

animal, or vessel was furnished or through which it travelled in

pursuance of the requisition.

(5.) Canal, river, or lock tolls are hereby declared not to be

demandable for vessels while employed in any service in pursuance

of this section or returning therefrom. And any toll collector

who demands or receives toll in contravention of this exemption,

shall, on summary conviction, be liable to a fine not exceeding five

pounds nor less than ten shillings.

(6.) A requisition of emergency, purporting to be issued in

pursuance of this section, and to be signed by an officer therein

stated to be authorised in accordance with this section, shall be

evidence, until the contrary is proved, of its being duly issued and

signed in pursuance of this Act, and if delivered to an officer of

His Majesty's forces or of a Secretary of State shall be a sufficient

authority to such officer to demand carriages, animals, and vessels

in pursuance of this section, and when produced by such officer

shall be conclusive evidence to a justice and constable of the

authority of such officer to demand carriages, animals, and vessels

in accordance with such requisition ; and it shall be lawful to

convey on such carriages, animals, and vessels, not only the
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baggage, provisions, and military stores of the troops mentioned in Part III.

the requisition of emergency, but also the officers, soldiers, servants,

women, children, and other persons of and belonging to the same. 115-116.

| (7.) Whenever a proclamation ordering the Army Reserve to be

called out on permanent service or an order for the embodiment of

the militia is in force, the order of His Majesty authorising an

officer to issue a requisition of emergency may authorise him to

extend such requisition to the provision of carriages, animals, and

vessels for the purpose of being purchased, as well as of being hired,

on behalf of the Crown.

(8.) Where a justice on demand by an officer and on pro-

duction of a requisition of emergency, has issued his warrant

for the provision of any carriages, animals, or vessels, and any

person ordered in pursuance of such warrant to furnish a carriage,

animal, or vessel refuses or neglects to furnish the same according
I to the order, then, if a proclamation ordering the Army Reserve to

be called out on permanent service or an order for the embodiment

of the militia is in force, the said officer may seize (and if need be

by force) the said carriage, animal, or vessel, and may use the same

in like manner as if it had been furnished in pursuance of the order,

but the said person shall be entitled to payment for the same in

like manner as if he had duly furnished the same according to the

order.
NOTE.

Carriages and horses of every description and barges and other vessels

used in inland navigation may under this section be impressed for any
military purposes mentioned in the requisition signed by the general or field

officer in command
;
and may therefore be impressed for the conveyance of

persons as well as of baggage. The expression "horses" includes mules

and other beasts of burden or draught, s. 190 (40).

Sub- section (4). County Court Judge. Tor definition as respects Scotland

and Ireland, see s. 190 (37).

Sub-section (6). The requisition of emergency is made to prove itself, so to

speak; see note to s. 103.

riub-sections (7) and (8) were added by the National Defence Act, 1888

(51 & 52 Viet. c. 31).

Offences in relation to the Impressment of Carriages.

116. Any constable who

(1.) Neglects or refuses to execute any warrant of a justice offeneea by

requiring him to provide carriages, animals, or vessels
; or coustaUes -

(2.) Receives, demands, or agrees for any money or reward
whatsoever to excuse or relieve any person from being
entered in a list as liable to furnish, or from being
required to furnish, or from furnishing any carriage,

animal, or vessel
;
or

(3.) Orders any carriage, animal, or vessel to be furnished for any
person or purpose or on any occasion for and on which it

is not required by this Act to be furnished
;

(M.L.) 2 A 2
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Part III. shall, on summary conviction, be liable to a fine of not less than

~j^~ twenty shillings nor more than twenty pounds.

116-119. NoTE .

On summary conviction. See ss. 166-168.

persons

8 y *W. A person ordered by any constable in pursuance of this Act

furnish*
tO * furn isn a carriage, animal, or vessel who

carriages, (1.) Eefuses or neglects to furnish the same according to the
animals, or , , .

,
. .

, ., .

vessels. orders of such constable and this Act
; or

(2.) Gives or agrees to give to a constable or to any officer or

non-commissioned officer any money or reward whatsoever

to be excused from being entered in a list as liable to

furnish, or from being required to furnish, or from

furnishing, or in lieu of furnishing, any carriage, animal,

or vessel in pursuance of this Act
;
or

(3.) Does any act or thing by which the execution of any
warrant or order for providing or furnishing carriages,

animals, or vessels is hindered,

shall, on summary conviction, be liable to pay a fine of not less

than forty shillings nor more than ten pounds.

NOTE.

On summary conviction. See ss. 166-1G8.

Offences by 118. (1.) Any officer or soldier who commits any offence in

soldiers. relation to the impressment of carriages for which he is liable to be

punished under Part I of this Act, other than an offence in respect

of which any other remedy is given by this Part of this Act to the

person aggrieved, shall, on summary conviction, be liable to a

fine not exceeding fifty pounds nor less than forty shillings.

(2.) A certificate of a conviction for an offence under this section

shall be transmitted by the court making such conviction to a

Secretary of State.
NOTE.

This section punishes with a fine on summary conviction (ss. 166-168) the

-offences committed by officers and soldiers in respect of impressment of

carriages, which are made military offences by s. 31, except those for which

compensation can be recovered through a court of summary jurisdiction,

-under s. 119. See also s. 162.
j

For definition of court of summary jurisdiction, see s. 190 (35).

Supplemental Provisions as to Billeting and Impressment

of Carriages.

Application H9- (!) The following persons, that is to say,

summary* (
G- ) ^ an^ fficer or soldier fails to comply with the provisions

jurisdiction of this part of this Act with respect to the payment of
respecting

f
.

sums due to a sum due to a keeper or a victualling house or in

victuals respect of carriages or animals, or to the making up of

houses or an account of the sum due, the person to whom the sum ia
owners or *

carriages, due; Or
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(b.) If a keeper of a victualling house suffers any ill-treatment Part III.

by violence, extortion, or making disturbance in billets

from any officer or soldier billeted upon him, or if the H9_iao.
owner or driver of any carriage, animal, or vessel furnished

in pursuance of this part of this Act suffers any ill-

treatment from any officer or soldier, the person suffering

such ill-treatment, but, when there is an officer command-

ing such officer or soldier present at the place, only after

first making due complaint, if practicable, to such com-

manding officer,

may apply to a court of summary jurisdiction, and such court, if

satisfied on oath of such failure or such ill-treatment, and of the

amount fairly due to the applicant, including the costs of his

application to the court of summary jurisdiction, shall certify the

same to a Secretary of State, who shall forthwith cause the amount
due to be paid.

(2.) Provided that the Secretary of State, if it appears to him
that the amount named in such certificate is not justly due, or is in

excess of the amount justly due, may direct a complaint to be made
to a court of summary jurisdiction for the county, borough, or place-

for which the court giving the certificate acted, and the court after

hearing the case may by order confirm the said certificate, or vary
it in such manner as to the court seems just.

NOTE.

This section allows an innkeeper or owner of an impressed carriage-

aggrieved by the non-payment of a sum due to him, or by ill-treatment on

the part of an officer or soldier, on failure to obtain redress from the com-

manding officer, to apply to a court of summary jurisdiction, who may certify

to the Secretary of State the amount which should be paid.

For definition of court of summary jurisdiction, see s. 190 (35).

120. (1.) A constable shall observe the directions given to him Provisions

for the due execution of this part of this Act by the police authority ; constables,

and the police authority, or any member thereof, and every justice auth^iti
of the peace may, if it seem necessary, and in the absence of a andjusttees.

constable shall, themselves or himself, exercise the powers and per-
form the duties by this Part of this Act vested in or imposed on a

constable, and in such case every such person is in this Part of

this Act included in the expression
" constable."

(2.) A person having or executing any military office or com-

mission in any part of the United Kingdom shall not, directly or

indirectly, be concerned, as a justice or constable, in the billeting
of or appointing quarters for any officer or soldier or horse of the

corps, or part of a corps, under his immediate command, and all

warrants, acts, and things made, done and appointed by such person
for or concerning the same shall be void.

NOTE.

Sub-section (1). Police authority. See definition in s. 190 (39).

The duty of billeting is thrown by this Act on the police, as successors
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Part III. to the parish constables who formerly had that duty. In practice, in those

places where troops are frequently passing there are officers commonly

120-122 known as billet masters, who have the management of the billeting.

Fraudulent 121. If any person-claim for

carriages, (1.) Forges or counterfeits any route or requisition of emergency
animals, &c. , . , , ...or knowingly produces to a justice or constable any route

or requisition of emergency so forged or counterfeited
;
or

(2.) Personates or represents himself to be an officer or soldier

authorised to demand any billet, or any carriage, animal,
or vessel, or to be entitled to be billeted, or to have his

horse billeted
;
or

(3.) Produces to a justice or constable a route or requisition

which he is not authorised to produce, or a document

falsely purporting to be a route or requisition,
he shall be liable, on summary conviction, to imprisonment for a

period not exceeding three months, with or without hard labour,
or to a fine not less than twenty shillings and not more than five

pounds.
NOTE.

On summary conviction. See ss. 166-168.

Part IV. PART

GENEEAL PEOVISIONS.

Supplemental Provisions as to Courts-Martial.

Royal
122< (!) ^s Majesty may, subject to the provisions of this Act,

for ^7
3n^ warrant or warrants under His Sign Manual, in such form

convening as His Majesty may from time to time direct, from time to time-

firming () Convene or authorise any qualified officer to convene a general
court-martial for the trial under this Act of any person

martial.
subject to military law

; and

('>.) Give a general authority t any qualified officer to convene

general courts-martial for the trial, under this Act, of such

persons subject to military law as may for the time being
be under or within the territorial limits of his command

;

and

(c.) Empower any qualified officer to delegate to any officer under

his command not below the degree of field officer, a

general authority to convene general courts-martial for

the trial, under this Act, of such persons subject to

military law, as are for the time being under or within

the territorial limits of his command
;
and



Supplemental as to Courts-Martial. 375

(o?.)^Reserve for confirmation by His Majesty, or empower any Pat-t I"V.

qualified officer to confirm, the findings and sentences of
B

general courts-martial ;
and

(.) Empower any officer for the time being authorised to confirm

the findings and sentences of general courts-martial to

reserve for confirmation findings or sentences of general

courts-martial, or to delegate a power of confirming such

findings or sentences to any officer under his command not

below the degree of field officer ;
and

(/.) Revoke any warrant for the time being in force, or any part

of any warrant, leaving the remainder in full force ;

Provided that where it appears to His Majesty that in any place

out of the United Kingdom, where no field officer is for the time

being in command, hardship would be inflicted on persons accused

of offences by reason of there being no means of speedily trying

such persons for offences, a warrant under this section may em-

power an officer to delegate to an officer not below the degree of

captain any authority and power authorised under this section to

be delegated to a field officer.

(2.) The same officer may or may not be appointed convening
and confirming officer.

(3.) The power of convening general courts- martial, and of con-

firming the findings and sentences of general courts-martial, or

either of such powers, may be granted subject to such restrictions,

reservations, exceptions, and conditions as to His Majesty may
seem meet, and when delegated by any officer empowered in that

behalf may, subject to the provisions of any warrant granting him

such power, be delegated subject to such restrictions, reservations,

exceptions, and conditions as to such officer may seem fit.

(4.) Warrants under this section may be addressed to officers by
name or by designation of their offices, or partly in one way and

partly in the other, and any warrant may or may not, according to

the terms of such warrant and the mode in which the same is

addressed, be limited to an officer named, or be extended to a

person for the time being performing the duties of the office

named, or be extended to the successors in command of an officer.

(5.) Any warrant of His Majesty issued in pursuance of this

section shall be of the same force as if the. provisions thereof were

enacted by this Act.

(6.) "Qualified officer" for the purposes of this Act, in so far as

it relates to convening or confirming the findings and sentences of

general courts-martial, means the Commander-in-Chief and any
officer not below the rank of a field officer commanding for the time

being any body of the regular forces either within or without His

Majesty's dominions
; it also includes the Lord Lieutenant of

Ireland, the Governor-General of India, and a Governor of any
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Part IV.

83.

122-124.

Authority
of officer

empowered
to convene
general
courts-
martial

required for

convening
and con-

firming
district
courts-
martial.

colony on whom the command of any body of regular forces may
be conferred by His Majesty.

NOTE.
See ch. V, paras. 19-23 and 91-95.

See forms of Court-Martial Warrants, p. 599 infra. \

123. (1.) Any officer or person authorised to convene general
courts-martial may

(a.) Convene a district court-martial for the trial under this Act
of any person under his command who is subject to

military law
; and

(6.) Empower any person under his command not below the
rank of captain to convene a district court-martial for

the trial under this Act of any person under the command
of such last mentioned officer who is subject to military
law ; and

(c.) Confirm the finding and sentence of any district court-

martial, or empower any officer whom he has power to-

authorise to convene district courts-martial to confirm the

finding and sentence of any district court-martial.

(2.) The same officer may or may not be appointed convening and

confirming officer under this section.

(3.) The power of convening, and of confirming the findings and
sentences of, district courts-martial, or either of such powers, may
be granted under this section, subject to such restrictions, reserva-

tions, exceptions, and conditions as to the officer granting such

power may seem meet.

(4.) Any authority under this section for convening district courts-

martial may be addressed to an officer by name or by designation
of his office, or partly in one way and partly in the other, and may
or may not, according to the terms thereof and the mode in which
the same is addressed, be limited to an officer named, or be extended

to a person holding for the time being or performing the duties

of the office, or be extended to the successors in command of such

officer.

NOTE.
Sub-section 1 (b) and (c). Under A.O. of 6th January, 1905, general officers

corumanding-in-chief are to delegate the power of convening and confirming
district courts-martial to such officers as they think advisable, not below the

rank of colonel.

Right of 124. Any person tried by a court-martial shall be entitled, on

to copy
t

of
ed

demand, at any time in the case of a general court-martial within

proceedings seven years, and in the case of any other court-martial within three
of court- t i n
martial. years after the confirmation of the finding and sentence of the

court, to obtain from the officer or person having the custody of

proceedings of such court a copy thereof, including the proceedings
with respect to the revision and confirmation thereof, upon payment
for the same at the prescribed rate, not exceeding twopence for
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every folio of seventy-two words, and for the purposes of this Part IV.

section the proceedings of courts-martial shall be preserved in the

prescribed manner. 124-136.

NOTE.

Prescribed rate. See Eule 99. If an application is made for a copy of part

.only of the proceedings, it should be complied with.

I Prescribed manner. See Eule 98, and K.E. para. 1925.

125. (1.) Every person required to give evidence before a court- Summoning
martial may be summoned or ordered to attend in the prescribed ^geof"
manner. witnesses at

courts-

(2.) Every person attending in pursuance of such summons or martial,

order as a witness before any court-martial shall, during his

necessary attendance in or on such court, and in going to and

returning from the same, have the same privilege from arrest as

he would have if he were a witness before a superior court of civil

jurisdiction.

NOTE.
Prescribed manner. See Eule 78.

Privilege from arrest. This privilege is from arrest on civil process, as,

e.g., for debt, while going to the place of trial, attending there, and returning

home, or as it is expressed, euncto, morando, redeundo. There is no privilege
from arrest on any criminal process, as e.g., on a charge for a crime. The
courts are disposed to be liberal in determining what is reasonable time for

going, staying, or returning ; thus, a witness in a cause tried on Friday and
arrested on Saturday evening when entering the coach to return home was
held to be improperly arrested. The remedy for an improper arrest is to

apply to the court on whose process the arrest took place, or to apply for a

habeas corpus.

126. (1.) Where any person who is not subject to military law Misconduct

commits any of the following offences
; that is to say, atco^rt-

11

(a.) On being duly summoned as a witness before a court-martial,

and after payment or tender of the reasonable expenses of

his attendance, makes default in attending ;
or

(b.) Being in attendance as a witness

(i.) Kefuses to take an oath, legally required by a court-

martial to be taken
;
or

(ii.) Eefuses to produce any document in his power or

control legally required by a court-martial to be produced

by him
; or

(iii.) Eefuses to answer any question to which a court-

martial may legally require an answer,
the president of the court-martial may certify the offence of such

person under his hand to any court of law in the part of His

Majesty's dominions where the offence is committed which has

power to punish witnesses if guilty of like offences in that court,
and that court may thereupon inquire into such alleged offence, and
after examination of any witnesses that may be produced against
or for the person so accused, and after hearing any statement that
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Part IV. may be offered in defence, if it seem just, punish such witness in

like manner as if he had committed such offence in a proceeding in

126-127. ^iat court.

(2.) "Where a person not subject to military law when examined
on oath or solemn declaration before a court-martial wilfully gives
false evidence, he shall be liable on indictment or information to be

convicted of and punished for the offence of perjury, or the offence

by whatever name called in the part of His Majesty's dominions in

which the offence is tried which, if committed in England, would be

perjury.

(3.) Where a person not subject to military law is guilty of

any contempt towards a court-martial, by using insulting or

threatening language, or by causing any interruption or disturbance

in its proceedings, or by printing observations or using words

calculated to influence the members of or witnesses before such

court, or to bring such court into disrepute, the president of the

court-martial may certify the offence of such person, under his

hand, to any court of law in the part of His Majesty's dominions

where the offence is committed which has power to commit for

contempt, and that court may thereupon inquire into such alleged

offence, and after hearing any witnesses that may be produced

against or on behalf of the person so accused, and after hearing

any statement that may be offered in defence, punish or take steps
for the punishment of such person in like manner as if he had

been guilty of contempt of that court.

ISloTE.

Sub-section (3). The object of this sub-section is to enable courts-martial

to obtain the punishment of civilians guilty of contempt of court. Usually
exclusion from the court will be the best mode of dealing with the case

;
care

being taken not to use any unnecessary force. If it is requisite to apply to

a court, the application should be made in England or Ireland to the High
Court of Justice; and in Scotland to the Court of Session.

The certificate need not be in any particular form, but should be addressed

to the court to which the certificate is to be sent, and should state the name,

address, and description of the fferson who has committed the offence, and

the offence which he has committed. It will usually be desirable to make
a formal application to the court to act upon the certificate.

A civilian witness, if abroad, cannot be compelled to attend a court- martial

in the United Kingdom.

Court- 127. A court-martial under this Act shall not, as respects

Kwemedb -
^e conc^uc^ f i ts proceedings, or the reception or rejection of

English law evidence, or as respects any other matter or thing whatsoever, be

subject to the provisions of the Indian Evidence Act, 1872, or

to any Act, law, or ordinance of any legislature whatsoever other

than the Parliament of the United Kingdom.

NOTE.

A soldier, wherever he goes, carries with him the military law of his

country, that is to say. the Army Act. The Indian Evidence Act, 1872, enacted
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tliat the law of evidence of that country should apply to courts-martial, and part IV.

by inadvertence this was made apparently to apply to British courts-martial,

consequently it was thought necessary to reverse the Indian enactment. ss -

127-130.
128. The rules of evidence to be adopted in proceedings before Rules of

courts-martial shall be the same as those which are followed in civil
j

courts in England ;
and no person shall be required to answer any as in civil

question or to produce any document which he could not be

required to answer or produce in similar proceedings before a

civil court.
NOTE.

Practically this section is merely a declaration of the law, as even without

it, military courts would be bound to follow the rules of evidence in civil

J
courts. As to evidence generally, see ch. VI, and Rules 73-86.

The Criminal Evidence Act, 1898, has been applied to courts-martial. See

Kule 73 (B).

129. Whereas it is expedient to make provision respecting the Position of

conduct of counsel when appearing on behalf of the prosecution or courts-

defence at courts-martial in pursuance of rules under this Act, be martial -

it therefore enacted as follows :

(1.) Any conduct of a counsel which would be liable to censure,

or a contempt of court, if it took place before His Majesty's High
Court of Justice in England, shall likewise be deemed liable to

censure, or a contempt of court, in the case of a court-martial ;
and

the rules laid down for the practice of courts-martial and the

guidance of counsel shall be binding on counsel appearing before

such courts- martial, and any wilful disobedience of such rules shall

be professional misconduct, and, if persevered in, be deemed a

contempt of court.

(2.) Where a counsel is guilty of conduct liable to censure, or

a contempt of court, such offence shall be deemed to be an offence

within the meaning of section one hundred and twenty-six of this

Act, and the president of the court-martial may certify the same

to a court of law accordingly ;
and the court of law to which the

same is certified shall deal with such offence in the same manner as

if it had been committed in a proceeding before that court.

(3.) A court-martial may, by order under the hand of the

president, cause a counsel to be removed from the court who is

guilty of such an offence as may, in the opinion of the court-

martial, require his removal from court, but in every such case the

president shall certify the offence committed to a court of law in

manner provided by the above-mentioned section.

NOTE.

See as to counsel, Eules 88 to 94.

Sub-section (3). The removal of a counsel from the court could only
become requisite under very grave circumstances.

130. (1.) Where it appears on the trial by court-martial of a Provision in

person charged with an offence that such person is by reason of fnsane

insanity, unfit to take his trial, the court shall find specially that Persons -
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Part IV. fact; and such person shall be kept in custody in the prescribed
manner until the directions of His Majesty thereon are known, or

130-131. un^il any earlier time at which such person is fit to take his trial.

(2.) Where on the trial by court-martial of a person charged
with an offence it appears that such person committed the offence,.

but that he was insane at the time of the commission thereof, the

court shall find specially the fact of his insanity, and such person
shall be kept in custody in the prescribed manner until the

directions of His Majesty thereon are known.

(3.) In either of the above cases His Majesty may give orders for

the safe custody of such person during his pleasure in such place
and in such manner as His Majesty thinks fit.

(4.) A finding under this section shall be. subject to confirmation

in like manner as any other finding.

(5.) If a person imprisoned or undergoing detention by virtue of

this Act becomes insane, then, without prejudice to any other pro-

vision for dealing with such insane person, a Secretary of State

in any case, and in the case of a person confined in India the

Governor-General of India, or the Governor of any presidency in

which the person is confined, and in the case of a person con-

fined in a colony the Governor of that colony, may, upon a certifi-

cate of such insanity by two qualified medical practitioners, order

the removal of such person to an asylum or other proper place

for the reception of insane persons in the United Kingdom, India,

or the colony, according as the person is confined in the United

Kingdom, India, or the colony, there to remain for the unexpired
term of his imprisonment or detention, and upon such person being
certified in the like manner to be again of sound mind, may order

his removal to any prison or detention barrack in which he might
have been confined if he had not become insane, there to undergo the

remainder of such punishment.

NOTE. r

This section provides for dealing with insane persons who stand charged
with offences, and with prisoners who become insane. Similar provisions
are contained in ss. 68, 80 of the Naval Discipline Act (29 & 30 Viet. c. 109).

As to insanity in connection with responsibility for crime, seech. VIII, para. 9- *

Sub-section (2). Prescribed. See Eule 57 (C) and note.

Sub-section (5). Imprisoned or undergoing detention by virtue of this Act. I

This refers only to persons under sentence, and not to persons in custody I

awaiting trial.

So much of this sub-section as relates to a person imprisoned in England is

repealed by the Criminal Lunatics Act 1884 (47 & 48 Viet. c. 64, s. 17).

General Provisions as to Prisons and Detention Barracks.
j

1

Arrange- 131. (1.) A Secretary of State may from time to time make

Indian and arrangements with the Governor-General of India or the Governor

govern'-

1
^ a c l ny f r the reception in any prison in India or in such

ments as to colony of prisoners under this Act, and of deserters or absentees

without leave from His Majesty's service, on payment of such sums
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as are provided by the arrangement, and the governor of any prison Part IV.

to which any such arrangement relates shall be under the same

obligation as the governor of a prison in the United Kingdom to

receive and detain such prisoners, deserters, and absentees without

leave :

(2.) Provided that where a person has been sentenced in India or

in a colony to a term of imprisonment or detention exceeding

twelve months, or to a term of penal servitude, he shall be trans-

ferred as soon as practicable to a prison or detention barrack or

convict establishment within the United Kingdom, unless in the

case of imprisonment or detention the court shall for special

reasons otherwise order, there to undergo his sentence, or unless

he belongs to a class with respect to which a Secretary of State

has declared that, by reason of the climate or place of his birth

|
or the place of his enlistment, or otherwise, it is not beneficial

to the person to transfer him to the United Kingdom ; every such

declaration shall be laid before both Houses of Parliament.

(3.) Any order which can be made under this section by the

court may be made by the confirming authority in confirming

the finding and sentence, and in the case of any commutation

or remission of sentence, may be made by the authority commuting
or remitting the sentence.

9 NOTE.

Under s. 60 an offender sentenced to pena servitude in India or a colony

must be sent to a penal servitude prison as soon as practicable, to undergo

his sentence, and under this section, that prison must be in the United

Kingdom, unless he belongs to a class to which a declaration of the Secretary

1 of State, made under this section, is applicable. An offender sentenced in

j
India or a colony to imprisonment or detention must also, if the term of

his sentence exceeds twelve months, be sent home to undergo his sentence,

unless he belongs to such class as aforesaid, or unless the court which

tried him, or the authority confirming or commuting or remitting the sen-

tence, for special reasons otherwise order.

Under this section the Secretary of State made general regulations dated

October, 1881, declaring it not to be beneficial to any of the following classes

to bo transferred to the United Kingdom when under sentence of poual

servitude or imprisonment. These regulations now apply also to persons

under sentences of detention : See A.O. 132 of 19C7.

(1.) By reason of climate:

a. Asiatics and Africans.

b. Other persons of colour.

(2.) By reason of place of birth :

c. Persons born out of the United Kingdom and domiciled in any
place not in the United Kingdom.

{3.) By reason of place of enlistment :

d. Persons engaged for service in the Royal Malta Artillery, or in

any Indian or colonial corps.
For definitions of India and colony see s. 190 (21), (23). For the purpose

of the provisions of the Act relating to the execution of sentences of penal

servitude, imprisonment, and detention, the Channel Islands and Isle of Man
are deemed to be colonies : Section 187 (2).



382 ARMY ACT.

Part IV.

ss.

131-133.

Duty of

governor of

prison to
receive

prisoners,
deserters,
and
absentees
without
leave.

Establish-
ment and
regulation
of military
prisons.

132. (1.) The governor of every prison in the United Kingdom,
and the governor of every prison in India or a colony who is under

the same obligation as the governor of a prison in the United

Kingdom, shall receive and confine, until discharged or delivered

over 111 due course of law, all prisoners sent to such prison in

pursuance of this Act, and every person delivered into his custody

as a deserter or absentee without leave by any person conveying him

under legal authority, on production of the warrant of a court of

summary jurisdiction on which such deserter or absentee without

leave has been taken or committed, or of some order from a

Secretary of State, or from the Governor-General of India, or the

Governor of a colony, which order shall continue in force until the

deserter or absentee without leave has arrived at his destination.

(2.) Every such governor shall also receive into his custody

for a period not exceeding seven days, any soldier in military

custody upon delivery to him of a written order purporting to

be signed by the commanding officer of such soldier.

(3.) The provisions of this section with respect to the governor

of a prison in the United Kingdom shall apply to a person having

charge of any police station or other place in which prisoners may
legally be confined.,

NOTE.

Sub-section (1). Same obligation. See s. 131.

For definitions of India and colony, see s. 190 (21), (23), and as to the

Channel Islands and Isle of Man, s. 187 (2).

Sub-section (2). The object of this is to provide for the safe keeping

during a halt on the line of march of soldiers in military custody.

Military Prisons and Detention Barracks.

133. (1.) It shall be lawful for a Secretary of State and in

India for the Governor-General, to set apart any building or part

of a building under the control of the Secretary of State or Governor-

General as a military prison or detention barrack, or as a public I

prison for the imprisonment of military prisoners, and to declare

that any such building or part of a building shall be a military

prison or a detention barrack, or a public prison, as the case may \

be, and every military prison so declared shall be deemed to be a

public prison within the meaning of the provisions of this Act

relating to imprisonment, and if such prison is in India shall be

deemed to be an authorised prison.

(2.) It shall be lawful for a Secretary of State, and in India

for the Governor-General, from time to time to make, alter,

and repeal rules for the government, management, and

regulation of military prisons and detention barracks, and|

for the appointment and removal and powers of inspectors,

visitors, governors, and officers thereof, and for the labour
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of military or other prisoners and soldiers undergoing detention

therein, and for enabling such prisoners or soldiers to earn, by

special industry and good conduct, a remission of a portion of their

sentence, and for the safe custody of such prisoners or soldiers, and

for the maintenance of discipline among them, and for the punish-

ment by personal correction, restraint, or otherwise of offences

committed by such prisoners or soldiers, so, however, that such rules

shall not authorise corporal punishment to be inflicted for any

offence, nor render the imprisonment or detention more severe

than it is under the law in force for the time being in any

public prison in England subject to the Prison Act, 1877, and c . 21.

provided that all the regulations made under the Prison Act, ei & 62 Viet.
c 41

1898, as to the duties of gaolers and medical officers, and all 50 & 51 Viet,

regulations contained in the Coroners' Act, 1887, as to the duties
c '

of coroners with respect to inquests in prisons and detention

barracks, shall be contained in such rules, so far as the same can

be made applicable.

(3.) On all occasions of death by violence or attended with

I suspicious circumstances in any military prison or detention barrack

in India an inquest is to be held, to make inquiry into the cause of

death. The commanding officer shall cause notice to be given to the

nearest magistrate, duly authorised to hold inquests, and such

magistrate shall hold an inquest into the cause of any such death,

in the manner and with the powers provided in the case of similar

inquiries held under the law for the time being in force in India

for regulating criminal procedure.

(4.) Where from any cause there is no competent civil authority

available, the commanding officer shall convene a court of inquest.

Such court shall be convened and shall hold the inquest in such

manner as may be prescribed.

| (5.) Such rules may apply to such prisons and detention barracks

any enactments of the Prison Act, 1865. imposing punishments on
28 & 29 Viet.

any persons not prisoners. c. 126.

(6.) All rules made by a Secretary of State in pursuance of this

section shall be laid before Parliament as soon as practicable after

they are made, if Parliament be then sitting, and if not, as soon

as practicable after the commencement of the then next session of

Parliament.

(7.) In any country in which operations against the enemy are

being conducted, the powers f a Secretary of State under this sec-

tion with respect to military prisons and detention barracks shall

be exerciseable by the officer commanding-in-cLief in the field, and

shall include a power of declaring any place to be a military prison
or a detention barrack, and the limitations on the power of making
rules as to the punishment of prisoners and soldiers undergoing
detention, and as to the severity of imprisonment and detention

shall not apply :
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ment in

India or

not being

IV. Provided that nothing in this subsection, or in any rules made!
ss> thereunder, shall authorize flogging or other corporal punishment]

133-135. to be inflicted for any offence.

NOTE.
|

Sub-section (1). This section enables a Secretary of State to set apart any
building as a military prison or as a detention barrack. The section gives a I

similar power to the Governor-General of India.

The section also gives power to a Secretary of State to set apart any
part of a building under his control as a public prison for the imprisonment
of military prisoners. Any part of a building so set apart as a public

prison can be declared by the Secretary of State to be a public prison, and

necessarily comes under the rules relating to other public prisons.
The powers under this sub-section in respect of prisons are in practice

exercised by the Secretary of State for War, and for that purpose the Home
Secretary places at the disposal of the War Office, more or less permanently,
the whole or some portion of civil prisons.

As military prisoners sentenced to imprisonment are to undergo their

sentences either in military custody or in a public prison (see ss. 63 (1)
64 (1), 65 (1)), this section provides that a building declared to be a military
prison shall be a public prison, so as to allow- such sentences to be undergone
in a military prison. As a penal servitude prisoner while in military custody
may be confined in an authorised prison (s. 62 (2) ),

this section declares a

military prison in India to be an authorised prison, so as to allow any such

military convict to be confined during his intermediate custody in a military

prison.

Sub-section (2). The power to provide by the Eules under this sub-

section for corporal punishment in military prisons was taken away by the

Army (Annual) Act, 1906.

Regulations made under the Prison Act. 1898, cfc. See Eules 87-113 and

157-175 of the Eules for Convict Prisons, 1899, and s. 3 of the Coroners' Act.

1887(50 & 51 Viet. c. 71).

Sub-section (4). Prescribed. See Eule. 127.

The orders for the interior management of military prisons and detention

barracks, &c., are laid down in the Eules for Military Prisons and Detention

Barracks. See K.E., para. 645 et seq.

134 - No soldier shall be confined longer than is absolutely

necessary in prisons other than military prisons in India, and the

Colonies, where the rules for the government and management of

sucn prisons differ from those made by the Governor-General of

India and a Secretary of State in the case of India and the colonies

respectively.

NOTE.

See for definitions of India and colony s. 190 (21), (23), and as to the

Channel Islands and Isle of Man see 187 (2).

135 ' ^nereas ft is expedient that a clear difference should be

made between the treatment of prisoners convicted of breaches of

discipline and the treatment of prisoners convicted of offences of

an immoral, dishonest, shameful, or criminal character, or sentenced

" S a"

prisoners,
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to be discharged from the service with ignominy, a Secretary of Part IV.

State shall from time to time make rules for the classification and ~~~
ss.

treatment of such prisoners. 135-137.

NOTE.
See K.R., para. 607.

135A. [This section was repealed by s. 9 (2) of the Army (Annual) Ac"

1907.]

Pay.

136. The pay of an officer or soldier of His Majesty's regular Authorised

forces shall be paid without any deduction other than the deductions O11'iy to be

authorised by this or any other Act or by any Royal Warrant for ^e froin

the time being, or by any law passed by the Governor-General of

India in Council.

137. The following penal deductions may be made from the Penal

ordinary pay due to an officer of the regular forces :

(1.) All ordinary pay due to an officer who absents himself with-

out leave, or overstays the period for which leave of offlcers< -

absence has been granted him, unless a satisfactory expla-
nation has been given through the commanding officer of

such officer, and has been notified as satisfactory by the

Coinmander-in-Chief to a Secretary of State
;

(2.) The sum required to make good such compensation for any -

expenses, loss, damage, or destruction occasioned by the

commission of any offence as may be awarded by the

court-martial by whom he is convicted of such offence ;

(3.) The sum required to . make good the pay of any officer or

soldier which he has unlawfully retained or unlawfully
refused to pay ;

(4.) The sum required to make good any loss, damage, or .

destruction of public property which, after due investi-

gation, appears to the Secretary of State to have been

occasioned by any wrongful act or negligence on the part
of the officer.

NOTB.

This section states the penal deductions that may be made from the ordinary
pay of an officer, and by implication excludes other penal deductions, but it

I

does not prohibit deductions not penal, as, for instance, in respect of rations
;

see the preamble to the Pay Warrant as to stoppages from pay, &c., to
meet public claims, or regimental debts or claims. Anything beyond ordinary
pay, being in the nature of a gratuity or reward, is left entirely to the disposal
of the Pay Warrant.

I

The provision contained in paragraph (4) allowing deductions to be made in
respect of damage to public property caused wrongfully or negligently by as
officer was introduced by the Army (Annual) Act, 1904.

2 B
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Part IV. 138> The following penal deductions may be made from the

~TT ordinary pay due to a soldier of the regular forces :

S, XOO.

Penal stop- 00 AU ordinary pay for every day of absence either on desertion

pages from or without leave, or as a prisoner of war, and for every day
pay of of imprisonment awarded by a civil court or coxirt- martial,

or if he is on board one of His Majesty's ships, by the

commanding officer of that ship, for every day of detention

or field punishment awarded by a court-martial or by his

commanding officer, and for every day whilst he is in

custody on a charge for an offence of which he is afterwards

convicted by a civil court or court-martial, or on a charge

of absence without leave, for which he is afterwards

awarded detention or field punishment by his command-

ing officer;

(2.) All ordinary pay for every day on which he is in hospital

on account of sickness certified by the proper medical

officer attending on him at the hospital to have been

caused by an offence under this Act committed by him
;

(3.) The sum required to make good such compensation for arty

expenses, loss, damage, or destruction occasioned by the

commission of any offence as may be awarded by the

court-martial by whom he is convicted of such offence, or

if he is on board of one of His Majesty's ships, by the

commanding officer of that ship, or where he has confessed

the offence and his trial is dispensed with by order under

section seventy-three of this Act, as may be awarded by
that order or by any other order of a competent military

authority under that section ;

(4.) The sum required to make good such compensation for any

expenses caused by him, or for any loss of or damage or

destruction done by him to any arms, ammunition, equip-

ment, clothing, instruments, or regimental necessaries or

military decoration, or to any buildings or property, as

may be awarded by his commanding officer, or, in case he

requires to be tried by court-martial, by that court-martial,

or if he is on board one of His Majesty's ships, by the

commanding officer of that ship ;

(5.) Where a soldier at the time of his enlistment belonged

to any part of the auxiliary forces, the sum required to

make good any compensation for which at the time of his

enlistment he was under stoppage of pay as a member of

the auxiliary forces, and any sum which he is liable to pay

by reason of his quitting the said part of the auxiliary forces

upon his enlistment ;

(6.) Where a soldier's liquor ration is stopped by his commanding
officer on board any ship, whether commissioned by Hi
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Majesty or not, the sum equivalent to such ration, Part IV.

whether previously drawn by the soldier or not, not ~~_

exceeding one penny a day for twenty-eight days ;

7.) The sum required to pay a fine awarded by a court-martial,

his commanding officer, or a civil court
;
and

\&) The sum required to pay any sum ordered by a Secretary

of State, or any officer deputed by him for the purpose, to

be paid as mentioned in this Act for the maintenance of

his wife or child, or of any bastard child, or towards the

cost of any relief given by way of loan to his wife or child ;

Provided that

(a.) The total amount of deductions from the ordinary pay due

to a soldier in respect of the sums required to pay any

compensation, fine, or sum awarded or ordered to be paid

as aforesaid, shall not exceed such sum as will leave to the

soldier, after paying for his messing and washing, less

than one penny a day ;
and

\b.) a person shall not be subjected in respect of any compensa-

tion, fine, or sum awarded or ordered to be paid as afore-

said, to any deductions greater than is sufficient to make

good the expenses, loss, damage, or destruction for which

stich compensation is awarded, or to pay the said sum
;
and

(c.) where a soldier who is sentenced or ordered in respect of an

offence on active service to forfeit all ordinary pay is liable

to any other penal deductions from pay, the sentence or

order shall apply only to so much of his ordinary pay as

remains after those other deductions have been made.

NOTE.

The first paragraph of the note to s. 137 applies to this section also.

j Paragraph (1). The Pay Warrant provides that in all the cases,

except one, mentioned in this paragraph pay is to be forfeited, and no

discretion is given to the commanding officer whether or not to enforce wholly
or partially the forfeiture. Absence aa a prisoner of war, however, does not

cause a forfeiture of pay, unless a Court of Inquiry decide that the soldier

was taken prisoner through neglect or misconduct on his own part ;
and at

most only the balance of pay unissued at the date of rejoining is forfeited.

See Pay Warrant, 1907, arts. 902-910.

Under s. 140 (2) and the Pay Warrant, absence for less than six hours

annot reckon as a day of absence, unless two conditions are fulfilled, first,

that it prevented the absentee from fulfilling a military duty, and second,
Shat the duty was thrown upon some other person. The six hours should

be reckoned consecutively, but it is immaterial whether they are partly in one

day and partly in another. Thus, a soldier forfeits one day's pay for any
period of six hours' continuous absence without leave, and where the absenc*

extends over twelve hours he forfeits one day's pay in respect of any day
s-eckoned from midnight to midnight during any portion of which he was
sbsent. He forfeits a day's pay for any day in which, by reason of his absence.

(M.L.) 2 B 2
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Part IV. however short, a duty that ought to be performed by him is thrown upo
some other person.

s. 188, Yor example, if a soldier is absent from 9 P.M. on Monday until 4 A.M. OB

Tuesday, his absence counts as a day's absence, but no more, although the

absence was partly on one day and partly on another. If, however, he had
returned at 1 A.M., his absence could not count as a day's absence, unless^

meanwhile he was bound to go on guard or perform some other military duty,,
and in consequence of his absence some other soldier had to go on guard, or

perform that duty.

If a soldier is absent from 6 P.M. on Monday until C.5 A.M. on Tuesday, his

absence is to be reckoned as two days' absence, and it is also to be so reckoned
if he returns at 4 A.M. on Tuesday, and at 2 A.M. some other soldier had to go'
on guard instead of him.

The competent military authority, under s. 73 (l),can order that the soldier

shall forfeit his pay for every day in custody on a charge of desertion or
j

fraudulent enlistment when he confesses his guilt and his trial is dispensed
with.

Under s. 140 (2), the imprisonment or detention cannot count as a day of

imprisonment or detention unless it has lasted at least six hours.

Paragraph (2). Tliis deduction is only authorised where the sickness is

caused by au offence of which a soldier has been found guilty and therefore-

does not extend to sickness caused by immorality or intemperance, when there is*

no conviction (either by a court-martial or under thu award of a commanding
officer) for an offence by which the sickness was caused. The medical

officer must attend the investigation of the offence, whether before the conrt-

martial or the commanding officer, and give evidence in substantiation of the

facts contained in liis certificate. The certificate alone is not sufficient. See

K.R., para. 504, 505. The Pay Warrant provides that where the deduction is

authorised under this paragraph the pay is in every case to be forfeited.

Paragraph (3). As to the statement of the ground for compensation in

the charge, see Rule 11 (F) and note, and App. I, Note as to the use of
j

Forms of Charges (23), p. 532, below.

Under paragraphs (3) and (4) a soldier is not liable for the ordinary
expenses of his prosecution, capture, or conveyance, or indirect losses of a
similar kind. Nor would a soldier be liable under them for damage to a

military policeman's clothes, because the policeman fell down and damaged
them while in pursuit of the soldier when endeavouring to escape. But
where a soldier refused to march, being able to do so, and a cab had to be-

hired for his conveyance, he was held liable for the expense thus incurred by
his contumacy.

Dispensed with by order. As this is limited to an order under s. 73, a-

commanding officer who of his own authority abstains from sending an accused

soldier for trial must dismiss the charge (see s. 4(5(1), Rule 4 (A) and note),
and therefore cannot in the technical sense exercise any power under this-

paragraph of ordering any deduction from the soldier's pay.

Paragraph (4). Buildmys or property. These words are not confined to

public buildings, and consequently a soldier may be ordered to pay damages
for broken windows or other slight damage done by him. A serious case

of this sort is necessarily a case which should not be disposed of by a

commanding officer.

Where a soldier has been convicted by court-martial for an offence, his

commanding officer cannot subsequently award compensation for damage
caused through that offence.

Requires to be tried by cvurt-martial. See s. 46 (8).

Paragraph (7). This paragraph will enable an officer to pay a fine imposed
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en a soldier by a civil court, and deduct it from his pay, and thus prevent the Part IV
Z soldier from being imprisoned for non-payment of the fine. A court-martial

j
or a commanding officer cannot award a tine except for drunkenness S9>

See s. 44 n. and note.
138-140.

1'aragmpb (8). See s. 145, under which the Secretary of State, or the

officer deputed by him for the purpose, can order this deduction, either of his

own motion or in accordance with the order of the court.

Proviso (a). If a soldier is subjected to a deduction in respect of one

matter up to the full amount allowed by this proviso, any deduction subse-

quently imposed cannot begin to be enforced till the whole sum in respect of

which the first deduction was imposed is satisfied. If a soldier under

deductions not up to the full amount allowed by this proviso is subjected to a

further deduction or deductions, which taken altogether would exceed that

Amount, the latter deductions must abate in order of priority, so that in no

ase may the soldier have less than the penny a day.
Proviso (6). The court will necessarily take care to find as accurately as

possible the amount for which deductions are to be made from a soldier's

pay, but as in some cases they will be unable to ascertain the amount

accurately, and in others may be mistaken, care will have to be taken in

enforcing their sentence not to contravene this proviso. The sentence of the

-court will not justify any deduction which exceeds the actual loss.

If a soldier is sentenced to stoppages for losing by neglect articles of his

clothing or equipments, and these articles are afterwards found and in

serviceable condition, he has "made good" the loss. Where two soldiers

were convicted of having jointly injured public property, each was held to be

rightly sentenced to make good the whole amount of the injury sustained;
and in the event of one soldier dying, or otherwise ceasing to be amenable
to Ijhe award, the whole amount might be legally levied upon the other.

Where, however, both remained amenable, the stoppages would be properly
divided between them in equal proportions.

The principle is, that stoppages are intended, not for punishment, but to

compensate for loss sustained.

Proviso (c). As to the power to order forfeiture of pay for offences com-
mitted on active service, see s. 44 (6) and s. 46 (2)(ef). The effect of the proviso
is that any forfeiture ordered under those provisions will only take effect on
the balance of the soldier's pay which remains after providing for any other

penal deductions to which he may be liable at the time.

139. Any deduction of pay authorised by this Act may be How deduo-

remitted in such manner and by such authority as may be from may be
Pay

time to time provided by Royal Warrant, and subject to the remitte<i -

provisions of any such warrant may be remitted by the Secretary of

State.

140. (1.) Any sum authorised by this Act to be deducted from Suppie-
the ordinary pay of an officer or soldier may, without prejudice to

mental.asto
,

" J deductions*

any other mode of recovering the same, be deducted from the from ordi-

ordinary pay or from any sums due to such officer or soldier in
D

auch manner, and when deducted or recovered may be appropriated
in such manner, as may be from time to time directed by any
regulation or order of the Secretary of State.

(2.j And any such regulation or order may from time to

time Declare what shall be deemed for the purposes of the



390 ARMY ACT.

Prohibition
of assign-
ment of

military
pay, pen-
sions, &.C.

Part IV. provisions of this Act relating to deductions from pay to constitute.

a day of absence or a day of imprisonment or detention, so, however,
j

140-142. ^na* no ^me sna^ be so reckoned as a day unless the absence or

imprisonment or detention has lasted for six hours or upwards,
whether wholly in one day or partly in one day and partly in another,

or unless such absence prevented the absentee from fulfilling any.

military duty which was thereby thrown upon some other person.

(3.) In cases of doubt as to the proper issue of pay or the propey
deduction from pay due to any officer or soldier, the pay may be

withheld until His Majesty's order respecting it has been signified
1

through a Secretary of State, which order shall be finaL

NOTE. |

Sub-section (1). Sums due. This will allow the amount to be deducted

from prize-money or other sums earned but not paid to an officer or soldier.

It would include good conduct pay or deferred pay, but not money lodged ia

the regimental savings' bank.

Sub-section (2). Day of absence. See Pay Warrant, and note to s. 138 (1). t

141. Every assignment of, and every charge on, and every

agreement to assign or charge, any deferred pay, or military reward

payable to any officer or soldier of any of His Majesty's forces,

or any pension, allowance, or relief payable to any such officer or

soldier, or his widow, child, or other relative, or to any person hi

respect of any military service, shall, except so far as the same is

made in pursuance of a Eoyal Warrant for the benefit of *the

family of the person entitled thereto, or as may be authorised by

any Act for the time being in force, be void.

NOTE.

The assignment of pay by an officer or soldier is void by law independently

of this enactment. A pension or retiring allowance, on the other hand, would

but for this enactment be assignable. See Lucas v. Harris, 18 Q.B.D. 127 *
t

Crowe v. Price, 22 Q.B.D. 429.

Authorised by any Act. This refers to 2 & 3 Viet. c. 51, authorising th

assignment, in certain cases, of a pension to guardians of the poor giving

relief to the pensioner or his family.

142. (1.) Where any regulations made by the Secretary of State-

or the Commissioners of His Majesty's Treasury, with respect to

the payment of any military reward, pension, or allowance, or

any sum payable in respect of military service, or with respect to

the payment of money or delivery of property in the possession of

the military authorities, provide for proving, whether on oath

or by statutory declaration, the identity of the recipient or any other

matter in connection with such payment, such oath may be admini-

stered and declaration taken by the persons specified in the regu-

lations, and any person who in such oath or declaration wilfully make*

any false statement shall be liable to the punishment of perjury.

(2.) Any person who falsely represents himself to any military

Punish-
ment of
false outh
and per-
eiination.
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naval, or civil authority to belong to or to be a particular mail in Part IV.

the regular, reserve, or auxiliary forces shall be deemed to be guilty

of personation. 142-143.

(3.) Any person who is guilty of an offence under the False 37& 38 Vict

Personation Act, 1874, in relation to any military pay, reward, c. 36.

pension, or allowance, or to any sum payable in respect of military

service, or to any money or property in the possession of the military

authorities, or is guilty of personation under this section, shall be

liable, on summary conviction, to imprisonment, with or without

hard labour, for a term not exceeding three months, or to a fine not

exceeding twenty-five pounds.

(4.) Provided that nothing in this section shall prevent any

person from being pi-oceeded against and punished under any other

enactment or at common law in respect of any offence, so that he

be not punished twice for the same offence.

NOTE.

If a man personates another with intent to obtain any money or property

he is guilty of an offence under the False Personation Act, 1874, and, if

convicted at the assizes, is liable to penal servitude for life (see Ch. VII,.

para. 75). In a very serious case a man miglit be indicted under that Act
;

in trivial cases it will be better to prosecute under the present section.

I

Persons guilty of obtaining pay or pensions by fraudulent means can also be

proceeded against, either by indictment or summarily, under the Pension and

Yeomanry Pay Act, 1884 (47 & 48 Vict. c. 55), s. 3.

Under this section a man who falsely represents himself to any authority to

belong to part of His Majesty's forces, or to be a particular man in any of

His Majesty's forces, may be punished, although he does not do it with intent

to obtain any money. But it will not be desirable to institute a prosecution

in such cases, unless the man has, in fact, obtained some advantage, or has

put the authorities to expense and inconvenience. Care must be taken not to-

prosecute a man for what may be mere idle talk or bravado, without any guilty

intention.

In this, as in every other case of an offence punishable by a court of

summary jurisdiction, a person who aids and abets the offence is, in England,

equally punishable with the principal offender. Consequently, if A personates

B, a reserve man, and thereby obtains B's pay, and hands the pay over to B or

B's wife, B or B's wife is punishable as aiding and abetting the offence of

personation by A.

An army reserve man who commits any offence under sub-sections (2) or

(3) in the presence of an officer may, at the discretion of the officer, be

ordered into either military or civil custody ;
and in the latter case will be

tried before a court of summary jurisdiction : Reserve Forces Act, B. 6 (3).

Exemptions of Officers and Soldiers,

143. (1.) All officers and soldiers of His Majesty's regular forces Exemptions
on duty or on the march ; and

Their horses and baggage ; and from

All prisoners under military escort
;
and
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Part IV. Ay carriages and horses belonging to His Majesty or employed

ss. in his military service, when conveying any such persons
143-144. as above in this section mentioned, or baggage or stores,

or returning from conveying the same,
shall be exempted from payment of any duties or tolls on embarking
or disembarking from or upon any pier, wharf, quay, or landing-

place, or in passing along or over any turnpike or other road or

bridge, otherwise demandable by virtue of any Act of Parliament

already passed or hereafter to be passed, or by virtue of any Act,

Ordinance, order or direction of the legislature or other authority
in India or any colony :

Provided that nothing in this section shall exempt any boats,

barges, or other vessels employed in conveying the said persons,

horses, baggage, or stores along any canal from payment of tolls

in like manner as other boats, barges, and vessels.

(2.) When any soldiers have occasion in their march by route to

pass regular ferries in Scotland, the officer commanding may, at

his option, pass over with his soldiers as passengers and shall pay
for himself and each soldier one-half only of the ordinary rate

payable by single persons, or may hire the ferry boat for himself

and his party, debarring others for that time, and shall in all

such cases pay only half the ordinary rate for such boat.

(3.) Any person who demands and receives any duty toil, or

'rate in contravention of this section shall, on summary conviction,

.be liable to a fine not exceeding five pounds nor less than ten

-shillings.

NOTE.

Sub-section (1). Regular forces, This expression includes the Marines and

His Majesty's Indian forces, also the reserve forces when subject to military
law : s. 190 (8).

The exemption is not a personal one, but is confined to officers and soldiers

when on duty or on the march
;
thus an officer driving from his private house

to barracks would not be entitled to the exemption.
Tor definition of India and colony, see s. 190 (21), (23).

Sub-section (3). On summary conviction, see ss. 166-169.

Exemptions 144. (1.) A soldier of His Majesty's regular forces shall not

in respect be liable to be taken out of His Majesty's service by any process,

process. execution, or order of any court of law or otherwise, or to be com-

pelled to appear in person before any court of law, except in respect
of the following matters, or one of them

;
that is to say,

(a.) On account of a charge of or conviction for crime ;
or

{&.) On account of any debt, damages, or sum of money,
when the amount exceeds thirty pounds over and above all

costs of suit.

(2.) For the purposes of this section a crime shall mean a felony,

misdemeanour, or other crime or offence punishable, according to
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the law in force in that part of His Majesty's dominions in which Part IV.

such soldier is, with fine or imprisonment or some greater punish- "144

ment, and shall not include the offence of a person absenting

himself from his service, or neglecting to fulfil his contract, or

otherwise misconducting himself respecting his contract.

(3.) For the purposes of this section a court of law shall be

deemed to include a court of summary jurisdiction and any

magistrate.

(4.) The amount of the debt, damages, or sum shall be proved
for the purpose of any process issued before the court has adjudi-

cated on the case by an affidavit of the person seeking to recover

the same or of some one on his behalf, and such affidavit shall be

sworn, without payment of any fee, in the manner in which

affidavits are sworn in the court in which proceedings are taken for

the recovery of the sum, and a memorandum of such affidavit shall,

without fee, be endorsed upon any process or order issued against

a soldier.

(5.) All proceedings and documents in or incidental to a process,

execution, or order in contravention of this section shall be void
;

and where complaint is made by a soldier or his commanding
officer that such soldier is dealt with in contravention of this

section by any process, execution, or order issued out of any court,

and is made to that court or to any court superior to it, the court,

or some judge thereof, shall examine into the complaint, and shall,

if necessary, discharge such soldier without fee, and may award

reasonable cost to the complainant, which may be recovered as if

costs had been awarded in his favour in any action or other pro-

ceeding in such court.

Provided that

(1.) Any person having cause of action or suit against a soldier

of the regular forces may, notwithstanding anything in this

section, after due notice in writing given to the soldier, or

left at his last quarters, proceed in such action or suit to

judgment, and have execution other than against the

person, pay, arms, ammunition, equipments, regimental

necessaries, or clothing, of such soldier
;
and

(2.) This section shall not prevent such proceeding with respect to

apprentices and indentured labourers as is authorised by
this Act.

NOTE.

The history of this section is given in Clode, Mil. Fore., i 208. It exempts
a soldier from appearing in person, though not from being sued, in case of

a debt under 30.

As to apprentices and indentured labourers, see ss. 96, 97.

The exemption conferred by this section does not, of course, apply to a

soldier^ required to attend as a witness before a court of law.
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maintain
wife and
children.

Part IV. 145 - (!) -A. soldier of the regular forces shall be liable to coi>-

tribute to the maintenance of his wife and of his children, and

Liability of &\so to tne maintenance of any bastard child of which he may be
soldier to

proved to be the father, to the same extent as if he were not a

soldier ; but execution in respect of any such liability or of any
order or decree in respect of such maintenance shall not issue

against his person, pay, arms, ammunition, equipments, instruments,

regimental necessaries, or clothing, nor shall he be liable to be

punished for the offence of deserting or neglecting to maintain hiss

wife or family, or any member thereof, or of leaving her or them

chargeable to any union, parish, or place.

(2.) When any order or decree is made under any Act or at

common law for payment by a man who is or subsequently become*

a soldier of the regular forces either of the cost of the maintenance

of his wife or child, or of any bastard child of whom he is the

putative father, or of the cost of any relief given to his wife or

child by way of loan, a copy of such order or decree shall be sent

to a Secretary of State, or any officer deputed by him for the

purpose, and in the case

(a.) Of such order or decree being so sent
;
or

(b.) Of it appearing to the satisfaction of a Secretary of State>

or any officer deputed by him for the purpose, that a

soldier of the regular forces has deserted or left in destitute

circumstances, without reasonable cause, his wife or any of

his legitimate children under fourteen years of age,

Secretary of State, or officer, shall order a portion not exceeding

in respect of a wife or children one shilling, and in respect of a

bastard child sixpence of the daily pay of a non-commissioned

officer who is not below the rank of Serjeant, and not exceeding in

respect of a wife or children sixpence, and in respect of a bastard

child threepence, of the daily pay of any other soldier, to be deducted

from such daily pay, and to be appropriated in liquidation of the

sum adjudged to be paid by such order or decree, or towards the

maintenance of such wife or children, as the case may be, in such

manner as the Secretary of State, or officer, thinks fit.

(3.) Where a proceeding is instituted against a soldier of the

regular forces under any Act, or at common law, for the purpose of

enforcing against him any such liability as above in this section

mentioned, and such soldier is quartered out of the jurisdiction of

the court, or, if the proceeding is before a court of summary

jurisdiction, out of the petty sessional division in which the pro-

ceeding is instituted, the process shall be served on the commanding
officer of such soldier, and such service shall not be valid unless

there be left therewith, in the hands of the commanding officer,

a sum of money (to be adjudged as costs incurred in obtaining the

order or decree, if made against the soldier) sufficient to enable him
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to attend the hearing of the case and return to his quarters, and Part IV,

such sum may be expended by the commanding officer for that

purpose ;
and no process whatever under any Act or at common

law in any proceeding in this section mentioned shall be valid

against a soldier of the regular forces if served after such soldier

is under orders for service beyond the seas.

NOTE.

The King's Regulations, para. 390 (vii), provide for handing over to the

parish authority in certain cases a married soldier who on attestation falsely

represente^l himself to be single.

Sub-section (2). The deputy for the purpose of this sub-section is at

home, the General Officer Conimanding-in-Chief a command, and the Major-
General or Brigadier-General in charge of administration, and also the General

Officer Commanding the London district, Jersey and Guernsey ;
in India the

General Officer Commanding a command, division or brigade; the General

Officers Commanding the Infantry Brigades, and the General Officers Com-

manding the Eoyal Artillery, at Gibraltar and Malta
;
and in the Colonies th

General Officer Commanding in each case.

Under the amendments introduced into this sub-section by the Army
(Annual) Act, 1904, the amounts which can be compulsorily stopped from the

pay of a serjeant or soldier for the maintenance of a wife or legitimate children

are now double the amounts which can be slopped in the case of a bastard child.

Sub-section (3). Court of summary jurisdiction. See definition in s. 190(35).

146. An officer of the regular forces on the active list within the officers na*

meaning of any Eoyal Warrant for regulating the pay and pro- ^^fla ^
motion of the regular forces shall not be capable of being nominated mayors,

or elected to be sheriff of any county, borough, or other place, or

to be mayor or alderman of, or to hold any office in, any municipal

corporation in any city, borough, or place in the United Kingdom.
Provided that nothing in this section shall disqualify any officer

for being elected to or being a member of a county council.

NOTB.

It is generally understood that officers on full pay and soldiers are exempt
from aerving all offices which require the personal discharge of duty, and

do not admit of the appointment of a deputy. See ch. XII, para. 8.

147. Every soldier in His Majesty's regular forces shall be exempt Exemption

from serving on any jury.

NOTE.
See Ch. XII, para. 8.

Court of Requests in India.

148-151. [These sections, relating to the above subject, were repealed by s. 6

of the Army (Annual) Act, 1888, and s. 5. of the Army (Annual) Act, 1895.]

Legal Penalties in Matters respecting Forces.

152. Any person who falsely represents himself to any military, Punish-

naval, or civil authority to be a deserter from His Majesty's
jjj!

regular forces, shall ou summary conviction be sentenced to be *?
be a

desert er
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152-154.

Punish-
ment for

inducing
soldiers to
desert.

Apprehen'
eion of

deserters.

Part IV. imprisoned, with or without hard labour, for any period not

exceeding three months.

NOTE.

Bis Majesty's regular forces. See definition in s. 190 (8).

On summary conviction. See ss. 16G-168.

153. Any person who in the United Kingdom or elsewhere by

any means whatsoever

(1.) Procures or persuades any soldier to desert, or attempts to

procure or persuade any soldier to desert ;
or

(2.) Knowing that a soldier is about to desert, aids pr assists

him in deserting ;
or

(3.) Knowing any soldier to be a deserter, conceals such soldier,

or aids or assists him in concealing himself, or aids or

assists in his rescue,

shall be liable on summary conviction to be imprisoned, with or

without hard labour, for a term not exceeding six months.

NOTE.

(1) If this offence is committed by a person subject to military law, it can i

be dealt with under s. 12.

On summary conviction. See ss. 166-168.

154. With respect to deserters the following provisions shall

have effect :

(1.) Upon reasonable suspicion that a person is a deserter, it shall

be lawful for any constable, or if no constable can be

immediately met with, then for any officer or soldier or

other person, to apprehend such suspected person, and

forthwith to bring him before a court of summary
jurisdiction :

(2.) A justice of the peace, magistrate, or other person having

authority to issue a warrant for the apprehension of a

person charged with crime may, if satisfied by evidence

on oath that a deserter is or is reasonably suspected to be

within his jurisdiction, issue a warrant authorising such

deserter to be apprehended and brought forthwith before

a court of summary jurisdiction :

(3.) Where a person is brought before a court of summary juris-

diction charged with being a deserter under this Act, such

court may deal with the case in like manner as if such

person were brought before the court charged with an

indictable offence, or in Scotland an offence :

(4.) The court, if satisfied either by evidence on oath or by the

confession of such person that he is a deserter shall forth-

with, as it may seem to the court most- expedient with

regard to his safe custody, cause him either to be delivered

into military custody, in such manner as the court may
deem most expedient, or, until he can be so delivered, to
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be committed to some prison, police station, or other place Part

legally provided for the confinement of persons in custody,

for such reasonable time as appears to the court reasonably

necessary for the purpose of delivering him into military

custody :

(5.) Where the person confessed himself to be a deserter, and

evidence of the truth or falsehood of such confession is

not then forthcoming, the court shall remand such person

for the purpose of obtaining information as to the truth

or falsehood of the said confession, and for that purpose

the court shall transmit, if sitting in the United Kingdom,
to a Secretary of State, or as he may direct, and if in

India to the general or other officer commanding the

forces in the military district or station where the court

sits, and if in a colony to the general or other officer

commanding the forces in that colony, a return (in this

Act referred to as a descriptive return) containing such

particulars and being in such form as is specified in the

Fourth Schedule to this Act, or as may be from time to

time directed by a Secretary of State :

(6.) The court may from time to time remand the said person

for a period not exceeding eight days in each instance,

and not exceeding iii the whole such period as appears
to the court reasonably necessary for the purpose of

obtaining the said information :

(7.) Where the court causes a person either to be delivered into

military custody or to be committed as a deserter, the

court shall send, if in the United Kingdom to a Secretary

of State, or as he may direct, and if in India or a colony

to the general or other officer commanding as aforesaid

a descriptive return in relation to such deserter, for which

the clerk of the court shall be entitled to a fee of two

shillings :

(8.) A Secretary of State shall direct payment of the said fee.

NOTE.

This section provides for the apprehension of suspected deserters by
the civil power and for the delivery of deserters into military custody. It

will be observed that a court of summary jurisdiction that is the justices

or police magistrates, or in Scotland the sheriff, s. 190 (35) must be satisfied

by evidence on oath or by the confession of the person apprehended, that

he ia a deserter before delivering him to the military authorities.

There is no obligation on the military authority to take over a man
committed as a deserter, and in certain circumstances it is their duty not to

do so. See K.R.. paras. 517-540.

Sub-sections (5) and (7). Or as he may direct. These words were'added

by the Army (Annual) Act, 1898, for the purpose of enabling the_Secretary
of State to delegate bis duties under the section.

For detinitiou of India and colony, see a. 190 (21), (23),
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Part IV.

155-156
Penalty on
trafficking
in commis-
sions.
34 & 35
Viet. c. 86.

3S&39
Viet. c. 16.

Penalty on
purchasing
from
soldiers

regimental
necessaries,
t-quip-
meiits,
stores, &c.

155. Every person (except the Army Purchase Commissioners,
and persons acting under their authority by virtue of the Regu-
lation of the Forces Act, 1871) who negotiates, acts as agent for,

or otherwise aids or connives at

(1.) The sale or purchase of any commission in His Majesty's

regular forces
; or

(2.) The giving or receiving of any valuable consideration in

respect of any promotion in or retirement from such

forces, or any employment therein
;
or

(3.) Any exchange which is made in manner not authorised by
regulations made in pursuance of the Regimental Exchanges

Act, 1875, and in respect of which any sum of money or

other consideration is given or received,

shall be liable on conviction on indictment or information to a fine

of one hundred pounds, or to imprisonment for any period not

exceeding six months, and if an officer, on conviction by court-

martial, to be dismissed the service.

156. (1.) Every person who

(a.) Buys, exchanges, takes in pawn, detains, or receives from a

soldier, or any person acting on his behalf, on any pretence
whatsoever

;
or

(b.~)
Solicits or entices any soldier to sell, exchange, pawn, or

give away ;
or

(c.) Assists or acts for a soldier in selling, exchanging, pawning,
or making away with,

any of the property following ; namely, any arms, ammunition,

equipments, instruments, regimental necessaries, or clothing, or

any military decorations of an officer or soldier, or any furniture,

bedding, blankets, sheets, utensils, and stores in regimental charge,

or any provisions or forage issued for the use of an officer or soldier

or his horse, or of any horse employed in His Majesty's service,

shall, unless he proves either that he acted in ignorance of the

same being such property as aforesaid, or of the person with whom
he dealt being or acting for a soldier, or that the same was sold by
order of a Secretary of State or some competent military authority,

be liable on summary conviction, in the case of the first offence, to

a fine not exceeding twenty pounds, together with treble the value

of any property of which such offender has become possessed by
means of his offence

;
and in the case of a second offence, to a fine

not less than five pounds and not exceeding twenty pounds, together

with treble the value of any property of which such offender has

become possessed by means of his offence, or to imprisonment, with

or without hard labour, for a term not exceeding six months.

(2.) Where any such property as above in this section mentioned

is found in the possession or keeping of any person, such person

may be taken or summoned before a court of summary jurisdiction,
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and if such court have reasonable ground to believe that the Part IV.

property so found was stolen, or was bought, exchanged, taken in
~~

pawn, obtained or received in contravention of this section, then if

such person does not satisfy the court that he came by the property

so found lawfully and without any contravention of this Act, he

shall be liable on summary conviction to a penalty not exceeding

five pounds.

(3.) A person charged with an offence against this section, and

the wife or husband of such person, may, if he or she think fit, be

sworn and examined as an ordinary witness in the case.

(4.) A person found committing an offence against this section

may be apprehended without warrant, and taken, together with the

property which is the subject of the offence, before a court of

summary jurisdiction ; and any person to whom any such property

as above mentioned is offered to be sold, pawned, or delivered, who
has reasonable cause to suppose that the same is offered in contra-

vention of this section, may, and if he has the power shall, appre-

hend the person offering such property, and forthwith take him,

together with such property, before a court of summary juris-

diction.

(5.) A court of summary jurisdiction, if satisfied on oath that

there is reasonable cause to suspect that any person has in his

possession, or on his premises, any property on or with respect to

which any offence in this section mentioned has been committed,

may grant a warrant to search for such property, as in the case of

stolen goods : and any property found on such search shall be

seized by the officer charged with the execution of such warrant,

who shall bring the person in whose possession the same is found

before some court of summary jurisdiction, to be dealt with accord-

ing to law.

(6.) For the purposes of this section property shall be deemed to

be in the possession or keeping of a person if he knowingly has it

in the actual possession or keeping of any other person, or in an

house, building, lodging, apartment, field, or place, open or inclosed,

whether occupied by himself or not, and whether the same is so

had for his own use or benefit, or for the use or benefit of another.

(7.) Articles which are public stores within the meaning of the 33 & 39 Viet.

Public Stores Act, 1875, and are not included in the foregoing
c' '

description, shall not be deemed to be stores issued as regimental
necessaries or otherwise within the meaning of section thirteen of

that Act.

(8.) It shall be lawful for the Governor- General of India or for

the legislature of any colony, on the recommendation of the

Governor thereof, but not otherwise, by any law or ordinance to

reduce a minimum fine under this section to such amount as may
to such Governor-General or legislature appear to be better adapted
to the pecuniary means of the inhabitants.
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Part IV. (9.) Every person who receives, detains, or has in his possession

the identity certificate or life certificate of a person entitled to a

156-157. military pension or to reserve pay or to any bounty as a pledge orj

security for a debt, or with a view to obtain payment from the

pensioner or person entitled to the pay or bounty of a debt due g

either to himself or to any other person, shall be liable on summary
conviction to the like penalty as for an offence under sub-section-

one of this section, and the certificate shall be deemed to be

property within the meaning of this section.

ZS'OTE.

This section applies to natives of India and to the arms, &c., of Indiaa

soldiers.

Sub-section (2). It was held in Laics v. Read, 63 L.J. Q.B. 683, that

the arrest, without warrant, of a person found in possession of stores waa

lawful, even though the person was charged and convicted of purchasing the

stores from a soldier under sub-section (1), and that an action for false,

imprisonment in such a case would not lie.

Sub-section (3). This sub-section is virtually repealed by the Criminal'

Evidence Act, 1898, which enables persons charged with offences, and the

wives or husbands of such persons, to give evidence subject to certain

conditions, aud supersedes all existing enactments authorising such persons to

give evidence. See Rule 80, and note.

For definition of India, colony, court of summary jurisdiction, and horse,

Bee s. 190 (21), (23), (35), (40).

Sub- section (9). This sub-section, as amended by the Army (Annual) 6

Act, 1904, now applies to any long training bounty certificates which may I

be held by militiamen or yeomen. (See Army Order 115 of 1901.)

Jurisdiction.

Person not 157. "Where a person subject to military law has been acquitted

twice*
red *

or convicted of an offence by a court-martial, he shall not be liable

to be tried again by a court-martial in respect of that offence.

NOTE.

Where a court is illegally constituted as, tor example, if convened by an

officer not authorised to convene it, or if composed of too few members it

is no court at all, and therefore the accused will not really have beenj

tried, and may be tried again.

So also, a finding of conviction if not confirmed is of no validity (s. 54 (6)),

and the accused therefore in such a case has not been convicted, and can be

tried again. See ch. V, para. 5.

The principle of law is that a man shall not be tried twice in respect of

the same offence. It has been laid down that the te*t question is Would

the evidence produced on the second trial have sufficed to support a con-

viction on the first. If so, the second trial is illegal aud void.

"Where a man is retried on the same charges, it is not usual to impose a

more severe punishment than that awarded on the first trial, and a confirming

officer should exercise his uower of remission when confirming the proceedings,

if a greater punishment has been awarded on the second trial.

Where on the second trial the charge is for a different offence or the

particulars refer to a different set of facts, the second trial is valid, but an

offence oi which under s. 56 the man could have been convicted on the firsi

trial is not a different offence.
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158. (1.) Where an offence under this Act has been committed Part IV

by any person while subject to military law, such person may be
, ~\^o

taken into and kept in military custody, and tried and punished Liability to

for such offence, although he, or the corps or battalion to which he ^
1

j

r5

belongs, has ceased to be subject to military law, in like manner as he "

might have been taken into and kept in military custody, tried

or punished, if he or such corps or battalion had continued so

subject :

Provided that where a person has since the commission of an

offence ceased to be subject to military law, he shall not be tried

for such offence, except in the case of the offence of mutiny,

desertion, or fraudulent enlistment unless his trial commences

within three months after he has ceased to be subject to military

law
;
but this section shall not affect the jurisdiction of a civil

court in the case of any offence triable by such court as well as by
court-martial.

(2.) "Where a person subject to military law is sentenced by
I court-martial to penal servitude, imprisonment, or detention, this

Act shall apply to him during the term of his sentence, not-

withstanding that he is discharged or dismissed from His Majesty s

service, or has otherwise ceased to be subject to military law, and

I he may be kept, removed, imprisoned, made to undergo detention,

and punished accordingly as if he continued to be subject to

military law.

NOTE.

This section arises out of the difference between the status of a soldier and

the status of a civilian. A soldier, using the term in its larger sense, repeatedly

changes his status from soldier to civilian and from civilian to soldier. In

the regular forces this change takes place when a soldier is transferred to

the reserve, when he comes back from the reserve to the army on being called

out for permanent service or for training, and again when he returns to

civil life on being released from service or at the end of his training. A
militiaman, as a general rule, is for a short time only in every year under

military law, and returns again to his civil status in the same year. Tlr-

volunteers, again, are constantly changing their status, as they are subject tn

military law when they are acting with the regular forces, and arc' not subject

totliat law under other circumstances, except when on actual servn,'.

This section then provides that if a person while subject to military 1:i\v

commits a military offence, he may be punished for that offence, though ho

may have changed his status before he is tried, but he can be trie I only
within three months after the military status ceases. An exception is made
with respect to mutiny, desertion, and fraudulent enlistment, as the.^e offences

may be tried at any time after they have been committed, subject to th

restrictions in s. 161. Further exemptions are made by the Reserve Forces

Act, 1882, s. 26 (2), and the Militia Act, 1882, s. 43 (2).

The section further enacts that a sentence for a military offence shall not

be affected by the offender being discharged or dismissed, or otherwise ceasing
to be subject to military law.

An offence has been committed This includes the case of where an offence

has been alleged to have been committed. (See Jfarks v. -Frogley, L.R. [18981
1 Q.B. 888.)

(M.L.) '2 C
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Part IV,

ss.

158-161.

Liability to

military
law in

respect of

place of

commission
of offence.

Punish-
ment not
increased

by trial

elsewhere
than offence
committed.

Liability to

military
law in

respect of

time for
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It has been ruled by a Judge Advocate-General that a militiaman

sentenced by his commanding officer to imprisonment during his period of

training, can be kept in prison for the whole term of his sentence, although
the period of training expires before the expiration of the sentence.

159. Any person subject to military law who within or without

His Majesty's dominions commits any offence for which he is liable

to be tried by court-martial, may be tried and punished for such

offence at any place (either within or without His Majesty's

dominions) which is within the jurisdiction of an officer authorised

to convene general courts- martial, and in which the offender may
for the time .being be, in the same manner as if the offence had

been committed where the trial by court-martial takes place, and

the offender were under the command of the officer convening such

court-martial.

NOTE.

This section provides that an offender may be tried by court-martial

:i n y where, so long as he is tried within the jurisdiction of an officer authorised

to convene general courts-martial.

160. No person shall be subject to any punishment or penalties

under the provisions of this Act other than those which could

have been inflicted if he had been tried in the place where the

offence was committed.

NOTE.

This enactment .seems useless, as any difference in punishment under the

Act is not dependent on the place of trial.

161. A person shall not in pursuance of this Act be tried or

punished for any offence triable by court-martial committed more

than three years before the date at which his trial begins, except

in the case of the offence of mutiny, desertion, or fraudulent

enlistment
;
but this section shall not affect the jurisdiction of a

civil court in the case of any offence triable by such court, as well

as by court-martial
;
and where a soldier has served continuously

in an exemplary manner for not less than three years in any corps

of His Majesty's regular forces, he shall not be tried for any such

offence of desertion (other than desertion on active service), or of

fraudulent enlistment, as was committed before the commencement

of such three years, but where such offence was fraudulent enlist-

ment, all service prior to such enlistment shall be forfeited.

Provided that a Secretary of State may restoi*e all or any part of the

service forfeited under this section to any soldier who may perform

good or faithful service, or may otherwise be deemed by such

Secretary of State to merit such restoration of service.

NOTE.

The effect of this section is that on the expiration of Ihree years from

the commission of an offence, the offender is free from being tried or punished
\inder this Act by court-martial, for any offence except mutiny, desertion

or fraudulent enlistment. Mutiny may be tried at any time. With regard to

desertion and fraudulent enlistment, it is provided that except in the case



Adjustment of Military and Civil Law. 403

of one of the greatest of all military crimes desertion on active servico Part IV.
he is not to be tried for the offence if he has served continuously in an

exemplary manner for three years in a corps of the regular forces. In the 8 '

case of fraudulent enlistment, inasmuch as he has chosen to quit his old
loi ~

corps and enter into a new contract to serve for a further term of years, ho

will be held to serve according to that contract and will not reckon any of

his prior service
;

unless the Secretary of State, under the power given by
the proviso to the section (which was added by the Army (Annual) Act,

1900), restores the whole or some part of the forfeited service in consideration

of good or faithful service or some other meritorious conduct.

In an exemplary manner. This means that the man has had no entry

in the regimental conduct sheet for a continuous period of three years, K.R.,

para. 489.

Active service. For definition, see s. 189.

162. (1.) If a person sentenced by a court-martial in pursuance Adjustment

of this Act to punishment for an offence is afterwards tried by a and civil

civil court for the same offence that court shall, in awarding punish-
law< '

nieut, have regard to the military punishment he may already have

undergone.

(2.) Save as aforesaid, nothing in this Act shall exempt an officer

or soldier from being proceeded against by the ordinary course of

law, when accused or convicted of any offence, except such an

offence as is declared not to be a crime for the purpose of the pro-

visions of this Act relating to taking a soldier out of His Majesty's

service.

(3.) If an officer

(a.) Neglects or refuses ou application to deliver over to the civil

magistrate any officer or soldier under his command who
is so accused or convicted as aforesaid

;
or

(b.) Wilfully obstructs or neglects or refuses to assist constables

or other ministers of justice in apprehending any such

officer or soldier,

such commanding officer shall, on conviction in any of His Majesty's

superior courts in the United Kingdom, or in a supreme court in

India, be guilty of a misdemeanor.

(4.) A certificate of a conviction of an officer under this section,

with the judgment of the court thereon, in such form as may be

directed by a Secretary of State, shall be transmitted to such

Secretary of State.

(5.) Any offence committed by any such commanding officer out

of the United Kingdom shall, for the purpose of the apprehension,

trial, and punishment of the offender, be deemed to have been

committed within the jurisdiction of His Majesty's High Court of

Ju&tice in England ; and such court shall have jurisdiction as if the

place where the offence was committed or the offender may for the

time being be were in England.

(6.) Where a person subject to military law has been acquitted

or convicted of an offence by a competent civil court, he shall not

be liable to be tried in respect or that oiience under this Aa.
(M.L.) 2 c 2
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Part IV. KoTE -

This section, in effect, declares that a person subject to military law Is not

3S- to be exempted from the civil law by reason of his military status, so that

162163. a person acquitted or convicted of an offence by a court-martial may still

be tried by a civil court for the same offence, as being an offence against the

civil law. Sub-section (1), however, provides in favour of the soldier,

that a civil court in awarding punishment for an offence, shall have regard

to any military punishment he may already have undergone ;
while sub-

section (6) further declares that where a person subject to military law has

been acquitted or convicted of an offence by a competent civil court, he

shall not be tried under military law for that offence.

As to sub-section (2), see s. 144.

Sub-section (5). It will be observed that an offence, though committed

out of the United Kingdom, can be tried and punished in England. See also

e. 170 (3).

Sub-section (6). If a non-commissioned officer is convicted by a civil court,
]

the case is to be reported to an officer not below the rank of brigadier-general
'

so that he may consider whether it is desirable to recommend the reduction

of the offender: K,R., para. 506.

Evidence.

Regulators 163. (1.) The following enactments shall be made with respect to

evidence. evidence in proceedings under this Act, whether before a civil court

or a court-martial ;
that is to say,

(a.) The attestation paper purporting to be signed by a person on

his being attested as a soldier, or the declaration pur-

porting to be made by any person upon his re-engagement
in any of His Majesty's regular forces, or upon any
enrolment in any branch of His Majesty's service, shall

be evidence of such person having given the answers to

questions which he is therein represented as having given :

The enlistment of a person in His Majesty's service

may be proved by the production of a copy of his attesta-

tion paper purporting to be certified to be a true copy by
the officer having the custody of the attestation paper
without proof of the handwriting of such officer, or of his

having the custody of the paper :

(6.) A letter, return, or other document respecting the service of

any person in or the discharge of any person from any

portion of His Majesty's forces, or respecting a person not

having served in or belonged to any portion of His

Majesty's forces, if purporting to be signed by or on behalf

of a Secretary of State, or of the Commissioners of the

Admiralty, or by the commanding officer of any portion

of His Majesty's forces, or of any of His Majesty's ships,

to which such person appears to have belonged, or alleges

that he belongs or had belonged, shall be evidence of the

. facts stated in such letter, return, or other document :

(c.) Copies purporting to be printed by a Government printer

c.f King's. Regulations, or regulations referred to in section
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one hundred and forty-two of this Act, of royal warrants, Part IV.

of army cuvulars or orders, and of rules made by His ~~T

Majesty, or a Secretary of State, in pursuance of this Act,

shall be evidence of such regulations, royal warrants, army
circulars or orders, and rules :

(d.) An army list or gazette purporting to be published by

authority, and either to be printed by a Government

printer, or to be issued, if in the United Kingdom, by
His Majesty's Stationery Office, and if in India, by some

office under the Governor-General of India or the Governor

of any Presidency in India, shall be evidence of the

status and rank of the officers therein mentioned, and of

any appointment held by such officers, and of the corps or

battalion or arm or branch of the service to which such

officers belong :

(e.) Any warrants or orders made in pursuance of this Act by

any military authority shall be deemed to be evidence of

the matters and things therein directed to be stated by or

in pursuance of this Act, and any copies of such warrants

or orders purporting to be certified to be true copies by
the officer therein alleged to be authorised by a Secretary
of State or Commander-in-Chief to certify the same shall

be admissible in evidence.*****
[Paragraph (/) is repealed by the Reserve Forces Act, 1882, but is re-

euacted iii substance by s. 21 (2) of that Act for both the army and militia

reserve : see p. (528 below. J

(g.) Where a record is made in one of the regimental books in

pursuance of any Act or of the King's Regulations, or

otherwise in pursuance of military duty, and purports to

be signed by the commanding officer or by the officer

whose duty it is to make such record, such record shall

be evidence of the facts thereby stated :

(/t.) A copy of any record in one of the said regimental books

purporting to be certified to be a true copy by the officer

having the custody of such book shall be evidence of such

record :

(i.) A descriptive return within the meaning of this Act, pur-

porting to be signed by a justice of the peace shall be

evidence of the matters therein stated.

(2) For th'j purposes of this Act the expression "Government

printer" means any printer to His Majesty, and in India any
Government press.

NOTE,

See generally as to evidence of documents, ch. VI, paras. 33-iO.

This- section provides for the admissibility iu evidence of a Variety of

documents or copies of documents used in the administration of military Law,
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Part IV\ but dees not make them conclusive evidence
;

therefore evidence may be

given to contradict them.
BS> In the case of such a document, for instance, as a letter respecting the

service of a man, great caution is required as regards the identity of the

accused with the person named in the document
;
and if the accused denies

that the facts stated in any such document apply to him, independent
evidence of identity must be obtained. See Rule 46 (B) and note.

Documents made evidence by this section except those mentioned in sub-

section (1) (c) and (d) can only be received as such when produced by a

witness on oath.

(a.) Purporting. This expression in this and other paragraphs means

that if the paper appears to be certified or to be signed as mentioned in the

paragraph, it can be accepted without calling a witness to prove that it has

been so certified, signed, &c.
,
unless indeed some evidence is given to the

contrary. If any evidence is produced casting a doubt on the authenticity
of a document, the court should require evidence, of the certificate or

signature, &c., to be given by a witness.

(c.) Since 1st January, 1888, the regulations formerly notified in Army
circulars have been promulgated together with General Orders iinder the

title of Army Orders. The language of this section was modified by the

Army (Annual) Act, 1895, so as to make it expressly applicable to Army
Orders.

(^.) For the purpose of this paragraph it is important that the records in

the regimental books should be signed by the proper officer, namely, the

officer required by this Act, by the King's Regulations, or by his military

duty, to make the record. A record not in the regimental books is not

made evidence.

Evidence of 164 - Whenever any person subject to military law has been

Won or
nV1C~

tried by any civil court, the clerk of such court, or his deputy, or

acquittal. other officer having the custody of the records of such court, shall,

if required by the commanding officer of such person, or by any
other officer, transmit to him a certificate setting forth the offence

for which the person was tried, together with the judgment of the

court thereon if he was convicted, and the acquittal if he was

acquitted, and shall be allowed for such certificate a fee of three

shillings. Any such certificate shall be sufficient evidence of the

conviction and sentence or of the acquittal of the prisoner, as the

case may be.

KOTE.

The object of this section is to facilitate the proof of a conviction or

acquittal by a civil court.

,., 165. The original proceedings of a court-martial, purporting to

conviction be signed by the president thereof and being' in the custody of the

martial. Judge Advocate-General, or of the officer having the lawful custody

thereof, shall be deemed to be of such a public nature as to be

admissible in evidence on their mere production from such custody ;

and any copy purporting to be certified by such Judge Advocate-

General or his deputy authorised in that behalf or by the officer

having such custody as aforesaid, to be a true copy of such pro-

ceedings or of any part thereof, shall be admissible in evidence
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without proof of the signature of such Judge Advocate-General, Part IV

deputy, or officer ;
and a Secretary of State, upon production of any

such proceedings or certified copy, may, by warrant under his hand, 165.106.

authorise the offender appearing therefrom to have been convicted

and sentenced to any punishment, to be imprisoned and otherwise

dealt with in accordance with the sentence in the proceedings or

certified copy mentioned.

NOTE.

This section facilitates the proof of transactions of courts-martial, by

declaring that the proceedings or certified copies thereof shall be admissible

in evidence.

Purporting. See note to s. 163.

Shall be deemed to be of stick a public nature, cfc. See 14 & 15 Viet. c. W,
s. 14, which makes a certificate of the document by the officer having the

custody of it admissible in evidence, and requires the officer to furnish

certified copies upon payment of not more than <id. for every folio of 90 words,

and enacts a punishment for false copies, and for the forgery of the officer's

signature or seal.

A Secretary of State, by warrant under his hand. The object of this is to

avoid such difficulties as arose in Lieutenant Allen's case (see ch. viii.,

paras. 35-87), where there is no doubt that an officer or soldier convicted

abroad has been properly convicted, but no proper warrant has been sent

home authorising his retention in custody. See s. 172 (4) and note.

Summary and other Legal Proceedings.

166. (1.) A court of summary jurisdiction having jurisdiction in prosecution

the place where the offence was committed, or in the place where ^^,|?
ce

the offender may for the time being be, shall have jurisdiction over eorery and
application

all offences triable in a civil court under this Act, except any such of fines.

offence as is declared by this Act to be a misdemeanor, or to be

punishable on indictment
;
and any offence within the jurisdiction

of a court of summary jurisdiction may be prosecuted, and the fine

and forfeiture in respect thereof may be recovered on summary

conviction, in manner provided by the Summary Jurisdiction Acts.

(2.) Any proceedings taken before a court of summary jurisdiction

in pursuance of this Act shall be taken in accordance with the

Summary Jurisdiction Acts so far as applicable.

(3.) A court of summary jurisdiction imposing a fine in pursuance

of this Act may, if it seem fit, order a portioif of such fine not

exceeding one-half to be paid to the informer.

(4.) "Where the maximum fine or imprisonment which a court of

summary jurisdiction in England, when sitting in an occasional

courthouse, is authorised by law to impose is less than the minimum
fine or imprisonment fixed by this Act, the court may impose the

maximum fine or imprisonment which such court is authorised by
law to impose, but if required by either party, shall adjourn the case

to the next practicable petty sessional court.

(5.) The court of summary jurisdiction in Ireland, when hearing

and determining a case arising under this Act, shall be constituted
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Part IV. either of two or more justices of the peace sitting at some court or

public place at which justices are for the time being accustomed to

166-167. assemble for the purpose of holding petty sessions, or of some

magistrate or officer sitting alone or with others at some court or

other place appointed for the public administration of justice and

for the time being empowered by law to do alone any act authorised

to be done by more than one justice of the peace.

(6.) Subject to the provisions of this Act with regard to the

payment to the informer, fines and other sums recovered before

a court of summary jurisdiction in pursuance of this Act shall,

notwithstanding anything contained in any other Act, if recovered

in England, be paid into the Exchequer, arid if recovered in

it ft 15 Viet. Ireland, shall be applied in manner directed by the fines Act

(Ireland), 1851, aud any Acts amending the same.

NOTE.

Sects. 166, 167, and 168 are the sections ordinarily inserted in Acts of

Parliament for the recovery of fines and the prosecution of offences before

justices of the peace, police magistrates, or in Scotland sheriffs, who are all

referred to as courts of summary jurisdiction. See the definition in s. 190 (35).

See also as regards England, the Summary Jurisdiction Act, 1879 (42 &
43 Viet. c. 49) ;

under which a court of summar}' jurisdiction must when

trying a case consist in England, except London, of two justices or of a

.stipendiary magistrate, aud in London, of the Lord Mayor or an alderman in

the city, and elsewhere of a metropolitan police magistrate.

Sub-section (4). Under the last-mentioned Act, two justices, if not sitting

in a petty sessional courthouse, have only limited powers of fine and

imprisonment; and such powers do not extend to imposing the minimum
fine or imprisonment fixed in some cases by this Act. In such a case they

may, under this subsection, impose the maximum fine or imprisonment which

they can impose in ordinary cases, i.e., 20s. or 14 days (42 & 43 Viet. c. 49,

s. 20 (7) ).

167. (1.) In Scotland, offences and fines which may be prosecuted

proceedings and recovered on summary conviction may be prosecuted and
'

recovered, and proceedings under this Act may be taken at the

instance of the procurator fiscal of the court, or of any person in

that behalf authorised by a Secretary of State or the Commander-

in-Chief, or of any person authorised by this Act to complain.

(2.) All fines under this Act in default of payment, and all orders

made under this Act failing compliance, may be enforced by im-

prisonment for a term to be specified in the order or conviction, but

not exceeding three months, and the conviction and warrant may
27 & 28 Viet ke in the form number three of Schedule K of the Summary Pro-
c. 53.

'

cedure Act, 1864.

(3.) All fines and other sums recovered under this Act before a

court of summary jurisdiction, subject to any payment made to the

informer, shall be paid to the King's and Lord Treasurer's Remem-

brancer, on behalf of His Majesty,

(4.) It shall be no objection to the competency of a person to
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give evidence as a witness in any prosecution for offences under this Part IV.

Act, that such prosecution is brought at the instance of such

person. 167-170.

(5.) Every person convicted of an offence under this Act shall

be liable in the reasonable costs and charges of such conviction.

(6.) All jurisdictions, powers, and authorities necessary for the

purposes of this Act are conferred on the sheriffs and their

substitutes and on justices of the peace.

(7.) The court may make, and may also from time to time alter

or vary, summary orders under this Act on petition by the pro-

curator fiscal of the court, or such person as aforesaid, presented
in common form.

NOTE.

See also the Summary Jurisdiction (Scotland) Act, 1881, 44 & 45 Viet. c. 33.

168. All. offences under this Act which may be prosecuted, and Summary

all fines under this Act which may be recovered on summary con-

victiou, and all proceedings under this Act which may be taken

before a court of summary jurisdiction, may be prosecuted and India, and

recovered and taken in the Isle of Man, Channel Islands, India,

and any colony in such courts and in such manner as may be from

time to time provided therein by law, or if no express provision
is made, then in and before the courts and in the manner in which

the like offences and fines may be prosecuted and recovered and

proceedings taken therein by law, or as near thereto as circum-

stances admit.
NOTE.

For definitions of India and colony see s. 190 (21), ('23).

169. It shall be lawful for the Governor-General of India, and Power of

for the legislature of any colony, to provide by law for reducing any General of

fine directed by this Act to be recovered on summary conviction
and'iegisla-

to such amount as may appear to the Governor-General or leeisla- ture ot

colony as
ture to be better adapted to the pecuniary means of the inhabitants, to tines.

and also to declare the amount of the local currency which is to be

deemed for the purposes of this Act to be equivalent to any sum of

British currency mentioned in this Act.

170. (1.) Any action, prosecution, or proceeding against any
Protection

person for any act done in pursuance or execution or intended acting

execution of this Act, or in respect of any alleged neglect or default

in the execution of this Act, shall not lie or be instituted unless it

is commenced within six months next after the act, neglect, or

default complained of, or in case of a continuance of injury or

damage, within six months next after the ceasing thereof.

(2.) In any such action tender of amends before the action was

commenced may, in lieu of or in addition to any other plea, be

pleaded. If the action was commenced after such tender, or is

proceeded with after payment into court of any money in satisfaction
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Part IV

ss.

17O-172.

Exercise of

powers
vested in
holder of

military
office.

Provisions
as to war-
rants and
orders of

military
authorities.

of the plaintiffs claim, and the plaintiff does not recover more than

the sum tendered or paid, he shall not recover any costs incurred

after such tender or payment, and the defendants shall be entitled

to costs, to be taxed as between solicitor and client, as from the

time of such tender or payment ;
but this provision shall not affect

costs on any injunction in the action.

(3.) Every such action, and also every action against a member
or minister of a court-martial in respect of a sentence of such

court, or of anything done by virtue or in pursuance of sucli

sentence, shall be brought in one of His Majesty's superior com ts

in the United Kingdom (which courts shall have jurisdiction to

try the same wherever the matter complained of occurred) or in a

supreme court in India, or in any colonial court of superior

jurisdiction, provided the matter complained of occurred within the

jurisdiction of such Indian or Colonial court respectively, and in

no other court whatsoever.
NOTE.

With respect to actions for damages and other proceedings against officers

acting without jurisdiction or in excess of their jurisdiction, see ch. VJ11,

para. 40. This section prevents any such action or other proceeding being

instituted after the expiration of six months from the date of the act or default

complained of.

Actions can be brought in courts at home in respect of acts done abroad.

See ch. VIII, paras. 56, 57.

See note to para. 102 of ch. VIII as to the modifications introduced into
|

this section by the Public Authorities Protection Act, 18'JS (56 & 57 Viet. c. 61). j

Miscellaneous.

171. Any power or jurisdiction given to, and any act or thing to

be done by, to, or before any person holding any military office may
be exercised by, or done by, to, or before any other person for the

time being authorised in that behalf according to the custom of the

service, or according to rules made under section seventy of this Act.

NOTE.

The object of this section is to prevent any legal difficulties arising from

the usage of the army relating to the delegation of authority by one officer

to another. For example, an officer authorised by the commanding officer

to tell off offenders can exercise the powers of the commanding officer under

sect. 46. Again, a report which is directed by this Act to be made to a general

officer or to an officer having power to convene or confirm courts-martial may
be addressed to the adjutant or other person to whom such reports are

usually addressed. See also fiule 131.

172. (1.) Where any order is authorised by this Act to be made

by the Commander-in-Chief or the Adjutant-General, or by the

Comniander-in-Chiel or Adjutant- General of the forces in India,

or by any general or other officer commanding, such order may be

signified by an order, instruction, or letter under the hand of

any officer authorised to issue orders on behalf of such Commander-

in-Chief, Adjutant-General, or general or other officer commanding,
and an order, instruction, or letter purporting to be signed by any
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officer appearing therein to be so authorised shall be evidence of Part IV.

his being so authorised.
~~~

(2.) The foregoing enactment of this section shall extend to

any order or directions issued in pursuance of this Act in relation

I

to a military convict or military prisoner or soldier undergoing

detention, and any such order or directions shall not be held void

by reason of the death or removal from office of the officer signing
or ordering the issue of the same, or by reason of any defect in

such order or directions, if it be alleged in such order or direc-

Itions that the convict, or prisoner, or soldier has been convicted,

and there is a good and valid conviction to sustain the order or

directions.

(3.) An order in any case if issued in the prescribed form shall

be valid, but an order deviating from the prescribed form if

otherwise valid shall not be rendered invalid by reason only of

such deviation.

1(4.)

Where any military convict, or military prisoner, or soldier

undergoing detention, is for the time being in custody, whether

military or civil, in any place or manner in which he might legally

jbe kept in pursuance of this Act, the custody of such convict, or

(prisoner, or soldier, shall not be deemed to be illegal only by
reason of any informality or error in or as respects the order,

warrant, or other document, or the authority by or in pursuance.

|
whereof such convict, or prisoner, or soldier was brought into or

is detained in such custody, and any such order, warrant, or docu-

ment may be amended accordingly.

(5.) Where a military convict, or a military prisoner, or a soldier

undergoing detention, or a person who is subject to military law and

charged with an offence, is a prisoner or soldier in military custody,
and for the purpose of conveyance by sea is delivered on board a

ship to the person in command of the ship or to any other person on

board the ship acting under the authority of the commander, the

I

order of the military authority which authorises the prisoner or

soldier to be conveyed by sea shall be a sufficient authority to such

person, and to the person for the time being in command of the ship,

j

to keep the said prisoner or soldier in custody and convey him in

I
accordance with the order, and the prisoner or soldier while so

kept shall be deemed to be kept in military custody.

NOTE,

Hub-section (1). The object of this sub-section is similar to that of B. 171.

It will allow orders of a general or other officer to be signed by the staff

officer or adjutant as authorised by the custom of the service, but the con-
firmation of courts-martial, and warrants or other documents relating to

[imprisonment or detention or the infliction of any other punishment must be

signed by the officer himself.

Sub-sections (2) and (3) are introduced with a view to prevent military
proceedings from being rendered void by merely technical objections.
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Part TV.

ss.

172-174.

Furlough
in case of

sickness.

Licences of

canteens.

Rub-section (3). Prescribed. See Rule 133.

Sub-section (4). This sub-section is introduced for the same object as

sub-sections (2) and (3). These sub-sections would probably not meet a case

win-re the order, warrant, or document is issued by a person having no

authority to issue it. In sucli a case it will be advisable to procure a

warrant from a Secretary of State under s. 165.

173. If any soldier on furlough is detained by sickness or other

casualty rendering necessary any extension of such furlough in any

place, and there is not any officer in the performance of military

duty of the rank of captain, or of higher rank, within convenient

distance of the place, any justice of the peace who is satisfied of

such necessity may grant an extension of furlough for a period

not exceeding one month
;
and the said justice shall by letter

immediately certify such extension and the cause thereof to the

commanding officer of such soldier if known, and if not, then to a

Secretary of State. The soldier may be recalled to duty by his

commanding officer or other competent military authority, and the

furlough shall not be deemed to be extended after such recall
; but,

save as aforesaid, the soldier shall not in respect of the period of

such extension of furlough be liable to be treated as a deserter

or as absent without leave.

NOTE.

A soldier who makes a false statement to an officer or justice in respect of

extension of his furlough may be tried and punished by court-martial :

s. 27 (-1).

174. (1.) When a person holds a canteen under the authority

of a Secretary of State or the Admiralty, it shall be lawful for

any two justices within their respective jurisdictions to grant,

transfer, or renew any licence for the time being required to enable

such person to obtain or hold any excise licence for the sale of any

intoxicating liquor, without regard to the time of year, and

without regard to the requirements as to notices, certificates, or

otherwise, of any Acts for the time being in force affecting such

licences
;

and excise licences may be granted to such person

accordingly.

(2.) For the purposes of this section the expression licence

includes any licence or certificate for the time being required

by law to be granted, renewed, or transferred by any justices of

the peace, in order to enable any person to obtain or hold any
excise licence for the sale of any intoxicating liquor.

NOTE.

This section now applies only as regards Ireland, having been repealed as

regards England by the Licensing Act, 1902 (2 Edw. 7, c. 28), ss. 33,

34 (2), Sch., and as regards Scotland by the Licensing (Scotland) Act, 1903

(3 Edw.7,c. 25), s. 110, Sch. xiii. Under the provisions of s. 23 of the Act

of 1902 and s. 50 of the Act of 1903 respectively, excise licences for military

canteeus may be grunted in England and Scotland without a justice's licence

or certificate to any persons holding canteens under the authority of a

S& n lary of State.
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174A. Notwithstanding anything in the Disorderly Houses Act, Tart IV.

1751, or in the Theatres Act, 1843, where a recreation room ia
S

managed or conducted under the authority of a Secretary of State Use of

or the Admiralty, it may be used for public dancing, music, or other rooms^

public entertainment of the like kind or for the public performance
without

of stage plays, without any licence in pursuance of those Acts, or 25 Qeo o

either of them.

The object and effect of this section is to dispense with the necessily fur a

licence being obtained, where music, dancing, or any other public entertain-

ment is carried on in a recreation room which is managed under the authority

of the Secretary of State for War or of the Admiralty.

PART V.

APPLICATION OF MILITARY LAW, SAVIXH
PROVISIONS, AND DEFINITIONS. PartV.

Introductory Observations.

Part V of the Act points ont the persons who are subject to military law, Application
that is to say, who are liable to be tried and punished by courts-martial for

of Actto
i-i i ' c persons as

military and in some circumstances for civil offences under the provisions of officers or

the Act. soldiers.

Such persons are of three descriptions : first, the regular forces, that is to

say, the British forces, the Indian forces, and the colonial forces
; secondly,

the auxiliary forces, that is to- say, the militia, the yeomanry, and the

volunteers
; thirdly, persons subject to military law not belonging to either

the regular or the auxiliary forces, that is to say, either followers of the

regular forces, or persons employed in or with the regular forces when on
active service. The regular forces include the Itoyal Marines when on shore

and the reserve forces when called out.

The sections relating to the liability of persons subject to military law
divide them as follows : (i) persons subject to military law as officers

(s. 17o), and (ii) persons subject to military law as soldiers (s. 176). Sections

are then added pointing out the modifications wluch are necessary with

respect to the Royal Marines, the Indian forces, and' the auxiliary forces, and

with respect to certain members of the regular forces, that is to say, warrant

officers and non-commissioned officers,, and with respect to the reserve
;
also

with respect to persons who, though subject to military law as above stated,

belong neither to the regular nor to the auxiliary forces.

The officers of the land forces (commonly called officers of the regular Officers of

forces) form of course the principal class of persons subject to military law
fo

as officers.

The expression
" officer

"
is defined by s. 190 (4) of the Act to mean an

officer commissioned or in pay as an officer in His Majesty's forces, or any

arm, branch, or part thereof; also any person who by virtue of his com-
mission is appointed to any department or corps of any of the said forces ;

also any person, whether retired or not, who by virtue of his commission, or

otherwise, is legally entitled to the style and rank of an officer of any of the

said forces.

Every officer, as so defined, is not necessarily subject to military law. By
section 175 (1), that law applies to officers of the regular forces on the active

list
;
but officers of the regular forces who are not on the active list are not

as such subject to military law, though they become so subject if employed on
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Warrant
officers.

Officers of

marines and
of Ind'an
forces.

Part V. military service under an officer of the regular forces, or if they are members
- of the permanent staff of the militia, yeomanry, or volunteers.

The meaning of " active list
" must be ascertained by reference to the Eoyal

Warrant relating to pay. Under the warrant now in force, service on the

active list includes full pay service and half pay service, and full pay service

includes :

(a.) Service with a regiment or on the staff
;

(6.) Service while seconded
;
and

(e.) Service while on the temporary reserve list of the Engineers.

Under the above warrant, "half-pay" applies only to officers who are on

the half-pay list in anticipation of future employment in service on the

active list. Officers who have retired from the active list are no longer
included under the expression

" half pay officers," and the pay they receive

is termed " retired pay."

By s'. 190 (4) warrant and other officers holding honorary commissions are

declared to be officers within the meaning of the Act, and are consequently
amenable to military law as officers.

The expression
"
regular forces

"
is defined by s. 190 (8), to include the

Royal Marines and His Majesty's Indian forces, and officers in those forces

are therefore subject to military law as above mentioned, but with certain

modifications made by the Act in their respective cases, the details of which

are mentioned in ss. 179 and 180 and notes thereon. The most important are

as follows :

As regards the Marines, the jurisdiction of the Admiralty over them is not

interfered with
;
and when borne on the books of any ship in commission,

they are, speaking generally, subject to the laws governing the Navy.
As regards His Majesty's Indian forces, native officers, soldiers, and

followers of His Majesty's Indian forces are amenable to the Indian Articles

of War, though courts-martial for their trial may be convened by any officers

duly authorised to convene courts-martial under this Act.

Next in importance are all yeomanry officers who have received com-

missions since the 16th August, 1901, and the militia officers ; these are at all

times subject to military law: s. 175 (3), and the Militia and Yeomanry Act,
1901 (1 Edw. 7,c. 14), s.l.

Yeomanry officers, if they have not received commissions as such since the

16th August, 1901, and volunteer officers, on the other hand, not belonging to

the permanent staff, are only subject to military law when in actual command
of men who are subject to military law, or when their corps is called out, or

when, with their own consent, they are attached to or doing duty with any

body of troops (whether regular or auxiliary) subject to military law, or

are ordered on duty by the military authorities, s. 175 (5) (6). The effect of

these enactments is shortly, that volunteer officers and those yeomanry officers

who are on the old footing are subject to military law whenever the men

actually under their command are so subject, or their corps is on actual

military service
;
and also whenever they are doing duty, apart from their

corps, with any body of troops (whether regular or auxiliary) who are so

subject. See further as to the yeomanry, ch. IX, para. 112A. As to "actual

military service," in the case of volunteers, see s. 17 of the Volunteer Act,

1863 (26 & 27 Viet. c. 65), as amended by the Volunteer Act, 1900

(63 & 04 Viet. c. 39).

Officers belonging to the Eeserve of Officers and officers belonging to the

Indian Army Eeserve of Officers, are subject to military law only in the

i ir unistanees mentioned in paragraphs (10) and (9) respectively of s. 175 ; tee

also Pay/Warram, Part I, Section XII.

Officers of

militia,

yeomanry,
and volun-
teers.

Eeserve
officers.
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There remain certain persons who, without being commissioned officers of Part V.

any branch of His Majesty's service, are nevertheless declared in particular

circumstances to become subject to military law as officers. namely: Other
persons

(i.) Officers of forces raised out of the United Kingdom and India, and subject to

serving under an officer of the regular forces, see s. 175 (4) and note. law'as"
7

(ii.) Officers of strictly colonial forces. See s. 177 and note. officers.

(iii.) Persons who under the orders of a Secretary of State, or of the

<
I >\ ernor-General of India, accompany in an official capacity any of His

Majesty's troops on active service in any place beyond the seas
;
with the

qualification that such a person, if a native of India amenable to Indian

military law, will be subject to that law. See s. 175 (7) and note.

(iv.) Persons accompanying a force on active service, and holding from

the commanding officer of the force passes entitling them to be treated as

officers. See s. 175 (8) and note.

All soldiers of the regular forces are, as a matter of course, subject to Soldiers of

military law (s. 176 (1)), including in the expression "soldier" warrant he regular

officers not having honorary commissions, and non-commissioned officers,

s. 190 (5), (6). There are, however, certain special provisions as to the trial

and punishment of warrant officers and non-commissioned officers (ss. 182, 183)
which must be borne in. mind in dealing with the case of any such officer.

Here also it must be remembered that the regular forces include, subject to

certain modifications, the Koyal Marines and His Majesty's Indian forces.

S. 176 (2), coupled with s. 181 (2), obviates, by an express provision, any
doubt that could possibly have been raised as to the application of military
law to all uou-commissioned officers and men of the permanent staff of the

militia, yeomanry, and volunteers.

Non-commissioned officers and men of forces raised out of the United Colonial

Kingdom and India, and under the command of an officer of regulars, are f rces '

also subject to military law as soldiers. S. 176 (3), and note. As to men of

colonial forces, see s. 177, and note.

All pensioners not otherwise subject to military law are made so whenever Pensioners,

hey are employed in military service under the orders of an officer of the

regular forces, and the Act will apply to them as if they were part of the

regular forces: ss. 176 (4) and 178, and notes.

Beside the regular forces, men of the reserve and auxiliary forces are Reserve and
subject to military law when called out for service

;
and men in the reserve auxiliary

(like pensioners) also when they are employed in military service under the
forces '

orders of an officer of the regular forces.

This liability arises partly under the Army Act and partly under the Acts

relating to the reserve and auxiliary forces respectively. See eh. IX, para. 91,

and ch. XI.

Men in the Army or Militia Reserve Force when called out are subject to

military law under the Army Act (see s. 176 (5) ), and .Reserve Forces Act,

11882,

s. 14. As to reservists employed in military service, see Army Act,
S. 176 (5) (d).

A Militia Eeserve man cannot as such be called out in aid of the civil power, Army and

and, except on the occasions above mentioned, is not, except so far as he may
Militia

be a militiaman, subject to military law. An Army Eeserve man, on the

other hand, is in a modified way at all times subject to military law, inasmuch
as he is liable to be tried by a court-martial under s. 6 of the Eeserve Forces

| Act, 1882, for the offences mentioned in that section, which are failure to

attend at any place when required, insubordinate behaviour to superior
officers, and non-compliance with the regulations for the payment or govern-
ment of the force.
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Part V.

Militiamen,
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General
provisions
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application
ot military
law to

auxiliary
forces.

A militiaman as above mentioned (see cl>. XI. para. 46), is liable to a pre-

limiuary training ;
and every part of the militia is liable to be called out for

an annual training or to be embodied for actual service. When the corps
or other body to which a non-commissioned officer or man belongs is called

out for training, or embodied, that non-commissioned officer or man is subject
to military law. The individual militiaman is also subject to military law

during his preliminary training, or when he is undergoing any other training
with a portion of the regular forces or otherwise, or when he is attached to or

otherwise acting as part of the regular forces. See s. 176 (6) (whir-h super-
seded ss. 56 and 57 of the Militia (Voluntary Enlistment) Act, 1875, now

repealed), and Militia Act, 1882, ss. 23-27. Also a militiaman who volunteers

to serve under s. 2 of the Reserve Forces and Militia Act, 1898, is, whilst

so serving, subject to military law.

As to the liability of a member of the yeomanry enlisted after the IGth

August, 1901, to be called out for an annual training or for actual service,

see ch. XI, paras. 47, 48, 58
;

as to tho liability of other yeomen, sec eh.

IX, para. 112.

A yeoman enlisted after the 16th August, 1901, is subject to military law

in the same manner as a militiaman, and is also so subject when serving in

aid of the civil power; as to the position of other yeomen, see eh. IX,

para. 112.

"When a volunteer corps or part of a volunteer corps is called out into actual

military service (see ch. XI, para. Co), every member of that corps or

part of a corps is subject to military law. Individual members of the

volunteer corps are also subject to military law when they are being trained

or exercised with or are attached to or acting with any regular force, or when

they are being trained or exercised with any portion of the militia when

subject to military law, and when a body of volunteers assemble for the

purpose of proceeding to the place where they are to be so trained or exercised

they are so subject from the time they fall in for that purpose till the time

when they are dismissed on their return from that place. (See Marl's v.

Froffley [1898] 1 Q.B. 888.)

A volunteer who is called out for actual military service under s. 2 of the

Volunteer Act, 1900, is, during that service, subject to military law.

It is the duty of the commanding officer of a volunteer force, except when
the corps is called out, to provide for members of the corps, before entering
on any service in which they will become subject to military law, being
informed that they will be so subject, and having an opportunity of

withdrawing from that service; but the absence of such notice will not

exempt the volunteer. See s. 176 (^8), M'hich has superseded s. 23 of the

Volunteer Act, 1863 (26 & 27 Viet. e. 65), now repealed.

When a volunteer is subjected to military law, he may be punii-hed by
dismissal, in the event of his committing any offence triable by a court-

martial or by a commanding officer; s. 181 (6).

In the case of the auxiliary forces the distinction- between the case of the

corps being subject to military law and of individual members being subject

to military law is important. In the former case every member of the corps,

whether present with the corps or not, is subject to military law, and if absent

improperly can be dealt with as a deserter or absentee without leave (see

Militia- Act, 1882, ss. 23, 24, as to militiamen and yeomen). Wherever the

individual members only are subject, absent members are exempt. The
reason is obvious, especially in the. case of the volunteers. If the corps is

called out for actual service under proclamation, anyone who does not attend

is a deserter. If, on .the 'other hand, a volunteer coi'ps goes out for a field
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day with a portion of the regular forces, it is optional with the members
of that corps whether they do or do not attend, but if they attend they

'_
must be subject to the same rules and discipline as the forces with which 8 j-jg

they are serving, and must therefore be subject to military law.

Lastly. When troops are on active service abroad it is absolutely Persons not

necessary for the sake of military operations and discipline, that civilians who belonging

accompany them should be under the control of military officers and tribunals, to His

Civilians who accompany troops in an official capacity or who have Majesty s

obtained the privilege of a pass from the commanding officer of the force will, g^ect to
as already noticed, be subject to military law as officers. All other civilians, military
commonly known as followers, who accompany the troops either as sutlers law as

or on other business connected with the forces, or for purposes of business soldiere.

not necessary to the forces, or of pleasure or otherwise, will be subject to

military law as soldiers.

The only modification in the application of the Act to persons who do* not

belong to His Majesty's forces which requires notice here, is that such a

person cannot be punished by a commanding officer and cannot be tried by
regimental court-martial.

As to the trial and punishment of a person who or whose corps has ceased
to be subject to military law since the commission of the offence, see s. 158
and note.

Persons subject to Military Law.

175. The persons in this section mentioned are persons subject Persona

to military law as officers, and this Act shall apply accordingly to

all the persons so specified ;
that is to say,

law as

(1.) Officers of the regular forces on the active list, within the

meaning of any Royal Warrant for regulating the pay
and promotion of the regular forces, and officers not on
such active list who are emploj'ed on military service

under the orders of an officer of the regular forces who
is subject to military law :

(2.) Officers who are members of the permanent staffs of any of

the auxiliary forces, and are not otherwise subject to

military law :

(3.) Officers of the militia other than members of the permanent
staff :

(3A.) Officers of the Territorial Force other than members of.

the permanent staff :

(4.) All such persons not otherwise subject to militray law as-

may be serving in the position of officers of any troops or

portion of troops raised by order of His Majesty beyond the

limits of the United Kingdom and of India, and serving
-

under the command of an officer of the regular forces :

Provided that nothing in this Act shall affect the.

application to such persons of any Act passed by the.

legislature of a colony :

(5.) Officers of the yeomanry, and officers of the volunteers,.
whenever in actual command of men who are, in pursuance
of this Act, subject to military law, or when their corps is

on actual military service :

(6.) Any officer of the yeomanry or volunteers, whether in receipt
of pay or otherwise, during and in respect of the time

when with his own consent he is attached to or doing

duty with any body of troops for the time being subject

(M.L.) 2 D
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Part V, to military law, whether of the regular or auxiliary forces,

s r~5
or

>
with his own consent, is ordered on duty by the military

authorities :

(7:) Every person not otherwise subject to military law who
under the general or special orders of a Secretary of

State or of the Governor-General of India accompanies
in an official capacity equivalent to that of officer any of

His Majesty's troops on active service in anyplace beyond
the seas, subject to this qualification, that where such

person is a native of India, he shall be subject to Indian

military law as an officer :

(8.) Any person, not otherwise subject to military law accom-

panying a force on active service who shall hold from the

commanding officer of such force a pass revocable at the

pleasure of such commanding officer entitling such person
to be treated on the footing of an officer :

(9.) The persons holding commissions as officers in the Indian

Army reserve when such officers are called out in any
military capacity.

,(10.) Any reserve officer, within the meaning of the Royal
Warrant regulating the composition of the reserve of

officers, when he is ordered ou any duty or service, for

.which, as reserve officer, he is liable.

NOTE.

Paragraph (3). This now applies to all yeomanry officers commissioned

after the 16th August, 1901, who are therefore subject to military law at all

times.

Paragraph (4). This is not meant to include strictly colonial forces, but

only forces raised at the Imperial expense : see ch. XI, para. 3. See also I

s. 176 (3) and note. As to strictly colonial forces, see s. 177.

Paragraph (5). It will be observed that officers of the volunteers and those

; officers of the yeomanry to whom this paragraph continues to apply (i.e. ,
those

\vho received commissions not later than 16th August, 1901), are not subject

'to military law under this paragraph, except when they are in actual command
of men subject to military law (see s. 176 (7) and (8) ),

or when their corps

is ou actual military service. Consequently, an officer of volunteers who is

not present at a field day at which the volunteers are brigaded wilh regular

troops is not subject to military law, though if he were present with his

corps he would be so subject. Such an officer may .also be subject to military

law under the Acts relating to the yeomanry and volunteers. (See as to

yeomanry 44 Geo. 3, c. 54, ss. 22, 23
;

as to volunteers, 26 & 27 Viet. c. 65,

s. 17
;
and A.D. and E. (Commencement) Act, 1879, s. 5.)

Paragraphs (7) and (8). These paragraphs make certain persons subject

to military law as officers, who would otherwise be subject under s. 176 (10)

to trial and punishment as soldiers. The first extends to persons attached to

a military expedition by order of the Secretary of State or the Governor-

General of India in a diplomatic, scientific, or other official capacity. The

second would apply to persons like contractors or newspaper correspondents,

who obtain passes from the commanding officer of the force directing them to

bo treated as officers. It will be observed that an official of the Governor-



Application of Military Late (Soldiers'). 419

General, who is a native of India, will be. eii'.jject to Indian military law Part V.
See s. 180 (2).

See s. l4 for .special provisions applicable to persons made subject to ss.

military law by these paragraphs. 175-176.
Paragraph (10). This paragraph was added by the Army (Annual) Act, 1904.

See Pay Warrant, Part I, Section XII, as to the compjsitkm of the lie-serve

of Officers.

17Q. The persons in this section mentioned are persons subject to

military law as soldiers, and this Act shall apply accordingly to

all the persons so specified ;
that is to say, ffbfect'to

(1.) All soldiers of the regular forces : military

(2.) All non-commissioned officers and men of the permanent la '

?s

staff of any of the auxiliary forces who are not otherwise
Sl

subject to military law :

(3.) All nun-commissioned officers and men serving in a force

raised by order of His Majesty beyond the limits of the

United Kingdom and of India, and serving under the

command of an officer of the regular forces :

Provided that nothing in this Act shall affect the appli-
cation to such non-comoiissionei officers and men of any
Act passed by the legislature of a colony.

(4.) All pensioners not otherwise subject to military law who are

em}oyed in military service under the orders of an officer

of the regular forces :

{5.) All non-commissioned officers and men belonging to the army
reserve force or the militia reserve force,

(or.) When called out for training and exercise
;
and

(b.) When called out for duty in aid of the civil power ;

and

(c.) When called out on permanent service
;

* * *

and

(d.) When employed in military service under the orders
of an officer of the regular forces :

(6.) All non-commissioned officers and men in the militia of

the United Kingdom,
(a.) During their preliminary training ; and

(6.) When they or the body of militia to which they
belong are being trained or exercised either alone
or with any portion of the regular forces or other-

wise ;
and

(c.) When attached to or otherwise acting as part of or
with any regular forces ;

and

(d.) When embodied :

(6A.) All non-commissioned officers and men belonging to the
Territorial Force

(a.) When they are being trained or exercised, either
alone or with any portion of the regular forces or
otherwise

;
and

(6.) When attached to or otherwise acting as part of

or with any regular forces
;
and

(c.) When embodied
;
and

(d.) When called out for actual military service for

purposes of defence in pursuance of any agree-
ment.

(7.) All non-commissioned officers and men belonging to the

yeomanry force of the United Kingdom,
(a.) When they or their corps are being trained or

exercised, either alone or with any portion of

regular forces or with any portion of the militia
when subject to military law and

(M.L.) 2 D 2
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Part V. (6.) When they are attached to or otherwise acting as-

~j~ part of or with any regular forces
;
and

(c.) When their corps is on actual military service 5,

and

(d.) When serving in aid of the civil power :

(8.) All non-commissioned officers and men belonging to the-

volunteer forces of the United Kingdom,
(a.) When they are being trained or exercised with any

portion of the regular forces or with any portioi*

of the militia when subject to military law ;
and

(b.) When they are attached to or otherwise acting as

part of or with any regular forces
;
and

(c.) When their corps is on actual military service :

Provided that it shall be the duty of the commanding officer of

any part of the volunteer force not in actual military service,

when he knows that any non-commissioned officers or men belong-

ing to that force are about to enter upon any service which wili

render them subject to military law, to provide for. their being;

informed that they will become so subject, and for their having;

an opportunity of abstaining from entering on that service.

(9.) All persons who are employed by or are in the service of

any of His Majesty's troops when employed on active-

service beyond the seas, and who are not under the former

provisions of this Act subject to military law :

(10.) All persons not otherwise subject to military law who are

followers of or accompany His Majesty's troops, or any

portion thereof, when employed on active service beyond'
the seas

; subject to this qualification that where any such

persons are employed by or are followers of, or accompany

any portion of His Majesty's forces consisting partly of

His Majesty's Indian forces subject to Indian military

law, and such persons are natives of India, they shall be

subject to Indian military law.

NOTE.

Paragraph (2). See s. 181 (2).

Otherwise subject, cjr. Soldiers posted to the volunteer permanent staff

in tlieir territorial regiment would be "otherwise," i.e.
,
as being in tho>

regular forces, subject to military law.

Paragraph (3). This is not intended to include strictly colonial forces, but

only forces raised at the Imperial expense, whose maintenance is voted

annually by Parliament. It might, however, no doubt extend to a forcer

raised under a Colonial Act, but under the Imperial control. But strictly

colonial forces are dealt with by s. 177. See further ch. XI, para. 3.

Paragraph (4). See s. 178. Pensioners who are not from any other cause>

subject to military law, will only be so subject if they are actually employed
in military service under the orders of an officer of the regular forces. A
pensioner employed as canteen steward, though wearing no uniform and

performing no military duty, has been held to be subject to military law

under his paragraph. Re Flint, L.r. 15 Q.P..D. 488.
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Farnirnipli (5). As to the power to try by court-martial an Army Reserve Part V.
snail who on two consecutive occasions fails to comply with the regulations

res] ting pay, or fails to attend at an appointed place, or is insubordinate

to a superior officer, or obtains pay by any fraudulent means, or fails to 178-177.

comply with the regulations for the government of the forces, see s. 6 of the

Reserve Forces Act, 1882.

Paragraphs (G), (7), and (8). Being trained or exercised with. The period

during which militiamen and volunteers are subject to military law by reason

of their being trained or exercised with troops subject to military law

extends from the time when they fall in for the purpose of proceeding to the

place to be trained or exercised with such troops till the time when they are

dismissed or returniug from that place. See Marks v. Frogley [1898] 1 Q.B.

888.

Paragraph (6). The local militia, if they were to be raised (seo ch. IX,

paras. 103, 105), would be also subject to military law iinder the Acts relating

to them, and the A. D. and E. (Commencement) Act, 1879, s. 5. As regards
the application of the Act to these forces, see ss. 178, 181.

This paragraph (except the provision as to preliminary training) now

applies also to all yeomen enlisted after the 16th August, 1901
;

Militia and

Yeomanry Act, 1901 (1 Edw. 7, c. 14), s. 1.

Paragraph (7). This paragraph (except so far as it applies to yeomanry
serving in aid of the civil power) now applies only in the case of yeomen
.enlisted not later than the IGth August, 1901.

As to the provisions of the Yeomanry Acts, making the yeomanry subject
to military law, see ch. IX, para. 112. As to the application of the Act to the

<j
yeomanry, see ss. 178, 181, and notes.

Paragraph (8). As to the application of the Act to volunteers, see ss. 178,

181, and introductory observations to this part of the Act. As to "actual

military service," see the Volunteer Act, 18t>3 (26 & 27 Viet. c. 65), s. 17.

Informed. This information must be given on each occasion of entering
on service, but it may be given by an insertion in the notice for the corps
to parade that a person who attends will become subject to military law,
and that he is at liberty not to attend.

Paragraphs (9) and (10). See introductory observations to this part of the

Act.

See s. 184 for special provisions applicable to persons made subject to

1 military law by paragraph (10).

177. Where any force of volunteers, or of militia, or any other Persons

force, is raised in India or in a colony, any law of India or the to'colorTifl

colony may extend to the officers, non-commissioned officers and f rces, and
_ . 3UbJ6Ct t/O

men belonging to such force, whether within or without the limits military

of India or the colony ; and where any such force is serving with officers or

part of His Majesty's regular forces, then so far as the law of
soldiers -

India or the colony has not provided for the government and

discipline of such force, this Act and any other Act for the time

t>eing amending the same shall, subject to such exceptions and
modifications as may be specified in the general orders of the

general officer commanding His Majesty's forces with which such
force is serving, apply to the officers, non-commissioned officers, and
men of such force, in like manner as they apply to the officers, non-
commissioned officers and men respectively mentioned in the two
preceding sections of this Act.
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Part V.

S3.

177-179.

Mutual
relations of

regular
forces and
auxiliary
forces.

Modifica-
tion of Act
with respect
to Royal
Marines.

NOTE.

For definitions of " India
" aud "

colony," see s. 190 (21), (23).

This section applies to what may be termed strictly colonial forces, thai

i to say, forces raised on the responsibility of the government of the-

colony.

So long as such forces are within the colimy their discipline can be provided
for by the law of the colony. This section removes any doubts as to whether

that law would apply to such forces when outside the limits of the colony.

In order to prevent difficulties arising from deficiencies of the colonial law

in cases where the colonial forces are serving with the regular forces, tin

section provides that such deficiencies may be remedied by the application

of the Army Act, subject to any modification made by general orders of

the general officer commanding the regular forces in question.

178. When officers, non-commissioned officers, and men belonging-

to the auxiliary forces, or any pensioners, are subject to military-

law in pursuance of tins Act, such officers, non-commissioned

officers, men and pensioners shall be subject to this Act in ali

respects as if they were part of the regular forces, and the provisions-

of this Act shall be construed as if such officers, non-commissioned

officers, men and pensioners were included in the expression
"
regular

forces
"

: Provided that nothing in this section contained shall affect

the conditions of service of any officer, non-commissioned officer, or

man belonging to such auxiliary forces, or of any pensioner.

NOTE.

The effect of this section combined with s. 50 (1), and with the repeal of

the provisions of the Militia and Volunteer Acts by which members of

those corps are to be tried by their own officers, is to enable regular

officers, militia officers, yeomanry officers on the new footing, and also, when [

subject to military law, yeomanry officers on the old footing and volunteer I

officers, to sit indiscriminately on courts-martial for the trial of members of

the regular forces and members of the auxiliary forces. Rule 20 (B), how-

ever, provides that the militia, yeomanry, and volunteers respectively are, if

practicable, to be represented on any court-martial trying a militiaman,

yeoman, or volunteer. As to removal of doubts respecting command, see s. 71.

Under s. 158 a militiaman, yeoman, or volunteer who has ceased to be

subject to military law can, within three months afterwards, be tried by
court-martial for an offence committed while he was so subject. See, as I

regards the qualification of s. Ic8 in the case of certain offences by militiamen

and yeomen, s. 43 (2) of the Militia Act, 1882.

179. In the application of this Act to His Majesty's .Royal

Marines, the following modifications shall be made :

(1.) Nothing in this Act shall prejudice any power of the

Admiralty to make Articles of War for the Royal Marines

or otherwise prejudice the authority of the Admiralty
over the Royal Marines or confer on any officers who are-

not officers of the Royal Marines any greater authority to

command the Royal Marines than they have heretofore-

used
;
and a general court-martini for the trial of an officer

or man in the Royal Marines shall not be convened except

by an officer authorised by a warrant frcrn the Admiialty
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in pursuance of this section, and except that, where sucli Part V.

officer or man while subject to this Act is serving beyond s "179,
the seas with any other portion of the regular foraes,

and in the opinion of the general or other officer com-

manding those forces (such opinion to be stated in the

order convening the court and to be conclusive), there is

not present any officer authorised by warrant from the

Admiralty to convene a general court-martial, a general

court-martial convened by such general or other officer,

if authorised to convene general courts-martial, may try

such officer or man :

(2.) A district court-martial for the trial of a man in the Royal
Marines may be convened by any officer having authority

to convene a district court-martial for the trial of any

soldier of any other portion of the regular forces :

(3.) Any power in relation to the convening of courts-martial,

or of authorising an officer to convene courts-martial, or

to delegate the powers of convening courts-martial, or of

confirming the findings and sentences of courts-martial,,

or otherwise in relation to courts-martial, which under

this Act His Majesty may exercise by any warrant or

warrants, may be exercised in His Majesty's name by a.

warrant or warrants from the Admiralty ;
and any suck

warrant may be addressed to any officer to whom any
warrant of His Majesty can be addressed :

(4.) Any power vested by this Act in His 'Majesty in relation to

the confirmation of the findings and sentences of courts-

martial, or otherwise in relation to courts-martial, may
be exei-cised by the Admiralty :

(5.) Without prejudice to any power of confirmation, the findings

and sentences of any general or district court-martial on

an officer or man of the Royal Marines may be confirmed

by an officer authorised under this section to convene the

same, or by any officer otherwise authorised under this

Act to confirm the findings and sentences of general or

district courts- martial, as the case may be, for the trial of

any soldier of any other portion of the regular forces :

(6.) Any power vested in His Majesty by this Act in relation to

the making of rules, or to any order with respect to pay,

or to any complaint in respect of an officer who thinks

himself wronged, shall be vested in and exercised by the

Admiralty, and the provisions of this Act respectively .

relating to such rules, orders, and complaints shall be

construed, so far as respects the Royal Marines, as if the
"
Admiralty

" were substituted for His Majesty, as well as

for the Secretary of State :
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. Part V. (7.) Anything required or authorised by this Act to he done by,

0.~179.
to

'
or before a Secretary of State, the Commander- in-Chief,

Adjutant-General, or Judge Advocate-General may, as

regards the Eoyal Marines, be done by, to, or before the

Admiralty ; and the provisions of this Act shall be con-

strued, so far as respects the Eoyal Marines, as if
" the

Admiralty" were substituted for "Secretary of State,"

"Commander-in-Chief," "Adjutant-General," and "Judge
Advocate-General," wherever those words occur :

(8.) Anything required or authorised by this Act to be done by,

to, or before the Commander-in-Chief of the forces in

India, or the general or other officer commanding the

forces in any colony or elsewhere may, as regards the

Eoyal Marines, be done by, to, or before such officer as

the Admiralty may by warrant from time to time appoint
in that behalf, and if no such appointment is made, by
such Commander-in-Chief or general or other officer :

(9.) Anything authorised by this Act to be done by Eoyal
Warrant may be done, as regards the Eoyal Marines, by
warrant of the Admiralty ; and the provisions of this

Act with respect to Eoyal Warrants printed by the

Government printer shall apply to any warrants of

the Admiralty under this Act :

<10.) Anything authorised to be done by the deputy of the Judge
Advocate-General may be done by any one of the Com-
missioners for executing the office of Lord High Admiral,
or by a secretary of the Admiralty :

v|ll.) In the provisions of this Act with respect to evidence,
the expression

"
King's Eegulations

"
shall be deemed to

include Admiralty Eegulations :

{12.) Nothing in the provisions of this Act relating to the term
of enlistment, to the conditions of service, to appointment
or transfer, to transfer to the reserve, to the re-engage-
ment or prolongation of service, or to forfeiture of service

of a soldier of the regular forces, or to the rules or

reckoning service for discharge or transfer to the reserve

shall apply to the Eoyal Marines :

Save that if regulations made by a Secretary of State

and the Admiralty provide for the transfer of men of

the Eoyal Marines to any other part of His Majesty's

regular forces, a man of the Eoyal Marines may, with his

consent, be so transferred in accordance with the said

regulations, and subject to those regulations shall become
a soldier of the said part of His Majesty's regular forces

in like manner, so nearly as circumstances admit, as if he
had been enlisted in pursuance of this Act :
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Aiid save that if any regulations so made provide for Part V.

the transfer to the Eoyal Marines of men belonging to
~~~

any other part of His Majesty's regular forces, a man

belonging to such part may, with his consent, be so trans-

ferred in accordance with the said regulations, and, subject

to those regulations, shall become a man of the Royal
Marines in like manner, so nearly as circumstances admit,

as if he had been enlisted in pursuance of the Acts

relating to the Royal Marines :

A marine on his re-engagement shall make a declaration

either before a justice of the peace or person having under

this Act the same authority as a justice of the peace for

the purposes of enlistment, or before a naval officer com-

manding any ship commissioned by His Majesty, or before

the commanding officer of any battalion or detachment of

Royal Marines, in the form from time to time directed by
the Admiralty :

(14.) A man in the Royal Marines shall, for absence without

leave, on conviction of that offence by court-martial, and

for fraudulent enlistment, forfeit his service in like manner
as he forfeits it for desertion under the Acts relating to

the Royal Marines :

(15.) Officers and men of the Royal Marines, during the time

that they are borne on the books of any ship commissioned

by His Majesty (otherwise than for service on shore), shall

be subject to the Naval Discipline Act, and to the laws for 29 & soviet.

the government of officers and seamen in the Royal Navy, amended
and to the rules for the discipline of the Royal Navy for

the time being, and shall be tried and punished for any
offence in the same manner as officers and seamen in the

Royal Navy :

Provided that

(a.) The last-mentioned provision shall not prevent the appli-

cation of this Act to any person dealing with or having

any relations with any such officer or man of the Royal

Marines, or to any such officer or man if found on shore

as a deserter or absentee without leave
;
and

(6.) If any such officers or men of the Royal Marines are

employed on land, the senior naval officer present may, if

it seems to him expedient, order that they shall, during
such employment be subject to military law under this

Act, and while such order is in force they shall be subject
to military law under this Act accordingly.

1C.) If any officer or man of the Royal Marines who is borne on

the books of any ship commissioned by His Majesty
commits an offence for which he is not amenable to a
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B. 179.

29 & 30 Viet.
t-. 109, as
amended by
47 & 48
Tict. c. 39.

63 & 64 Viet.
c. 52;
3Ed\v.7,C.6.

naval court-martial, but for which he can be punished
under this Act, he may be tried and punished for such

offence under this Act :

(17.) The Admiralty may direct that an officer or man of the

Royal Marines may be tried under this Act for any offence

committed by him on shore, whether he be or be not

amenable to a naval court-martial for such offence, or be-

or be not borne on the books of any ship commissioned by
His Majesty :

(18.) Where any officer or man of the Royal Marines is on board;

any ship commissioned by His Majesty, but is borne on

the books thereof for service on shore, he shall be subject
'

to the Naval Discipline Act to such extent and under

such regulations as His Majesty by Order in Council from

time to time directs, and so far as he does not so direct as>

is for the time being directed by Order in Council -with

respect to the other regular forces :

(19.) Any naval prison within the meaning of the Naval Discipline

Act shall be deemed to be included in the definition of a

public prison for the purposes of this Act, and the.

Admiralty shall not have any authority to establish any

military prison under this Act :

(20.) In this (section the expression "Admiralty
" means the Lord

High Admiral or the Commissioners for executing the

office of the Lord High Admiral for the time being, or

any two of them :

(21.) The expression "man of the Royal Marines" includes a

non-commissioned officer of the Royal Marines
;
and also

a marine raised or enrolled under the Naval Reserve Act,

19CO, or the Naval Forces Act, 1903, when called into

actual service and when being trained or exercised.

NOTE.

As the Admiralty by commission from the Crown exercise the powers ctf

the Crown in relation to the navy, the powers which by this Act are vested

in His Majesty in relation to the army are by this section given to the

Admiralty.

Paragraph (1). Tbis paragraph prevents an officer of the army from

convening a general court-martial for the trial of an officer or man in the

marines except under the circumstances here mentioned. The confirmation it,

provided for by paragraphs (4) and (5).

Paragraphs (3) (5). These confer on the Admiralty the power of convening

and of confirming the findings and sentences of, general courts-martial, and

of conferring by wariaut ou officers the power to convene, and to confirm

the findings and sentences of, both general and district courts-martial.

Paragraph (5) provides that, in the absence of any such confirmation by

the Admiralty or by an officer holding a wan-ant from the Admiralty, the

finding and sentence of a general or district court-martial on a marine may
toe confirmed by an officer holding a wairant which enables him to confirm
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the findings and scntriuvs of general or district courts-martial, as the case Part V.
may be, on soldiers of other portions of tlie regular forces.

Paragraph (12). The formalities in the enlistment of the marines will be S3-

I those contained in Part II of this Act (see ss. 80, 81), but the term of 179-180.

enlistment, the conditions of service, transfer, and forfeiture of service, will

remain under the Acts relating to the marines, 10 & 11 Viet. c. C3
;

20 Viet. c. 1.

I Paragraph (15), Proviso (a). This proviso refers to ss. 154 and 150.

Proviso (4). Employed on land. This refers to employment for a length

of time amounting to an expedition, and does not refer to the mere landing"

of marines for a temporary purpose.

Paragraph (17). Ojfence. This means an offence punishable under this

Act.

Paragraph (21). And also a marine, ij-c. These words were added by the

Army (Annual) Act, 19J4, in order to make clear the position of marine

reservists raised under the Naval Reserve Act, 1900, and marine volunteers

enrolled under the Naval Forces Act, 1903.

180. (1.) In the application of this Act to His Majesty's forces Modifica-

when serving in India the following modification shall be made : wjth respecl

A court-martial may take the same proceedings for the punish- Majesty's

ment of a person not subject to military law who, in any

part of India, commits any offence as a witness before a

court-martial, or is guilty of a contempt of a court-martial,

as might be taken by any civil court in that part of India

in the case of the like offence in that court, and

any court in which such proceedings are taken shall have

jurisdiction to punish such person accordingly.

(2.) In the application of this Act to His Majesty's Indian

forces, the following modifications shall be made :

(.) Nothing in this Act shall prejudice or affect the Indian

military law respecting officers or soldiers or followers in

His Majesty's Indian forces, being natives of India
;
and

on the trial of all offences committed by any such native

officer, soldier, or follower, reference shall be had to the

Indian military law for such native officers, soldiers, or

followers, and to the established usages of the service,

but courts-martial for such trials may be convened in

pursuance of this Act :

(b.) For the purposes of this Act the expression
" Indian military

law " means the Articles of War or other matters made,

enacted, or in force or which may hereafter be made,

enacted, or in force under the authority of the Government
of India

;
and such articles or other matters shall extend

to such native officers, soldiers, and followers wherever

they are serving :

(c.) The Governor-General of India may suspend the proceedings
of any court-martial held in India on an officer or soldier

belonging to His Majesty's Indian forces :
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Part V. ('^-) An officer belonging to His Majesty's Indian forces who

thinks himself wronged by his commanding officer, and

on due application made to him does not receive the

redress to which he may consider himself entitled, may

complain to the officer appointed in that behalf by the

Commander-in-Chief of the forces in India, with the

approval of the Governor-General, and that officer shall

cause his complaint to be inquired into, and thereupon

report to the Governor-General in order to receive the

further directions of the Governor-General :

^Paragraph (e) lias been repealed by the Army (Annual) Act, 1907, s. 7.] |

(/.) The Governor-General of India may reduce any warrant officer

not holding an honoraiy commission to a lower grade of

warrant rank, or may remand any such warrant officer to

regimental duty in the regimental rank held by him imme-

diately previous to his appointment to be a warrant

officer :

(g.) The provisions of this Act relating to warrant officers not

holding honorary commissions shall apply to hospital

apprentices in India although not appointed by warrant :

(/;.) Part II of this Act shall not apply to His Majesty's Indian

forces, but persons may be enlisted and attested in India

for medical service or for other special service in His

Majesty's Indian forces for such periods, by such persons,

and in such manner as may be from time to time authorised

by the Governor-General of India.

(3.) In this Act, so far as regards India, any reference to an

indictable offence, or an offence punishable on indictment, shall

be deemed to refer to an offence punishable with rigorous

imprisonment.
NOTE.

Sub-section (1). As an Indian court has not the power which an English

court has to punish contempt committed before itself, this sub-section gives

the necessary jurisdiction to punish a civilian guilty of contempt of a

court-martial.

Sub-section (2). Natives of India, see definition in s. 190 (22).

Natives of India are subject to the Indian Articles of War, and the Acts

made by the Government of India ; but a court-martial on such natives,

although it must accord in every respect with a court convened under the

Indian military law, may under this sub-section be convened by an officer

authorised to convene a court-martial under this Act. On the other hand,

Europeans in the Indian forces are subject to the laws and regulations for

the government of the British Army. Half-castes and persons born in India,

but of certain degrees of European descent, specified in the Indian Articles

of War, are, for the purposes of this Act, Europeans. It will be observed

that the Indian Articles of War are by this sub-section expressly extended

to the natives of India belonging to the Indian forces in whatever part of

fche world they are serving.
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Sub-section (2) (d). See s. 42 and note.

Sub-section (2) (c), (d). an<l CO were modified by the Army (Annual)

Act, 1895,so as to give effect to the Madras and Bombay Armies Act, 1893.
180_j si

This Act abolished the Madras and Bombay armies as separate commands,

and brought all the forces in India under the command of the Commander-

in-chief, to whom were transferred the powers of the Commanders-iu-Chief

in the two presidencies. The Act of 1893 was explained by the Army

(Annual) Act, 1896, which enacted that things which might be done under

or in pursuance of s. 1 of the Act of 1893 might be done either within or

without the presidencies of Madras and Bombay respectively.

Sub-section (2) (A). Under 23 & 24 Viet. c. 100, it is illegal to enlist

European forces for service in India only. This sub-section permits

Europeans to be enlisted for medical or other special service in manner

from time to time provided by the Governor-General.

It will be recollected that under s. 190 (21)," India" includes the territories

in India under the dominion of any native prince or princes as well as the

territories the government of which is vested in His Majest}-.

181. (1.) The provisions of this Act with respect to enlistment Modifica-

,. , , 11 i c TT- tiou of Act
shall not apply to a person enlisted or enrolled in any ot His With respec*

Majesty's auxiliary forces, except so far as such person enlists or
"' 1

enrols himself, or attempts to enlist or enrol himself, in the regular

forces, or in a force raised in India or a Colony, and except so far

as the said provisions may be applied by any other Act.

(2.) The provisions of this Act shall apply to the permanent staff

of the auxiliary forces who are not otherwise part of the regular

forces, in like manner as if such permanent staff were part of the

regular forces.

(3.) The provisions of this Act with respect to billeting and

impressment of carriages shall apply to His Majesty's auxiliary

forces when subject to military law, in like manner as if they were

part of the regular forces, subject to the following modification :

(4.) An order issued and signed as a route or an order signed by

[the officer commanding the unit of the Territorial Force, the

battalion of militia, or the battalion or corps of yeomanry, or

volunteers, shall be substituted for a route

j (a.) In the case of any man of the Territorial Force, or militia-

man attending for his preliminary training ;
and

(b.~)
In the case of any officer, non-commissioned officer, or man

I of the Territorial Force or militia assembled for training

and exercise at the place in the United Kingdom appointed

by His Majesty in that behalf ;
and

(c.) In the case of any officer, non-commissioned officer, or mar.

of the Territorial Force or militia embodied under an

order of His Majesty, who has joined his corps at the

place appointed for his assembling ;
and

(d.) In the case of any officer, non-commissioned officer, or man,

of the yeomanry, or volunteers attending at the place at

which his corps is required to assemble ;
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Part V. and an order to billet such officer, non-commissioned officer, or man,

~^~ purporting to be signed in manner required by this Act in the ca'se

181-183. a route or by the officer commanding an unit of the Territorial

Force, a battalion of militia, or a battalion or corps of yeomanry
or volunteers, as the case may be, shall be evidence, until the

contrary is proved, of the order being issued in accordance with

this Act, and when delivered to an officer, non-commissioned officer,

or man, of the Territorial Force, militia, yeomanry, or volun-!

teers, shall be a sufficient authority to such officer, non-com-

missioned officer, or man, to demand billets, and when produced

by an officer, non-commissioned officer, or man, to a constable shall

be conclusive evidence to such constable of the authority of the

officer, non-commissioned officer, or man, producing the same to

demand billets in accordance with the order.

(5.) The competence or liability of an officer of the auxiliary

forces to be nominated or elected to, or to hold the office of sheriff,

mayor, or alderman, or an office in a municipal corporation, shall

not be affected by reason of the battalion or corps to which he

belongs being assembled for annual training at the time of such

nomination or election, or during the time of his tenure of office.

(6.) When a member of the volunteers or the Territorial Force,!

being a non-commissioned officer or private, is subject to military

law, dismissal may be awarded to him as a punishment, in the

event of his committing any offence triable by court-martial or

punishable by a commanding officer under this Act.
NOTE.

Sub-section (1). Except so far as such person enlists. For the offence of

fraudulent enlistment, see s. 13
;

for that of unauthorised enlistment, see

es. 32, 33, and 99, and ch. XI, para. 53.

Except so far as the said provisions. This refers to the application of the

procedure for enlistment to the enlistment of militiamen by the Militia Act,

1882 (45 & 46 Viet. c. 49, s. 9), which now applies also to the enlisting of yeomen.
As to the alterations introduced into this sub-section by the Army (Anuual)

Act, 1906, see note to s. 13 (1) ().
Sub-section (3). Billeting and impressment of carriages. See Part III of

the Act.

Sub-section (5). If a sheriff is an officer of the militia at the time -when

his corps is embodied, he is discharged from performing personally the office

of sheriff, and the under. sheriff is to perform the duty (Militia Act, 1882, s. 40).

The seat of a member of Parliament is not vacated by the acceptance of a

commission in the militia, yeomanry, or volunteers; and a person in the militia

is not liable to any punishment for absence during the time he is going to

vote at any election of a member to serve in Parliament, or during the

time he is returning from such election. A person in the militia cannot be

compelled to serve as a peace officer, or as a parish officer (Militia Act, 188^,

ss. 38-41). These provisions as to persons in the Militia now apply also to

persons in the yeomanry.

Special pro- 182. The provisions of this Act shall apply to a warrant officer

to
b

\varraiit|
n0^ holding an honorary commission in like manner as if he were

officers. a non-commissioned officer, subject nevertheless (in ac'dition to the
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modifications for a non-commissioned officer) to the following Part V.

modifications :

BEty

(I.) He shall not be punished by his commanding officer nor tried 182-183.

by regimental court martial, nor sentenced by a district

court-martial to any punishment not in this section

mentioned ;
and

2.) He may be sentenced

(.) by a district court-martial to such forfeitures, fines, and

stoppages as are allowed by this Act, and, either in

addition to or in substitution for any such punishment, to

be dismissed from the service,
* * * * or to be

reduced to the bottom or any other place in the list of the

rank which he holds, or to be reduced to an inferior class

of warrant officer (if any), or to be reduced to a lower

grade, or, if he was originally enlisted as a soldier, but not

otherwise, to the ranks
;
or

by any court-martial having power to try him, other than a

district court-martial, to any punishment which, under this

section, a district court-martial 1ms power to award, either

in addition to or in substitution for any other punishment.

(3.) A warrant officer reduced to the ranks, or remanded to

regimental duty in the rank of private, shall not be

required to serve in the ranks as a soldier ;

(4.) The president of a court-martial for the trial of a wan-ant

officer shall in no case be under the rank of captain.

NOTE.

-Vo< holding an honorary commission. Warrant officers holding honorary
commissions are officers within the meaning of the Act

;
s. 190 (4), (5). This

section makes the Act apply to warrant officers who do not hold such com-

missions as if they were non-commissioned officers. Consequently, subject

Jo the modifications in this and the next section, the word "soldier"

Throughout the Act includes a warrant officer not holding an honorary
commission. See s. 190 (6). In this and the next section, the commanding
jfficer is the commanding officer as defined \>y Kule 129. See K.E., para. 456.

Paragraph (2). A district court-martial can only sentence a warrant

officer to the punishments mentioned in para, (a) ;
but a general or field

general court-martial can award any of the punishments so mentioned, either

in addition to, or in substitution for, any punishment which they can award
under their ordinary powers.
The Army (Annual) Act, 1904, amended 2 (a) in two ways, first, by taking

away the power to award suspension from rank and pay and allowances, and

secondly, by giving power to reduce a warrant officer to a lower grade,

although he was not originally enlisted as a soldier.

183. In the application of this Act to a non-commissioned officer, Special pro-
the following modifications shall apply :

visions as
to non-

(1.) The obligation on a commanding officer to deal summarily
with a soldier charged with drunkenness shall not apply to o

a noii-commissioued officer ..-h:\rged. with drunkenness ;



432 ARMY ACT.

Part V. (2.) The Commander-in-Cliief, and in India the Comruander-in-

jog Chief of the forces in India, or such officer as the Com-
mander-in-Chief of the forces in India with the approval
of the Governor-General of India in Council may appoint,
and on active service the officer commanding-in-chief in

the field and any general officer he may appoint, may
reduce any non-commissioned officer to any lower grade I

or to the ranks :

(3.) A non-commissioned officer may, by the sentence of a court-
1

martial, be ordered to forfeit seniority of rank or be reduced

to any lower grade or to the ranks, either in addition to or

without any other punishment, in respect of an offence :

(4.) A non-commissioned officer sentenced by court-martial to

penal servitude, field punishment, imprisonment, or deten-f

tion, shall be deemed to be reduced to the ranks :

Provided that

(a.) An army schoolmaster shall not be liable to be reduced to

the ranks (unless he has been transferred from the ranks,

in which case he may be reduced to the rank which he

held at the date of transfer), but may nevertheless be

sentenced by a court-martial to penal servitude, imprison-

ment, or detention, or to a lower grade of pay, or to be

dismissed, and if sentenced to penal servitude, imprison-

ment, or detention, shall be deemed to be dismissed ; but

(?>.) The Commander-in-Chief, and in India the Commander-in-

Chief of the forces in India, or such officer as the Com-
mander-in-Chief of the forces in India with the approval
of the Governor-General of India in Council may appoint,

may dismiss an army schoolmaster
;

(c.) A soldier being an acting non-commissioned officer by virtue

of his employment either in a superior rank or in an

appointment may be ordered by his commanding officer

either for an offence or otherwise to revert to his

permanent grade as a non-commissioned officer, or, if he

has no permanent grade above the ranks, to the ranks.

NOTE. I

Non-commissioned officer. See definition in s. 190 (5), which includes

acting non-commissioned officer.

Paragraph (1). OUir/ation. See s. 46 (3).

Paragraphs (2), (3), and proviso (c). Except in India or on active service f

a non-commissioned officer can only be reduced by the Commauder-iu-Chief or

by sentence of a court-martial
;
but inasmuch as the word " non-commissioned

officer" includes acting non-commissioned officer (see s. 190 (5) ),
it is provided

by proviso (c) that a soldier having acting rank only may be ordered by his

commanding officer, for an offence or for any other cause, to revert to his per-

manent grade, or, if he has no permanent grade as non-commissioned officer, to

the ranks. As to reduction of non-commissioned officer convicted by the

civil power, see K.B., para. 506. As to reduction of a non-commissioned

officer removed from an appointment, see K.E., para. 303.

Theie being now no Commander-in-Chief, paragraph (2) has no effect

except in India, or on active service.
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When a non-commissioned officer is reduced to the ranks under paragraph Part V
(2), the date from which the reduction is to take effect should be specified iu

the order. M5e4.
I Words were added to paragraph (2) and proviso (ft) by the Army (Annual)
'Act of 1899, so as to give effect to the intention of the Madras and Bombay
Armies Act, 1893. See note on sub-section 2 (c) of s. 180.

Paragraph (3) must be read in conjunction with the King's Regulations,

paras. 282, 283, defining what are ranks. Acting rank is a matter to be dealt

with entirely by the commanding officer, and not being legally a rank under

the King's Regulations is not cognisable in the sentence of a court-martial.

Therefore a sentence of reduction from or to acting rank, e.g., from or to

the rank of lance-serjeant or lance-corporal, is inoperative. But a lance-

corporal, being a non-commissioned officer, loses his acting rank under

paragraph (4) upon being sentenced to any of the punishments therein

mentioned.

Ordered to fwfelt seniority of rank. See note to s. 44s.

Paragraph (-i). Although under this paragraph a non-commissioned officer

sentenced to penal servitude, imprisonment, detention, or field punishment,

is, ipso jacto, reduced to the ranks, it is desirable to specify the reduction in

the sentence. See Rules of Procedure, Appendix II, p. 577.

. Proviso (a). This proviso allows a schoolmaster to be sentenced to penal
'

servitude, imprisonment, or detention, although he c.innot be reduced to the

ranks unless he has been transferred from the ranks, in which case he

I

may be reduced to the rank which he held at the date of transfer. It

does not of course prevent the infliction of any less punishment than

detention.

184. In the application of this Act to persons who do not belong Special pro-

to His Majesty's forces, the following modifications shall be made : application

(1.) Where an offence has been committed by any person subject g

to military law who does not belong to His Majesty's forces, belonging

such pei'sou may be tried by any description of court-martial other Majesty's

than a regimental court-martial, convened by an officer authorised forces -

to convene such description of court-martial, within the limits of

whose command the offender may for the time being be, and may
be tried and on conviction dealt with and punished accordingly.

(2.) Any person subject to military law who does not belong to

His Majesty's forces shall, for the purposes of this Act relating to

offences, be deemed to be under the command of the commanding
officer of the corps, or portion of a corps (if any), to which he is

attached, and if he is not attached to any corps, or portion of a corps,
under the command of any officer who may for the time being be
named as his commanding officer by the general or other officer

commanding the force with which such person may for the time

being be, or of any other prescribed officer, or, if no such officer is

named or prescribed, under the command of the said general or

other officer commanding, but such person shall not be liable to be

punished by a commanding officer or by a regimental court-martial.

Provided that a general or other officer commanding shall not

place a person under the command of an officer of rank inferior to

the official rank of such person if there is present, at the place where
such person is, any officer of higher rank under whose command he

can be placed.

(M.L.) 2 a
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Part V. NOTE.

This section provides for the trial by court-martial of a person wlio does
ss> not belong to either the regular or the auxiliary forces, but who is subject to

184-187.
military law under either s. 175 (7) and (8) or s. 176 (10).

Paragraph (2). This paragraph has reference to certain offences, see

ss. 7 (4), 14 (2), 15 (3), and also to the investigation by the commanding

officer, see ss. 45 and 46
;

see also s. 49 (field general court-martial), and

Eule 129.

Saving Provisions.

Special pro- IBS. All jurisdiction and powers of a Secretary of State under
vision as to J L J

prisoners tliis Act with respect to military convicts or military prisoners, or

in Ireland, to prisons other than military prisons, shall in Ireland be vested

in the General Prisons Board, and shall be exercised by that Board

in the manner and subject to the regulations in and under which

the jurisdiction and powers of that Board are exercised under the

<o&4i Viet. General Prisons (Ireland) Act, 1877, and the provisions of this Act

with respect to the orders and regulations of the Secretary of State

shall apply to the orders and regulations of such Board.

Na\'ai
S
Di3-

186 ' Notl "g iu tlli 's Acfc slia11 affect the application of the

cipiine Act, Naval Discipline Act, or any Order in Council made thereunder,
as to forces .

,
.

when on to any of His Majesty's forces when embarked on board any ship

Majesty's
commissioned by His Majesty, and the auxiliary forces shall be

ships. deemed to be part of His Majesty's forces within the meaning of

that Act.
NOTE.

The provision of the Naval Discipline Act here referred to is s. 88, and

is as follows :

" Her Majesty's land forces when embarked on board any of Her
"
Majesty's ships shall be subject to the provisions of this Act to such extent

" and under such regulations as Her Majesty, by any Order or Orders in

"
Council, shall at any time or times direct."

As to Order in Council, see p. 605.

Definitions.

Application is?. This Act shall apply to the Channel Islands and the Isle
ot Act to
Channel of Man in like manner as if they were part of the United Kingdom,

isle of Man. subject to the following modifications :

(1.) The provisions of this Act relating to billeting and the im-

pressment of carriages shall not extend to the Channel

Islands and the Isle of Man :

(2.) For the purposes of the provisions of this Act relating to the

execution of sentences of penal servitude, imprisonment,!

or detention and to prisons and detention barracks, thej
Channel Islands and the Isle of Man shall be deemed to

be colonies, and any sentence of penal servitude, im-l

prisonrnent, or detention passed in any of those islands
J

shall be deemed to have been passed in a colony :

(3.) For the purposes of the provisions of this Act relating

to the auxiliary forces the Channel Islands shall be

deemed to be colonies :
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(4.) For the purposes of the provisions of this Act relating to Part V.

the militia the Isle of Man shall be deemed to be a colony. sg>

187-189.
NOTE.

Paragraph (2). The effect of this provision is to require soldiers sentenced
*

to penal servitude, imprisonment, or detention in the Channel Islands or

isle of Man to be brought to the United Kingdom under the same circum-

stances as when they are sentenced in a colony. See section 131 (2).

Paragraph (4). The volunteers in the Isle of Man are subject to the same

law as the volunteers in Great Britain. See s. 50 of the Volunteer Act, 18G3

(26 & 27 Viet. c. 65).

188. Where a person subject to military law is on board a ship, Application
oi .A.ct to

this Act shall apply until he arrives at the port of disembarkation ships.

in like manner as if he and the officers in command of him were

on land at the place at which he embarked on board the said ship,

subject to this proviso, that, if he is tried and sentenced while so

on board ship, any finding and sentence, so far as not confirmed and

executed on board ship, maybe confirmed and executed in like man-

ner as if such person had been tried at the port of disembarkation.

NOTE.

This section provides for the trial of military offenders on board ship, or

for offences committed on board ship. Under it the soldier will carry with

him on board ship the military law to which he was subject at the time

when he embarked. Consequently au officer holding a warrant to convene

courts-martial at the place of such embarkation would be able to convene a

court-martial on board ship. On the other hand, if a man is tried on board

ship, the sentence can be confirmed and executed at the place of disem-

barkation, by the officer who would have had authority to confirm it if the

court-martial had been convened and the trial held at that place.

I As to troops en route for the seat of war, see note to s. 189.

As to troops embarked on board His Majesty's ships, see s. 186 and note.

189. (1.) In this Act, if not inconsistent with the context, the interpreta-

expression
" on active service

"
as applied to a person subject to *eui" on

military law means whenever he is attached to or forms part of a active

. . service. ..

force which is engaged in operations against the enemy, or is

engaged in military operations in a country or place wholly or

partly occupied by an enemy, or is in military occupation of any

foreign country.

(2.) Where the governor of a colony in which any of Hia

Majesty's forces are serving, or if the forces are serving out of

His Majesty's dominions, the general officer commanding such

forces, declares at any time or times that, by reason of the immi-

nence of active service, or of the recent existence of active service,

it is necessary for the public service that the forces in the colony or

under his command, as the case may be, should be temporarily

subject to this Act, as if they were on active service, then, on

the publication in general orders of any such declaration, the

forces to which the declaration applies shall be deemed to be on

active service for the period mentioned in the declaration, so that

(M.L.) 2 E 2
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Part V. the period mentioned in any one declaration do not exceed three

months fi'om the date thereof.
Bot

189-190. (3-) If at any time during the said period the governor or general

officer for the time being is of opinion that the necessity continues

he may from time to time renew such declaration for another period

not exceeding three months, and such renewal shall be published and

have effect as the original declaration, and if he is of opinion that

the said necessity has ceased, he shall state such opinion, and on

the publication in general orders of such statement, the forces to

which the declaration applies shall cease to be deemed to be on

active service.

(4.) Every such declaration, renewal of declaration, and statement

by the governor of a colony shall be made by proclamation published
in the official gazette of the colony, and it shall be the duty of

every governor or general officer making a declaration or renewal

of a declaration under this section, if he has the means of direct

telegraphic communication with a Secretary of State, to obtain

the previous consent of the Secretary of State to such declaration

or renewal, and in any other case to report the same with the

utmost practicable speed to the Secretary of State.

(5.) The Secretary of State may, if he thinks fit, annul a

declaration or renewal purporting to be made in pursuance of this

section, without prejudice to anything done by virtue thereof before

the date at which the annulment takes effect, and until that date

any such declaration or renewal shall be deemed to have been

duly made in accordance with this section, and shall have full effect.

NOTE.

It will lie observed that the power given by this section to anticipate,

or prolong, as it were, the period of active service is given to the Governor

in a colony, and to the General when out of the King's dominions. The
declaration of the Governor must be by proclamation in the official gazette,

but it does not take effect as regards the forces until the declaration has

been published in general orders. On such publication the troops will be

deemed to be on active service, although active service, as defined by the

Act, has not actually begun or has ended.

For definition of colony, see s. 190 (23).

Sub-section (1). Even before embarkation troops under orders to proceed
to the scat of war are attached to, or form part of, a force which is engaged
in operations against the enemy, and therefore, under s. 188, can, when on

board a transport en route for llu 1 seat of war, be considered as on active

service.

Interprets- 190. In this Act, if not inconsistent with the context, the

terms. following expressions have the meanings hereinafter respectively

assigned to them
;
that is to say,

(1.) The expression "Secretary of State" means one of His

Majesty's Principal Secretaries of State ;

(2.) The expression "Lord Lieutenant of Ireland" includes the

lords justices or other chief governor or governors of

Ireland ;
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(3.) The expression
" Cornmander-in-Chief " means the field -

marshal or other officer commanding in chief His Majesty's
forces for the time being :

(4.) The expression
"
officer" means an officer commissioned or in

pay as an officer in His Majesty's forces, or any arm,

branch, or part thereof
;

it also includes a person who, by
virtue of his commission, is appointed to any department
or corps of His Majesty's forces, or of any arm, branch,
or part thereof ;

it also includes a person, whether retii'ed

or not, who, by virtue of his commission or otherwise, is

legally entitled to the style and rank of an officer of His

Majesty's said forces, or of any arm, branch, or part thereof:

Warrant and other officers holding honorary commissions

are officers within the meaning of this Act, subject to the

exceptions in this Act mentioned :

(5.) The expression "non-commissioned officer" includes an

acting non-commissioned officer, and includes an army
schoolmaster when not a warrant officer, but save as is in

this Act mentioned does not include a warrant officer not

holding an honorary commission :

(6.) The expression
"
soldier

" does not include an officer as

denned by this Act, but, with the modifications in this

Act contained in relation to warrant officers and non-com-

missioned officers, does include a warrant officer not

having an honorary commission and a non-commissioned

officer, and every person subject to military law during
the time that he is so subject :

(7.) The expression "superior officer" when used in relation to a

soldier, includes a warrant officer not holding an honorary

commission, and also includes a non-commissioned officer

as above defined :

(8.) The expressions "i^egular forces" and "His Majesty's regular
forces" mean officers and soldiers who by their commission,
terms of enlistment, or otherwise, are liable to render

continuously for a term military service to His Majesty
in any part of the world, including, subject to the

modifications in this Act mentioned, the Eoyal Marines
and His Majesty's Indian forces, and the Eoyal Malta

Artillery, and subject to this qualification that when
the reserve forces are subject to military law such forces

become during the period of their being so subject part
of the regular forces :

The expression "reserve forces" means the army reserve

force and the militia reserve force :*****
[Paragraphs (10) and (11) were repealed by the eserve Forces Act, 1882

(45 &46 Viet. c. 48), and that Act enacted (s. 28) that in the Army ^
Act
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Part V. the expressions
"
army reserve force

" and " militia reserve force
" should

respectively mean the army reserve and militia reserve Tinder the Reserve
s. 190. Forces Act, 1882.]

(12.) The expression "auxiliary forces" means the territorial
|

force, the militia, the yeomanry, and the volunteers :

13.) The expression "militia" includes the general and the local

militia :

(14.) The expression
" volunteers and volunteer forces" includes

the Honourable Artillery Company of London :

(15.) The expression
"
corps

"

(A) In the case of His Majesty's regular forces

(i.)
Means any such military body, whether known as a

territorial regiment or by any different name, as may
be from time to time declared by Eoyal Warrant to bs

a corps for the purpose of this Act, and is a body
formed by His Majesty, and either consisting of

associated battalions of the regular and auxiliary

forces, or consisting wholly of a battalion or battalions

of the regular forces, and in either case with or

without the whole or any part of the permanent staff

of any of the auxiliary forces not included in such

military body ;
and

(ii.) Means the Eoyal Marine forces, in this Act referred

to as the Eoyal Marines
;
and also

(iii.) Means any portion of His Majesty's regular forces, by
whatever name called, which is declared by Eoyal
Warrant to be a corps for the purposes of this Act

;

and also

(iv.) Means any other portion of His Majesty's regular

forces employed on any service and not attached to

any corps as above defined
;

(v.) And any reference in Part II of this Act to a corps of

the regular forces shall be deemed to refer to any such

military body as is hereinbefore denned to form a

corps ;
and

(B) In the case of His Majesty's auxiliary forces

(i.) Means any such military body, whether known as a

territorial regiment or by any different name, as may be

from time to time declared by Eoyal Warrant to be a

corps for the purposes of this Act, and is a body formed

by His Majesty, and either consisting of associated bat-

talions of the regular and auxiliary forces, or consisting

wholly of a battalion or battalions of the auxiliary

forces, and either inclusive or exclusive of the whole

or any part of the permanent staff of any part of the

auxiliary forces
;
and

(ii.) Means any other portion of His Majesty's auxiliary
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forces employed in any service, and not attached to

any corps as above denned :

(1C.) The expression "battalion," in the application of this Act to

cavalry, artillery, or engineers, shall be construed to mean

regiment, brigade, or other body into which His Majesty

may have been pleased to divide snch cavalry, artillery,

or engineers

(17.) The expression
"
regimental

" means connected with a corps,

or with any battalion or other sub-division of a corps :

(18.) The expression "military decoration" means any medal,

clasp, good-conduct badge, or decoration :

(19.) The expression
"
military reward " means any gratuity or

annuity for long service or good conduct
;

it also includes

any good conduct pay or pension and any other military

pecuniary reward :

(20.) The expression
"
enemy

" includes all armed mutineers,

armed rebels, armed rioters, and pirates :

(21.) The expression "India" means British India, together with

any territories of any native prince or chief under the

suzerainty of His Majesty exercised through the Governor-

General of India, or through any governor or other officer

subordinate to the Governor-General of India
;
and the

expression "British India" means all territories and places

within His Majesty's dominions which are for the time

being governed by His Majesty through the Governor-

General of India, or through any governor or other officer

subordinate to the Governor-General of India :

(22.) The expression "native of India " means a person triable

and punishable under Indian military law as denned by
this Act :

(23.) The expression "colony
" means any part of His Majesty's

dominions exclusive of the British Islands and of British

India, and includes Cyprus and any British protectorate,

and where parts of such dominions are under both a

central and a local legislature, all parts under the central

legislature shall, for the purposes of this definition, be

deemed to be one colony :

(24.) The expression "foreign country" means any place which is

not situate in the United Kingdom, a colony, or India, as

above defined, and is not on the high seas :

(25.) The expression "beyond the seas" means out of the United

Kingdom, the Channel Islands, and Isle of Man ;
and the

expression "station beyond the seas" includes any place

where any of His Majesty's forces are serving out of the

United Kingdom, the Channel Islands, and Isle of Man :

(26.) The expression "governor-general" in its application to

India means the Governor-General of India in Council;
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Part V.

s. 190.

'Summary
Jurisdiction
Acts."
VI & 43 Viet,
c. 49.

27 & 28 Viet.
c. 53.

14 & 15 Viet.
c. 93.

"Court of

summary
jurisdic-
tion."

(27.) The expression "governor" as respects the presidency of

Bengal means the Governor-General of India in Council,

and as respects the presidencies of Madras and Bombay
means the Governor in Council of the presidency, and in

its application to a colony includes the lieutenant-governor
or other officer administering the government of the

colony :

(28.) The expressions
" oath " and "

swear," and other expressions

relating thereto, include affirmation or declaration, affirm

or declare, and expressions relating thereto, in cases where

an affirmation or declaration is by law allowed instead of

an oath :

(29.) The expression
"
superior court " in the United Kingdom

means His Majesty's High Court of Justice in England,
the Court of Session in Scotland, and His Majesty's High
Court of Justice at Dublin :

(30.) The expression "supreme court" means, as regards India,

any high court or any chief court ; and the expression
" court of superior jurisdiction," as regards a colony, means

a court exercising in that colony the like authority as the

High Court of Justice in England :

(31.) The expression "civil court" means, with respect to any crime

or offence, a court of ordinary criminal jurisdiction, and

includes a court of summary jurisdiction :

(32.) The expression
"
prescribed

" means prescribed by any rules

of procedure made in pursuance of this Act :

(33.) The expression "misdemeanor," as far as regards Scotland,

means a 'crime or offence, and so far as regards India

means a crime punishable by fine and rigorous or simple

imprisonment at the discretion of the court :

(34.) The expression "Summary Jurisdiction Acts "-

(a.) As reg;irds England has the same meaning as in the

Summary Jurisdiction Act, 1879 :

(b.) As regards Scotland means the Summary Procedure

Act, 1864, and any Acts amending the same
;
and

(c.) As regards Ireland, means within the police district of

Dublin metropolis, the Acts regulating the powers and duties

of justices of the peace for such district, or of the police of

such district
;
and elsewhere in Ireland, the Petty Sessions

(Ireland) Act, 1851, and any Act amending the same :

(35.) The expression "court of summary jurisdiction
"-

(a.) As regards England has the same meaning as in the

Summary Jurisdiction Act, 1879 ;
and

(b.) As regards Ireland, means any justice or justices of

the peace, police magistrate, stipendiary or other magistrate,

or officer by whatever name called, to whom jurisdiction is
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given by the Summary Jurisdiction Acts or any Acts therein Part V.

referred to ;
and

B

(c.) As regards Scotland, means the sheriff or sheriff

substitute, or any two justices of the peace sitting in open

court, or any magistrate or magistrates to whom jurisdiction c . 53."

is given by the Summary Procedure (Scotland) Act, 1864; and

(c?.) As regards India, a colony, the Channel Islands, and

Isle of Man, means the court, justices, or magistrates who

exercise jurisdiction in the like cases to those in which the

Summary Jurisdiction Acts are applicable :

(36.) The expression
" court of law " includes a court of summary

jurisdiction :
*

(37.) The expression
"
county court judge

" includes

(a.) In the case of Scotland, the sheriff or sheriff sub-

stitute
;
and

(b.) In the case of Ireland, the judge of the Civil Bill

Court :

(38.) The expression
" constable

"
includes a high constable and

a commissioner, inspector, or other officer of police :

(39.) The expression "police authority
" means the commissioner,

commissioners, justices, watch committee, or other authority

having the control of a police force :

(40.) The expression
" horse " includes a mule, and the provisions

of this Act shall apply to.any beast of whatever description

used for burden or draught, or for carrying persons, in like

manner as if such beast were included in the expression
"
horse."

NOTE.

(4.) Officer. This includes half-pay and every other description of officer,

I though not subject to military law under s. 175.

(6.) Soldier. This expression practically includes all persons subject to

military law other than officers.

Modifications. See ss. 182, 183.

(8.) Regular Forces. This definition includes the marines. The distinction

between the regular and other forces is that, as a rule, the regular forces are

liable to serve continuously in any part of the world.

(15.) Corps. As the corps is the unit for the purposes of enlistment and

some other purposes under the Act, a power is given to His Majesty by
warrant to declare any portion of the forces to be a corps for the purposes
of the Act, but even in cases where a warrant has not been issued, a portion

of the regular or auxiliary forces employed on any service, and not attached

to any corps as defined by the Act or such warrant, becomes a corps for the

(purposes of the Act. See the Warrant now in force (of the 9th April, 1904),

and ch. XI, paras. 4-6.

(21.) India. It will be observed that "
India," for the pin-poses of the

Act, includes the dominions of Indian native princes as well as " British

India" that is to say, all territories and places in H.M.'s dominions governed

through the Governor- General of India.
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Part V. (23.) Colony. India is riot treated as a colony for the purposes of the

Act.

The reference to a central legislature refers to such a case as Canada, where
the Dominion parliament assembled at Ottawa is the central legislature, and
the provincial parliaments for the provinces of Quebec, Ontario, &c., are local

legislatures. Under the definition, the whole of Canada being under one

central legislature will be one colony, and the provinces of Quebec,0ntario, &c.
,

will be parts of that colony, and not separate colonies, for the purposes of the

Act. Similarly the whole of the Commonwealth of Australia (see 63 & 64

Viet. e. 12) will now be one colony, and Victoria, New South Wales &c. .

will no longer be separate colonies for the purposes of the Act.

The Army (Annual) Act, 1904, has extended the meaning of the term

"colony ''to include a British Protectorate, and forces raised in a British

protectorate will thus be subject to the provisions contained in s. 177 of the

Act. See also s. 95 (;>).

(24.) Foreign country. This includes the whole world, with the exception
of the United Kingdom, India, and the colonies as above defined. I

(25.) Beyond the seas. It will be observed that the Channel Islands and
the Isle of Man, though for certain purposes treated as colonies (see s. 187),

are treated as not being beyond the seas.

(35.) Court of Summary Jurisdiction. The expression
" summary convic-

tion
"
is not defined by the Act, but means a conviction by a court of summary

jurisdiction as defined by this section, and does not refer to the summary
award of punishment by a commanding officer or to any other military pro-

ceeding.

By virtue of the definition in the Interpretation Act, 1889 (52 & 53 Viet,

c. 63), a "court of summary jurisdiction" means, in England, a police or

stipendiary magistrate, and also any justice of the peace, including a mayor,
who is ex officio a justice ;

but for hearing a case the court must consist of

two justices, or of one police or stipendiary magistrate.

The expression
" authorised prison" is not defined by this section, but is

defined, as regards military convicts, by s. 62, and as regards military

prisoners, by s. 65.

It may be observed that under the Interpretation Act, 1889, in the con-

struction of every Act of Parliament, masculine words include the feminine,

the plural includes the singular, and the singular includes the plural ;
the

word "month" means a calendar mouth, and "oath," "affidavit," and
"
swear," include affirmation, declaration, and affirm or declare. This enact-

ment, however, does not apply to documents not Acts of Parliament, and

therefore in any such document, e.g., a warrant, "oath" will not include

affirmation, &c., but under Eule 134 (c) "month" in a sentence of imprison-

ment, detention, or field punishment, means, unless the contrary is expressed,

a calendar month.

Throughout the Act a year means twelve calendar months and may be held

to commence on any day in any month.
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PART VI.

*

COMMENCEMENT AND APPLICATION OF ACT AND
REPEAL.

Part VI (ss. 191-193) and the Fifth Schedule were repealed

by the Statute Law Revision (No. (2) ) Act, 1893(56 & 57 Vict.c. 54).

4
FIRST SCHEDULE. s - 9e -

form of Oath to be taken by a Master u-hose Apprentice has absconded,
and of Justice's Certificate annexed.

I, A.B., of do make oath, that I am by trade a

,
and that was bound to serve

as an apprentice to me in the said trade, by indenture dated the

day of for the term of years ; and that

the said did on or about the day of

abscond and quit my service without my consent ; and that to the best of

my knowledge and belief the said is aged about

years. Witness my hand at
, the day of

,

19 .

(Signed) A.S.

I hereby certify that the foregoing affidavit"")

was sworn before me at
,

I

(Si Sned) C1

--
-.

this day of \
Justice of the Peace

,19 .

for

Form of Oath to be taken by a Master whose Indentured Labourer
in India or a Colony has absconded, and of Justice's Certificate
annexed.

I> , of ,
do make oath that

was bound to me to serve as an indentured
labourer by indenture dated the day of for

the term of years, and that the said did on
or about the day of abscond and quit my service

without my consent. Witness my hand at

the day of 19 .

(Signed) A.S.

I hereby certify, &c. [as for apprentice'].
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ss. SECOND SCHEDULE,
106-108. _

BILLETING.

PART I.

Accommodation to be furnished by Keeper of Victualling House.

A keeper of a -victualling house on whom any officer, soldier, or horse

is billeted

(1.) Shall furnish the officer and soldier -with lodging and attendance ;

and

*(2.) Shall, if required by the soldier, furnieh him for every day of the I

march and for not more than two days, if the soldier is halted

at an intermediate place on the march for more than two days,

and on the day of arrival at the place of final destination, with

breakfast, hot dinner, and supper on each day, such meals to

consist of such quantities of food and drink as may from time

to time be fixed by His Majesty's Regulations, not exceeding

() For breakfast, six ounces of bread, one pint of tea

with milk and sugar, four ounces of bacon ;

(b) For hot dinner, one pound of meat previous to being

dressed, eight ounces of bread, eight ounces of potatoes

or other vegetables, one pint of beer or mineral water

of equal value ;

(e) For supper, six ounces of bread, one pint of tea with

milk and sugar, two ounces of cheese ;
and

*(3.) When the soldier is not so entitled to be furnished with a

meal, shall furnish the soldier with candles, vinegar, and salt,

and allow him the use of fire, and the necessary utensils for

dressing, and eating his meat ;
and

(4.) Shall furnish stable room and ten pounds of oats, twelve pounds

of hay, and eight pounds of straw on every day for each horse.

f For the purposes of this Part of this Schedule the expression
" furnish with lodging" shall include the provision of a separate bed for

each officer and sohlicr.

PART II.

Regulations as to Billets.

(1.) When the troops are on the march the billets given shall,

except in case of necessity or of an order of a justice of the

peace, be upon victualling houses in or within one mile from the place

mentioned in the route (a) :

(2.) Care shall always be taken that the billets be made out to the less

distant victualling houses in which suitable accommodation can be found

before billets are made out for the more distant victualling houses :

(3.) Except in case of necessity, where horses are billeted, each man

and his horse shall be billeted on the same victualling house :

* This provision was amended by the Army (Annual) Act, 1907.

t This provision was added by the Army (Annual) Act, 1904.
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(4 ) Except in case of necessity, one soldier at least shall be billeted

where there are one or two horses, and two soldiers at least where there

are four horses, aud so in proportion for a greater number :

(5.) Except in case of necessity, a soldier and his horse shall not be

billeted at a greater distance from each other than one hundred yards :

(6.) When any soldiers with their horses are billeted upon the keeper
of a victualling house who has no stables, on the written requisition of

the commanding officer present the constable shall billet the soldiers

and their horses, or the horses only, on the keeper of some other

victualling house who has stables, and a court of summary jurisdiction

upon complaint by the keeper of the last-mentioned victualling house

may order a proper allowance to be paid to him by the keeper of the

victualling house relieved :

(7.) An officer demanding billets may allot the billets among the

soldiers under his command and their horses as he thinks most expedient
for the public service, and may from time to time vary such allotment :

(8.) The commanding officer may, where it is practicable, require that

not less than two men shall be billeted in one house.

THIKD SCHEDULE. a. 113.

IMPRESSMENT OF CAREIAGES.

Table of Rates of Payment for Carriages and Animals.

Carriages and Animals. Rate per Mile.

In Great Britain,

A waggon with four or more horses, or a vraiu with six One shilling,

oxen, or four oxen and two horses.

A waggon with narrow wheels, or a cart with four

horses, carrying not lesa than fifteen hundred-

weight.

Any other cart or carriage, with less than four horses,

and not carrying fifteen hundredweight.

In Ireland.

For every hundredweight loaded on any wheeled

vehicle.

Ninepence.

Sixpence.

One halfpenny.

The mileage when reckoned for the purposes of payment shall include

the distance from home to the place of starting and the distance home

from the place of discharge.

Regulations as to Carriages and Animals.

(1.) "Where the whole distance for which a carriage is furnished is

under one mile the payment shall be for a full mile.

(2.) In Ireland, the minimum sum payable for a car shall be three-

pence, and for a dray, sixpence per mile.
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(3.) In Great Britain, when the day's march exceeds fifteen miles, the

justice granting his warrant may fix a further reasonable compensation
for every mile travelled, not exceeding, in respect of each mile, the rate

of hire authorised to be charged by this Act
;
when any such additional

compensation is granted, the justice shall insert in his own hand in the

warrant the amount thereof.

(4.) In Ireland the payment shall be at the same rate for each

hundredweight in excess of the amount which the carriage is liable under

this schedule to carry.

(5.) A carriage shall not be required to travel more than twenty-five

miles.

(6.) A carriage shall not, except in case of pressing emergency, be

required to travel more than one day's march prescribed in the route.

(7.) In Great Britain a carriage shall not be required to carry more

than thirty hundredweight.

(8.) In Ireland a carriage shall not be required to carry, if a car, more

than six hundredweight, and if a dray more than twelve hundredweight.

(9.) The load for each carriage shall, if required, at the expense of

the owner of the carriage, and if the same can be done within a reason,

able time without hindrance to His Majesty's service, be weighed before

it is placed in the carriage.

s. 154.
FOUETH SCHEDULE.

FOEM OF DESCBIPTIVE KETUEN.

DESCRIPTIVE BETTJEN of who* at on

the day of
,
and was committed to confinement

at on the day of as a deserter [of

absentee without leave] from the Bn. of the

Kegiment of

* After the word "who,"to be inserted eithet1 the words "was apprehended,"
or "surrendered himself," as the case may be.

Age - - -
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Name, occupation, and address of the person by whom
or through whose means the deserter [or absentee

without leave] was apprehended and secured.*

Particulars in the evidence on which the prisoner
is committed, and showing whether he surren-

dered or was apprehended, and in what manner
and upon what grounds. The fullest possible
details to be given.

Signature ~\_ . of commuting
Residence >

T, * m magistrate.Post ToivnJ

Signature of prisoner.

Signature of informant.

I do hereby certify that the

prisoner has been duly ex-

amined before me as to the

circumstances herein stated, and

has declared in my presence that

hef
the before-mentioned

corps, and I recommend^
for a reward of *.

Or where the prisoner confessed, and evidence of the truth or false-

hood of such confession is not then forthcoming :

I hereby certify that the above-

named prisoner confessed to the

circumstances above stated, but

that evidence of the truth or

falsehood of such confession is

not forthcoming, and that the

case was adjourned until the

day
of for the purpose of

obtaining such evidence from a

Secretary of State.

* It is important for the public service, and for the interest of the deserter or
absentee without leave, that this part of the return should be accurately filled up,
and the details should be inserted by the justice in his own handwriting or, under
his direction, by his clerk.

t Insert is or is not a deserter or absentee without leave from or belongs or does not

belong to, as the case may be.

t The justice will insert the name of the person to whom the reward is due, and
the amount [5s., 10s , 15s., or 20s.] which, in his opinion, should be granted in
this particular case.

Signature.

Residence.

,Post Town.

FIFTH SCHEDULE.

ACTS EEPEALED.

[Rep. Slat. Law Eev. (No. (2) ) Act, 1893.J



448

RULES OF PROCEDURE, 1907.

PART I. ARREST AND TRIAL.

Arrest.

1. Report of delay of trial under Army Act, s. 45.

Power of Commanding Officer.

2. Duty of commanding officer as to investigation of charge
for offence.

3. Hearing of charge.
4. Disposal of the charge or adjournment for taking down the

summary of evidence.

5. Remand of accused.

6. Summary award of punishment by commanding officer.

7. Right of trial by court-martial in lieu of summary award.
8. Procedure on charge against officer.

framing Charges.

9. Charge-sheet and charge.
10. Commencement of charge-sheet.
11. Contents of charge.
12. Validity of charge-sheet.

Preparation of Defence by Accused.

13. Opportunity for accused to prepare defence.

14. Information of charge and delivery of summary of evidence
and list of officers to accused.

15. Joint trial of accused persons.

Convening of Court-Martial.

16. Convening of regimental court-martial.

17. Procedure of officer on convening court-martial
18. Adjournment for insufficient number of officers.

19. Ineligibility and disqualification of officers for court-martial.
20. Corps of members of court-martial.

21. Rank of members of court-martial in certain cases.

Procedure at Trial. Constitution of Court.

22. Inquiry by court as to legal constitution.

23. Inquiry by court as to amenability of accused and validity
of charge.

Procedure at Trial. Challenge and Swearing.
24. Appearance of prosecutor and accused.
25. Proceedings for challenge of members of court.

26. Swearing of members.
27. Swearing of judge-advocate and other officers.

28. Substitution of solemn declaration for oath.
29. Form of oath in case of trial of several accused persons.
30. Swearing of person according to the form of his religion.
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Prosecution, Defence, and Summing Up.

31. Arraignment of accused.

32. Objection by accused to charge.
33. Amendment of charge.
34. Special plea to the jurisdiction.
35. General'plea of

"
Guilty

" or " Not Guilty."
36. Plea iu bar.

37. Procedure after plea of "
Guilty."

38. Withdrawal of plea of " Not Guilty."
39. Plea of

" Not Guilty "and case for the prosecution.
40. Procedure where no witness to facts (except accused) called.

41. Procedure where witnesses called for defence.

42. Summing-up by judge-advocate.

Finding and Sentence.

43. Consideration of finding.
44. Form and record of finding.
45. Procedure on acquittal.
46. Procedure on conviction.

47. Mode of forfeiting seniority of rank of officer or non-com-
missioned officer.

48. Sentence.
49. Recommendation to mercy.
50. Signing and transmission of proceedings.

Confirmation and Revision.

51. Procedure of confirming officer.

52. Revision.

53. Promulgation.
54. Mitigation of sentence on partial confirmation.

55. Confirmation of finding on alternative charges.
56. Confirmation notwithstanding informality in or excess of

punishment.

Insanity.

57. Provisions as to finding of insanity and custody of insane

person.

General Provisions as to Proceedings of Court.

58. Seating of members.
59. Responsibility of president.
60. Power of court over address of prosecutor and accused,

61. Procedure on trial of accused persons together.
62. Separate charge-sheets.
63. Sitting in closed court.

64. Time for trial.

65. Continuity of trial and adjournment of court,

66. Suspension of trial.

67. Proceeding on death or illness of accused.

68. Presence throughout of all members of court.

69. Taking of opinions of members of court.

70. Procedure on incidental question.
71. Swearing of court to try several accused persons.
72. Swearing of interpreter and shorthand writer.

(M.L.) 2 F
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General'PfGeisio-ns as to Witnesses and Evidence.

73. Evidence to be relevant and according to rales in English

courts.

74. Judicial notice.

75. Calling of all prosecutor's witnesses.

76. Calling of witness whose evidence is not contained in

summary or abstract.

77. List of witnesses of accused.

78. Procuring attendance of witnesses.

79. Adjournment of court for non-attendance of witnesses.

80. Evidence of the accused and his wife.

81. Withdrawal of witnesses from court.

82. Swearing of witnesses.

83. Mode of questioning witnesses.

84. Examination and cross-examination.

85. Questions to witness by members of court or judge-advocate.

86. Eecalling of witnesses, and calling of witnesses in reply.

Friend of Accused and Counsel.

87. Accused may have a person to assist him on trial.

88. Counsel allowed in certain general courts-martial.

89. Requirements for appearance of counsel.

90. Counsel for prosecution.
91. Counsel for accused.

92. General rules as to counsel.

93. Qualifications of counsel.

.34. Statement by accused defended by counsel or officer.

Proceedings.

"95. Kecord in proceedings of transactions of court-martial.

96. Custody and inspection of proceedings.

97. Transmission of proceedings after finding.

98. Preservation of proceedings.
99. Rate of payment for copies of proceedings.

100. Loss of proceedings.

Judge-Advocate.

101. Appointment of judge-advocate and disqualification.

102'. Substitute on death, illness, or absence of judge- advocate.

103. Powers and duties of judge-advocate.

Exception from Rules.

104. Suspension of rules on the ground of military exigencies

or the necessities of discipline.

Field General Court-Martial.

105. Convening of field general court-martial.

106.' Composition of field general court-martial.

107! As to field general court-martial where military exigencies

occur.

108. Charge.
109. Trial of several accused persons.

110. Challenge.
111. Swearing of court.

112. Arraignment.
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113. Plea to jurisdiction.
114. Evidence.
115. Mode of swearing witness and solemn declaration.

116. Defence.
117. Acquittal.
118. Sentence.

119. General provisions as to votes and powers of court.

120. Confirmation.
121. Application of rules.

122. Definitions.

123. Evidence of opinion of convening and confirming officer.

PART II. MISCELLANEOUS.

Regulations for Courts of Inquiry, other than Courts of Inquiry
held under section 72 of the Army Act.

124. Courts of Inquiry.

Regulations for Courts of Inquiry under section 7Z of the Army
Act, for (he purpose of determining the illegal Absence of
Soldiers.

125. Courts of inquiry as to illegal absence under sect. 72,

Explanation of
" Prescribed" and "Commanding Officer."

j

128. Prescribed officer for committing, removing, commuting and

discharging authority and for the purpose of ss. 43 and 73.

127. Prescribed procedure for court of inquest (India) under
sect. 133.

128. Prescribed officer for competent military authority (sect. 101).
129. Definition of

"
commanding officer."

Prisons and Detention Barracks Abroad.

130. Committal and removal of soldiers under sentence in one

colony to authorised prisons or detention barracks in other

colonies.

PART III. SUPPLEMENTAL.

131. Exercise of powers vested in holder of military office.

132. Cases unprovided for.

133. Forms in appendices.
134. Definitions.

135. Construction of rules.

136. Application of rules to Channel Islands and Isle of Man.
137. Extent of application of rules.

138. Short title.

139. Commencement of rules.

(lI.L.) 2 F 2
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FIRST APPENDIX,
Forms of Charges.

SECOND APPENDIX.
Forms as to Courts-Martial,

THIRD APPENDIX.
Forms of Commitment.

RULES FOR FIELD PUNISHMENT.
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RULES OF PROCEDURE, 1907. ()

PAET I. ARREST AND TRIAL.

A rrest.

1. The special report of the necessity for further delay in ordering Report of

a court-martial to assemble for the trial of an officer or soldier
tr

e

j!^
y
un

f

der

required under section 45 of the Army Act, shall be made by Army Act,

means of a letter from the commanding officer of that officer or s - 45 -

soldier reporting the necessity to the general or other officer

to whom application would be made to convene a court-martial for

the trial of that officer or soldier.
I

See generally as to Eules 1-8, ch. IV, and K.E. ,para. 463, et seq.
This rule prescribes the manner in wliich the special report required by

s. 45 of the Army Act is to be made. A similar report must be furnished

weekly until the accused is released or a court-martial assembled
;
aud 011

I the receipt of every such report, the general or other officer to whom it is seut
I mast satisfy himself as to the necessity for the continued retention of the

j

accused in custody. K.E., para. 464. This special report is not required
Jon active service.

Power of Commanding Officer.

2. Every commanding officer will take care that a person under his Duty of

command, when charged with an offence, is not detained in custody
coninand-

for more than forty-eight hours after the committal of that person as^iiives-
into custody is reported to him, without the charge being in- tigation of

vestigated, unless investigation within that period seems to him

impracticable with due regard to the public service. Every case of

a person being detained in custody beyond a period of forty-eight
hours, and the reason thereof, shall be reported by the commanding
officer to the general or other officer to whom application would be

|
made to convene a court-martial for the trial of the person charged.'

Commanding Officer. See Eule 129 and note.

This Eule applies to officers as well as soldiers.

Investigated. Army Act, s. 45 (5). This means that the investigation
must be commenced, though it may be impossible to complete it within the
time, here specified. As to exclusion cf Sunday, Good Friday, and Christmas

Day, see Eule 135 (A).
Is not detained in custody, cfc. A commanding officer who unnecessarily

detains a person in arrest or confinement, exposes himself to a charge under
6. 21 (1) of the Army Act.

Shall be reported. The report should be made by letter, and should refer

specifically to the case, and state the reasons justifying the detaining of the
accused in custody and preventing the investigation. The absence of an

important witness would justify a remand
;
or the accused might be ordered

to return to his duty, with a distinct intimation that his case will be in.

vestigated so soon as the absent witness can be obtained. K.E., para. 490.

3. (A) Every charge against a soldier will be heard in tho
Hearing of

presence of the accused. The accused will have full liberty to cross- charge,

examine any witness against him, and to call any witnesses and
make any statement in his defence. On the application of the

accused, he and his wife may be called as witnesses, subject to the

provisions of JRule 80.

(a) These Rules supersede the Kules of Procedure, 1899, as amended by Army
I Orders dated April, 1902, and October, 1904, which they reproduce with certain
changes necessitated chiefly by the new system of commands, and the amendments
in the law introduced by the Army (Annual) Acts, 1906 and 1907.
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(B) If tlie accused demands that the evidence against him be
taken 011 oath, the oath will be administered to each witness by
the investigating officer in the same form as provided for a court-

martial, or, in the case of a witness allowed before a court-martial to
make a solemn declaration, the like solemn declaration will be made
before the investigating officer.

(A) As to the mode of conducting the investigation, see ch. iv, paras.
18-28; and K.R., paras. 483-491.
The .Army Act and Rules do not require the investigation to be by tho

commanding officer, but do make him responsible for the decision, s. 46 (1>The evidence is not taken in writing, and, therefore, in the case of a remand,
must be taken in writing afterwards as directed by Eule 5.

The accused may on his own application give evidence himself or call his
wife as a witness (see Eule 80, which will apply to the evidence of the
accused and his wife at this and every other stage of the proceedings). The
accused's evidence will or will not be on oath, according as the evidence of
the other witnesses is or is not n oath.
The right of the accused to make a statement will not be prejudiced by

the fact that he has given or intends to give evidence himself, whether oil

oath or not.

fB) Taken on oath. See note to a. 46 (6) of the Army Act.

Samejorm. See .Rule 82.

To make a solemn declaration. See Army Act, s. 52 (4), and Eule 82 (D).

Disposal of 4. (A) The commanding officer will dismiss a charge brought
*>r adjourn-

^e^ore him ^ "* kis opinion the evidence does not show that some
merit for offence under the Army Act has been committed, or if, in his dis-

l

^ji
g
th

cretion, he thinks the charge ought not to-be proceeded with,

summary of (
B) -A-t the conclusion of the hearing of a charge, if the coin-

cidence, manding officer is of opinion that the charge ought to be proceeded
with, he shall, without unnecessary delay, either

(1) dispose of the case summarily ;
or

(2) refer the case to the proper superior military authority ;
or

(3) adjourn the case for the purpose of having the evidence
reduced to writing.

Provided that the commanding officer shall not dispose of a case

summarily unless the accused is a soldier, or if the accused, being
a soldier, has elected (under Section 46 of the Army Act) to be
tried by a district court-martial.

(c) Where the case is so adjourned, at the adjourned hearing
the evidence of the witnesses who were present and gave evidence
before the commanding officer, whether against or for the accused,
shall be taken down in writing in the presence of the accused
before the commanding officer or such officer as he directs.

(D) The accused may put questions in cross-examination to any
witness, and the questions with the answers shall be added in

writing to the evidence taken down.

(E) The evidence of each witness when taken down, as provided
in (c) and (D), shall be read over to him, and shall be signed by
him, or, if he cannot write his name, shall be attested by his mark
and witnessed. Any statement of the accused material to his

defence shall be added in writing.

(A) Every offence which a person subject to military law can commit is

an offence against the Army Act, because it is either a military offence or a
civil offence. If it is a civil offence, it is provided for by s. 41

;
if it is a

military offence, it is either particularly specified in the Act, or is an act t

the prejudice of good order and military discipline under s. 40. Where tho
act done is not a civil offence, and is not specified in the Act, the command-
ing officer must consider whether it is or not to the prejudice of good order
and military discipline, as, if not, it is not a military offence. He must
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also consider whether, having regard to the limitations of time prescrib- !

'

y

the A -us 1.38 (1), 161), the accused is liable to be proceeded again, t..

K. I!., para, 489.

Of/.'it not to be proceeded with. If the commanding officer is of this opinion,
rouut cither of the evidence being doubtful, or of the triviality of tha

a so, or of the good character of the accused, or of a doubt whether the act

is to the prejudice of good order and military discipline, or as a matter 01

discretion, for any reason, he must dismiss the case. Army Act, s. 40; K.R. ,

para. 488. To make an entry against the man without punishment is not

dismissal of the case. The case must also be dismissed if the man has been

particular time is fixed within which a commanding officer must dispose

case, so that ho can always carefully consider a difficult case
;
but as a rule

he should decide immediately, and should never delay for more than a day,
unless further evidence is required.

(B) Of the three alternative courses which a commanding officer may adopt
in respect to a case which he thinks should be proceeded with, ho wili

adopt the first (I.e., disposing of the case summarily), unless the case is one

of which he cannot dispose summarily, either by reason of the accused not

c being a private soldier (see K.R. 499), or by reason of the accused having-
elected to be tried by a district court-martial, or because he thinks the case-

is one which should be tried by court-martial, or because the case is one

with which he cannot, without the leave of superior military authority, deal

with summarily. There is no case which a commanding officer is compelled'

by the Act or the rules to send before a court-martial. But the offence of

drunkenness by a private soldier must in certain cases be disposed of

summarily (Army Act, s. 46 (3)). Para. 487 of the K.R. specifies the
_

cases-

which may be disposed of summarily without reference to superior military-

authority. If the case is not one specified in that paragraph, but the com-

manding officer thinks that it is one that ought to be disposed of summarily,
he will adopt the second alternative and refer the case to the proper superior

military authority. In any other case the third alternative must be adopted
The final decision of the commanding officer as to whether the case should

be tried by court-martial is deferred until the evidence has been taken down
iu writing and the commanding officer has considered the evidence so taken

down. A summary is to be made whether it is intended to remand the

accused for trial by a regimental or by district or general court-martial.

Without unnecessary delay, the adjourned hearing for reducing the evidence
to writing should, if possible, be held the same day as the investigation.
As to the course to be followed, where sufficient evidence is not forthcoming

at the investigation, or where a second offence is disclosed during the

investigation, see K.R.
, paras. 490, 491.

Proper military authority, see Rules 134 (A), 135 (B).

(0) (E). The commanding officer, on adjourning the case for the

purpose of having the evidence reduced to writing, may direct another officer

to take down the evidence. But an officer who has given material evidence
;it the investigation must not be appointed for this purpose. At the

adjourned, hearing the accused must be allowed to put any reasonable

question to a witness, and especially to put questions respecting any variance
between the evidence taken down and that given before the commanding
officer, such, e.g., as would arise if the witness's answers in cross-examination
before the commanding officer were omitted. In taking the evidence
immaterial statements may be omitted. If the acciised or his wife has given
evidence before the commanding officer under Rule 3, he or she may, on the

application of the accused, and giibject to the provisions of Rule 80, give
evidence, to be taken down in writing and inserted in the summary like the
evidence of other witnesses under this rule, but neither he nor she can, in

the absence of such an application, be compelled to repeat the evidence

previously given. If either of them does give evidence under this rule, that

evidence may be used in the like manner and for the like purposes as the
fvideuee of other witnesses. Therefore, before the application of the accused
is entertained, he should be warned of the use to which the evidence of

himself and his wife, as taken down in the summary, may bo put.
If the accused has made a statement, whether in addition to or in lieu of

giving evidence under Rule 3, the material parts of his statement are to be

added, but it will be advisable usually to take down fully any statement he
makes

;
he cannot be required to sign it. The statement of an accused person

can only be given in evidence at the trial if it is voluntary (seech. VI, paras. 74 to
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81), Before, therefore, an accused person makes any statement, he should be
warned that he is not bound to say anything, and that any statement he makes
may be used as evidence against him; and, if he is asked for his defence, a similar

warning should be given to him
;
but if the statement was made voluntarily

the mere fact that the warning was not given will not prevent the statement
being used as evidence. In no case must he be authoritatively called on to
account for his proceediugs, or required to make any statement. See also
Memoranda for Guidance of Courts-Martial, p. 582.
For the power to dispense with the provision of paragraphs (c), (u), and (E) 1

of this rule, see Kule 104.

Remand of
5- (A) Tne evidence and statement (if any) taken down in writing

accused. in pursuance of Eule 4 (in these rules referred to as the summary
of evidence) shall be considered by the commanding officer, who
thereupon shall either

(1) remand the accused for trial by court-martial
;
or

(2) refer the case to the proper superior military authority ;
or

(3) if he thinks it desirable, and the accused is a soldier and has
not himself elected to be tried by a district court-martial,
rehear the case and dispose of it summarily.

(B) If the accused is remanded for trial by court-martial, the

commanding officer shall without unnecessary delay either issue

an order for the assembly of a court-martial, or apply to the

proper military authority to convene a court-martial, as the case

requires ;
this delay, and any delay in the reference to superior

military authority, should not ordinarily exceed 36 hours.

(c) The summary of evidence, or a true copy thereof, shall be
laid before the court-martial before whom the accused is tried on
4he assembly of the court.

(A) The commanding officer is to consider the evidence after it has been
'reduced to writing, and should be careful to note whether or not the evidence
'taken down in the summary corresponds to that given before him at the

investigation. On the evidence being reduced to writing a different aspect may
fee given to the case

;
if so, the commanding officer may, if the case is within his

_ jurisdiction and the accused has not elected (under s. 46) to be tried by a district

court-martial, re-hear the case, and if he thinks fit, dispose of it summarily.
If the commanding officer determines to remand the accused for trial by

court-martial, he will have to consider by what class of court-martial the
accused should be tried. Usually, if the accused is not dealt with summarily,
application should be made for a district court-martial. The application (like
Xhe charge-sheet) must be signed by the officer in actual command of the unit

V.o which the accused belongs.
For form of application for court-martial see p. 604. See also Memoranda

lor Guidance of Courts-Martial, p. 582.

(B) Without unnecessary delay. The order for a regimental court-martial
should as a rule be issued so as to admit of the court assembling next

day, care being taken to allow the interval of eighteen hours required by
Kule 14 (A).

Thirty-six hours. As to exclusion of Sunday, &c., in reckoning time, see
Kule 135 (A).
(C) Where the accused is charged with several offences, the evidence in

relation to each offence should be kept, so far as possible, distinct.

As to the summary of evidence of the trial, see Rule 17 (E) and note. i

The accused is entitled to have a copy of the summary gratis : see Kule I

14 (B).

Summary e. (A) The term of detention when awarded by a commanding
punishment

omcer iu days shall begin on the day of the award. The term of

by com- detention when awarded by a commanding officer in hours shall begin
at the hour when the soldier sentenced is received at the detention
barrack or branch detention barrack to which he is committed, or

if he has not been sooner received into the detention barrack or

branch detention barrack, shall begin on the day after the day of the
award at the hour fixed for the commitment and release of soldiers

under sentence.

niaiirling
officer.
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(B) When tlie commanding officer has once awarded punishment
for an offence, he cannot afterwards increase the punishment for
that offence.

Commanding officers must bear in mind the regulations as to summary
award of punishments, K.R., paras. 493-507; and as to drunkenness, ib.

paras. 508-513. See also ch. IV, paras. 31-38.

(A) A commanding officer will award his sentence, up to seven days, in

hours, but if exceeding seven days, in days. K.R., para. 491. In law (in the
absence of special provision) there is no division of a da3% and, therefore,
however late in the day a soldier under sentence is committed, his term of
detention is considered to have commenced at the first minute of that day, that

is, the first minute after midnight. Where, therefore, the sentence Is awarded
in days, the sentence will begin on the first minute of the day of the award.
But where a sentence is awarded in hours, the detention by virtue of this rule
will not commence until the hour at which the soldier is received into the
detention barrack or branch detention barrack, or if he is not received into the
detention barrack or branch detention barrack on the day of the award, then
until the hour at which on the next day soldiers under sentence are usually
received into the detention barrack or branch detention barrack. This rule

will, therefore, allow a commanding officer, when there is no accommodation in
tha branch detention barrack, to postpone the commitment of the soldier for
one day, and to keep him in the guard detention room without his term of
detention beginning to run, till the usual hour of commitment on the next day
after the detention is awarded, whether Sunday or not (see Rule 135 A) ; but if

he is kept longer in the guard detention room, his term of detention will begin
to run. [t must be recollected that a soldier's pay cannot be stopped for any
day on which he is in custody, before his detention begins to run under this rule.

(B) The award is considered final when the soldier has been removed
from the presence of the commanding officer. The commanding officer can at

any time diminish the punishment before its completion, though he cannot
add to it.

As to entry of award or decision of commanding officer in each case,
K.E., paras. 485, 507.

7. (A) If a soldier is dealt with summarily by his commanding
Ri
.ght

of

!

officer, and the award or finding involves a forfeiture of pay, or -

(tbough such forfeiture is not involved) the award is not aii award martial in

of a minor punishment, and his commanding officer has omitted
{jfar

01

to ask him whether he desires to be dealt with summarily or to award.
be tried by a district court-martial, the soldier may, at any time
on the same day before the hour fixed for the commitment and

| release of soldiers under sentence, claim his right to be tried by a
district court-martial.

(B) Except as mentioned in sub-section (8) of section 46 of the

Army Act and in this rule, a soldier has no right to claim a trial

by court-martial.
A commanding officer should of course never omit to put to the soldier the

question which he is directed by s. 46 (8) of the Act to put ;
but in the case

of such an omission the soldier may claim a court-martial within the time
mentioned in this rule.

Right to be tried. The effect is that the court tries the case without reference
to the proceedings of the commanding officer as regards the question of the
accused person's guilt or innocence. The claim of the soldier to be tried is
not of itself a reason for awarding a more severe punishment than the com-
manding officer might have awarded. While it is competent to the court to

pass such a sentence as the nature and degree of the offence and the
antecedents of the accused may seem to them to warrant, they should bear
in mind that the commanding officer, who is primarily responsible, has, by
electing to make a summary award, implied that a summary punishment is
in his judgment sufficient in the interests of discipline.
Minor punishment. See K.E. , para. 493.

8. (A) Where an officer is charged with an offence under the Army
Act the investigation shall, if he requires it, be held, and the
evidence taken in his presence in writing, in the same manner, as officer.

nearly as circumstances admit, as is required by Eules 3 and 4 in
the case of a soldier.
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(B) Where an officer is ordered for trial by court-martial without

any such taking of evidence in his presence, an abstract of the
evidence to be adduced shall be delivered to him gratis not less

than twenty-four hours before his trial, and shall be laid before
the court-martial on the assembly of the court.

(A) The effect of this provision is to give the commanding officer the

option of dispensing with any public proceeding preliminary to trial, unless
the accused officer demands it. It does not preclude the commanding officer

from calling the officer before him and investigating the case as he may deem
necessary. The officer, however, can only demand the formal investigation of
his case by the commanding officer, and has no right under this Rule to
demand a court of inquiry.

(B) The convening officer will be responsible for the preparation and
furnishing of this abstract, which should not be too much in detail. It
should always be delivered as a matter of course, even though the subject
matter of the charge may previously have been investigated by a court of

inquiry ;
and if a court of inquiry has been held, the officer may have a copy

of its proceedings. See Fade 124 (M).
Where there are several charges, the abstract should be divided so as to

correspond to each charge.
For the power to dispense with observance of this rule on the ground of

military exigencies, or the necessities of discipline, see Rule 104.

Framing Charges,
Charge. 9. (A) A charge-sheet contains the whole issue or issues to be

charge.'"*
tried b^ a court-martial at one time.

(B) A charge means an accusation contained in a charge-sheet that
a person amenable to military law has been guilty of an offence,

(c) A charge-sheet may contain one charge or several charges.
The convening officer is by Rule 17 made responsible for the charge, which

in practice is usiially framed by the adjutant, or some other officer under thu

direction of the convening officer. The charge-sheet nmst be signed by the
j

officer in actual command of the unit to which the accused belongs.

Commence- 10. Every charge-sheet "will begin with the name and description

ena-rge^
^ ^e Pei

'son charged, and should state, in the case of an officer, his

sheet. rank, and name, and corps (if any), and in the case of a soldier, his

number, rank, and name, and corps (if any), and where he does not
at the time of the trial belong to the regular forces, should show by
the description of him, or directly by an express averment, that

he is amenable to military law in respect of the offence charged.
The name or description of a person charged is immaterial, so long as his

identity is established. In military courts it is also necessary to establish

that he is subject to military law. As an officer or soldier of the regular
forces is always subject to military law, a statement that the accused belongs
to a battalion composed of the regular forces, will be sufficient to aver, and
evidence of his so belonging will be sufficient to prove, without expressly
adding the words, that he is subject to military law. If the accused belongs
to the militia, yeomanry, or volunteers, or to the reserves, the charge must

state, and the court must by evidence or from their military knowledge be

satisfied, that he was at the time of the offence subject to military law. If

he is a civilian, or if his name and position are unknown, as may happen ill

the case of active service, the charge should expressly aver that he was
subject to military law, although it will be sufficient if the description of the
accused is such as to imply that he M'as so subject. Evidence must be given
of the fact, as, for instance, that he was a sutler, or the holder of a pass from
the officer in command, or that he was found in camp, or under such circum-
stances as to show that he was subject to military law. See illustrative form
No. 9, p. 545.

Contei ts of 11. (A) Each charge should state one offence only, and in no case
charge. should an offence be described in the alternative in the same charge,

(B) Each charge should be divided into two parts

(1) The statement of the offence ; and,

(2) The statement of the particulars of the act, neglect, or

omission constituting the offence.
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(c) The offence should be stated, if not a civil offence, in the
words of the Army Act, and if a civil offence, in such words as

sufficiently describe that offence, but not necessarily in technical

words.

(D) The particulars should state such circumstances respecting
the alleged offence as will enable the accused to know what act,

neglect, or omission is intended to be proved against him as consti-

tuting the offence.

(E) The particulars in one charge may be framed wholly or partly
by a reference to the particulars in another charge, and in that
case so much of the latter particulars as is so referred to shall be
deemed to form part of the first-mentioned charge as well as of the
other charge.

(F) Where it is intended to prove any facts in respect of which
any deduction from ordinary pay can be awarded as a consequence
of the offence charged, the particulars should state those facts.

(A) to (C). See First Appendix, Forms of Charges, aud Preliminary Note
as to use of Forms of Charges, p. 529, and Memoranda for Guidance of Courts-
Martial, p. 582.
A single transaction, although technically disclosing more than one offence,

should not as a rule be made the subject of more than one charge. For
instance, where violence to a superior is accompanied by insubordinate

language, the violence alone should be charged, the language being admissible
in evidence as to the intent.

Words of tfie Army Act. Under Kule 134 (C), this will include the words
of any other Act creating the offence, such, for instance, as the Acts relating
to the reserve or auxiliary forces. Where the offence is under any such Act.
care must be taken to observe this rule. See Note as to use of Forms of

Charges (25), p. 532.

Although the description of an offence in the alternative in the same
charge would make the charge bad, it does not therefore follow that the
word "or" is never to appear in the charge. For instance, a charge under
section 15 of the Act of " when in garrison, being found beyond the limits
fixed by general orders without a pass or written leave from his commanding
officer

"
is a good charge, because in this case he is not charged with one

offence or the other, but with a single offence, which is constituted by his

having neither a pass nor written leave. If in the charge the words "beyond
the limits fixed bv general or garrison orders " were used, the charge would be
a bad charge, because it might be one offence to be beyond the limits fixed

by general orders, and another offence to be beyond the limits fixed by
garrison orders.

When offences against civil law are tried by court-martial under section 41
of the Army Act, although technical terms need not be used in the charge,
the essence of the civil offence must be expressed e.g., in a case of damaging
property, the charge must aver the damage to have been done "

wilfully
" or

"maliciously."
(D) If of the acts or omissions indicated in the particulars sufficient are

not proved to constitute the offence charged, but nevertheless other acts and
omissions not so indicated but sufficient to constitute the offence are proved,
the accused is entitled to be acquitted of the charge, but may be detained
in custody and be tried anew in respect of the last-mentioned acts or
omissions. For instance, if the accused is charged with having been absent
without leave, in that he was absent from his regiment without leave on the

10th, llth, and 12th days of August, and he proves that on those three days
he was in barracks on duty, but it appears from the evidence that he was
absent without leave on the 21st of the same mouth, the date is so material
as to amount to a new charge, and the accused must be acquitted, though
he may be tried on a new charge of being absent without leave on the
21st of August. In such a case a special finding is of no avail, as it cannot
introduce new material particulars not mentioned in the charge. Bee note to
Rule 44 (C).

If, however, he were charged with being absent from the 10th of August,
until he was apprehended on the 21st, and it is proved that he was absent
during that time, but that his absence began on the 1st of August and he was
apprehended on the 23rd, he may be convicted, as the material part of the

charge, absence from the 10th to the 21st of August, is proved.
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When there is such a divergence between the head of charge and the state-
ment of the particulars that each in substance discloses a different offence,
the charge is bad, and a conviction, even on a plea of guilty, could not be

uphold. But the incidental mention of a separate offence in the particulars
would not of itself invalidate the charge. A charge of desertion in which
the particulars alleged that the accused broke out of barracks on a certain

day, and was absent without leave for a certain time, was held to be good,
inasmuch as these facts were mentioned as incidents of the offence charged,
and the accused was still distinctly informed that the charge he had to
meet was one cf desertion. So was a charge of desertion (in which the
duration of the absence was an element) where the particulars stated that the
accused absented himself without leave for the time stated. Where the
head of charge discloses no offence, but the statement of particulars does,
and with sufficient precision to inform the accused of his offence, a conviction
of the offence disclosed in the particulars was, notwithstanding the irregularity,
held good.

(E) An instance of this will be seen in Form No. 49 of the illustrated

forms added at the end of Appendix I, p. 551. If in such cases the persons
charged were to be acquitted of the first charge and convicted on the second

charge, the conviction when recorded should specify the place and date
mentioned in the first charge.
(F) If these facts are stated in the charge, evidence must be given by the

prosecution to show the amount which ought to be deducted from the pay
of the accused. Note as to tise of Forms of Charge (23), Appendix I, p. 532. I

By K.E. , paras. 563, 5t>4, the value of any article in respect of which it is |

desired that the court shall sentence the offender to stoppages must be stated
in the particulars. It is, however, unnecessary to state the value of regimental
necessaries or of personal clothing, as a court-martial does not award stoppages I

for them. As to evidence of value, see note to Army Act, s. 24 (4).

12. (A) A charge-sheet shall not be invalid by reason only of

any mistake in the name or description of the person charged, if

he does not object to the charge-sheet during the trial, and it is

not shown that injustice has been done to the person charged.

(B) In the construction of a charge-sheet or charge there shall be

presumed in favour of supporting the same every proposition which

may reasonably be presumed to be impliedly included, though not

expressed therein.

(A) Although the trial of an offender is not invalid on account of a mistake
in a name, such mistakes are dangerous, in so far as they may lead to

mistakes of substance. For instance, the accused might thus be mistaken
for a man named in a certificate of pi-evious conviction or in the conduct

book, and a mistake of this description might cause the invalidity of the
whole proceeding. Where, however, a man has enlisted and is commonly
known under au assumed name, he may be described by that name. The
court has power to amend the charge sheet by correcting, under Rule 33 (A),
any mistake in the name or description of the accused.

(B) The object of this paragraph is purely legal, and does not touch the

duties of an officer. If the proceedings were questioned in a court of law it

would require that court to presume matters which, though not stated in the

charge, were necessary to support its validity.

Preparation for Defence by Accused Person.

13. An accused person for whose trial a court-martial has been
ordered to assemble shall be afforded proper opportunity of preparing
his defence, and shall be allowed free communication with his wit-

nesses, and with any friend or legal adviser with whom he may
wish to consult.

The freest communication which is consistent with good order and military

discipline and with the safe ciistody of the accused should be allowed. A
failure to give the accused full opportunity of preparing his defence, and free

communication with others for the purpose, may invalidate the proceedings.
The accused is not bound to call as witnesses everyone with whom he

communicates with reference to giving evidence.

As to friend of accused in court, see Fiule 87 ;
and as to counsel at

general and district courts-martial, Kules 88-94.
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As to tho right of the accused to consult the judge-advocate on questions
of law, see Rule 103 (A).
For the power to dispense with this rule, see Rule 104.

14. (A) The accused, before he is arraigned, should be informed

by an officer of every charge on -which he is to be tried
;
and also charge

that, on his giving the names of any witnesses whom he desires to delivery of

call in his defence, reasonable steps will be taken for procuring evidenc?
'

their attendance, and those steps shall be taken accordingly ; the and list

interval between his being so informed and his arraignment should

not be less, in the case of a regimental court-martial, than eighteen,
and in the case of any other court-martial, than twenty-four hours.

(B) The officer, at the time of so informing the accused, should

give the accused a copy of the charge-sheet, and, where the accused
is a soldier, should, if necessary, explain the charge-sheet and charges
to him, and should also, if he is illiterate, read the charges to him.
The officer will, at the same time, give to the accused gratis a true

copy of the summary of evidence.

(c) A list of the names, rank, and corps (if any), of the president
and officers who are to form the court, and where officers in waiting
are named, also of those officers, should, as soon as the president and
officers are named, be delivered to the accused if he desires it.

(D) If it appears to the court that the accused is liable to be

prejudiced by any non-compliance with this rule, the court should
take steps, and, if necessary, adjourn to avoid the accused being so

prejudiced.

Arraigned. See ch. V, para. 49.

(A) By Rule 78 (A) the convening officer, or, after the assembly of the

court, the president of the court, is required to take the proper steps to procure
the attendance of witnesses whom the accused desires to call. Commanding'
officers will therefore take care that any request of the accused for witnesses
Bhall be transmitted to the convening officer, or, after the court is convened,
to the president of the court. The request of an accused person should only be
refused if it is quite clear that the evidence of the witness will be immaterial,,
or if it is impossible to secure the attendance of the witness within a reason-
able time. Any refusal of his request should be communicated to the court,
with the reasons for the refusal, and the court will deal with the matter
under paragraph (D). See also Rule 77.

In the case of an essential witness the court should always adjourn for the

purpose of enabling him to attend, as the absence of such a witness may
cause the proceedings to be invalid.

(B) A copy of the charge-sheet must always be given, unless this rule
has been suspended under Rule 104. Even where it is so suspended, the
full charge must be clearly explained to the accused, as otherwise he has
not proper opportunity to make his defence. If the accused objects to the

charge he will have an opportunity of making his objection when called
on to plead. Rule 32.

I

The accused must also be given gratis a copy of the summary of evidence,

except in a case where this rule has been suspended.
(0) In the case of a general court-martial, this list should invariably be*

delivered, although a request is not made. In the case of a district court-
martial also, the list should be delivered, notwithstanding the absence of a

request, if there is any reason to suppose from the circumstances of the case
that the accused may reasonably object to any member of the court.
The prosecutor will usually be the officer on whom the duty of complying

with the provisions of Rule 14 devolves; when he is not, he should, before
the trial, satisfy himself that it has been complied with. Compliance with
this rule, as well as with Rule 13, may be dispensed with on the ground
of military exigencies, or the necessities of discipline, by virtue of Rule 104;
but in every case the accused must have information of the charge, and
opportunity of calling his witnesses.

(D) See note above on (A).

15. Any number of accused persons may be tried together for an
offence charged to have been committed by them collectively, but in accused

persons.
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such a case notice of the intention to try the accused persons
together should be given to each of the accused at the time of his

being informed of the charge, and any accused person may claim,
either by notice to the authority convening the court, or, when
arraigned before the court, by notice to the court, to be tried

separately, on the ground that the evidence of one or more of the
other accused persons proposed to be tried together with him will

be material to his defence
;

the convening authority or court, if

satisfied that the evidence will be material, and if the nature of

the charge admits of it, shall allow the claim, and the person
making the claim shall be tried separately.
Each of the accused should also bo told that, if he gives evidence himself, and

in doing so gives evidence against any of the other persons charged with the
same offence, he will be liable to be cross-examined as to character. But
this liability will not of itself entitle the accused to claim to be tried separately.

It must be remembered that though each of the accused is a competent
witness, none of the other persons charged with the same offence can compel
him to give evidence. The reason, therefore, for allowing accused persons
to claim to be tried separately remains unaffected by the new law.

If the nature of the charge. In the case of conspiring to cause a mutiny,
or joining in a mutiny, the essence of the charge is combination between
the accused. In such a case the nature of the charge may not admit of

their being tried separately. In cases of doubt, the accused should be tried

separately.
See Rule 71 and note.

Convening of Court-Martial.

16. A regimental court-martial shall be ordered to assemble as

soon as seems to the convening officer practicable (having regard
to Rule 14 (A) ),

after the completion of the investigation by the

commanding officer into the charge which the court-martial is to try.

See Army Act, s. 47, K.R., para. 559. For form see Appendix II, Form No. 3.

A regimental court-martial should assemble as soon as possible after the

interval, which is required by Rule 14 (A), between the accused being
informed of the charge and the meeting of the court. Where, therefore,
that rule is suspended by an order under Rule 104, the court should assemble

immediately.
The officer convening a regimental court-martial will appoint or detail (see

Rule 17 (D) ) not less than three officers as members of the court, each of

whom must have held a commission during not less than one whole year.
The above number (which is the legal minimum for a regimental court-

martial) includes the president, who is also appointed by the convening
officer, and must not be under the rank of captain, except in the case of the
court being held on the line of march, or on board a ship, or unless the

convening officer is of opinion that a captain is not, with due regard to the

public service, available. In the latter case he must state that opinion in

the order convening the court. In any of the above excepted cases he can

appoint an officer of any rank to be president ;
but he can in no case appoint

himself, or, indeed, sit on the court-martial. Army Act, ss. 47 (3) (4) ; 50 (2).

Regimental courts-martial will now, however, be infrequent, as the com- 1

manding officer has now greater powers of summary award, and it has been
|

laid down that, for cases not summarily disposed of, a district court-martial

should as a rule be convened.

17. (A) An officer before convening a court-martial should first

satisfy himself that the charges to be tried by the court are for

offences within the meaning of the Army Act, and that the evidence

justifies a trial on those charges, and if not so satisfied should order

the release of the accused, or refer the case to superior authority.

(E) He should also satisfy himself that the case is a proper one

to be tried by the description of court-martial which he proposes to

convene.

(c) If more than fifteen days in the United Kingdom, or more
than thirty days elsewhere, elapse between the time when an officer

having power to convene a general or district court-martial receives
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an application for a court-martial, and the date at which the case

is disposed of, either by the assembly of a general or district court-

j martial, or otherwise, the officer shall report the case, and the

j
reasons for the delay, if elsewhere than in India, to theArmy Council,
and if in India to the Commander-in-chief of the forces in India.

(D) The officer convening a court-martial shall appoint or detail

the officers to form the conrt, and may also appoint or detail such

waiting officers as he thinks expedient.

(E) The officer convening a court-martial shall send to the officer

appointed president the original charge-sheet on which the accused
is to be tried, and the summary or abstract of evidence.

(A) and (B). "With respect to tho duties of the convening officer, see
ch. V, paras. 28-33

;
and K.I?,, paras. 547-571.

(A) In the case of a general court-martial in the'Uuited Kingdom, the charge
. and summary of evidence should invariably be submitted by the convening

officer to the Judge Advocate-General before the court is convened (see also
Rule 101 (A) and note).

(C). The convening officer must state in the order convening the court his

opinion in the following cases:

(1) As to the rank of the president (see Army Act, s. 47 (4), 48 (9) ).

(2) As to the rank of members (Rule 21).

(3) As to members belonging to different corps or regiments (Rule 20).
The opinion as to military exigencies dispensing with certain rules (see

Rule 104) should be in a separate order, sigued by the convening officer.

(D) See generally as to a general or district court-martial, the number of
members and their qualification and rank, and the rank of the president,
Army Act, ss. 48, 182 (4) ; K.R., paras. 576, 578.

The convening officer must appoint by name the president of a general or
district court-martial, who must not be under the rank of field officer,
unless

(i) The convening officer is under that rank ; or

(ii) The convening officer is of opinion that a field officer is not with due
regard to the public service available.
In either of such cases he may appoint an officer not below the rank of

captain ;
and in the case of a district court-martial, if he thinks a captain is

Jiot, with due regard to the public service, available, may appoint an officer
below that rank, unless the court is to try a warrant officer. Army Act,
ss. 48 & 182 (4). But whenever a general officer or colonel is available to sit

as president of a general court-martial, an officer of inferior rank is not to be
appointed. K.R., para. 578 (i).
The legal minimum of a general court-martial in the United Kingdom,

India, Malta, and Gibraltar is nine, and elsewhere five.

The legal minimum of a district court-martial is three. Army Act,
6. 48 (3), (4).
Under s. 53 of the Army Act, a court-martial which after the commence -

aent of the trial is reduced below the legal minimum, is dissolved. The
King's Regulations, para. 576, therefore point out that where the trial is

5ikely to be prolonged it is desirable to form a general court-martial of more
than the legal minimum, in order that the court may not be dissolved, if one
member fails through illness or otherwise. In such case not less than thirteen
officers should usually be appointed, or if thirteen cannot conveniently be
assembled, eleven. In the case of a district court-martial it will seldom
be necessary to appoint more than the legal minimum, as it is unusual for
a trial before a district ccmrt-martial to extend beyond two days, and little

inconvenience Tvill usually arise from the dissolution of the court, as if the
proceedings have not been concluded, the accused can be tried by another
court.

It will usually be desirable, in the case of a general court-martial where
the trial is likely to be prolonged, to add two or more waiting officers, in
order to fill the places of officers retiring on a challenge, and the same course
will not unfrequently be expedient in convening a district court-martial,
K.R., para. 576.

!(E)

The order for the assembly of the court-martial should also be sent.
The notes to the Form of Application for a court-martial (below, p. 604) show
how the convening officer should deal with the various documents transmitted
to him.
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Adjourn-
ment for

insuffic ent
number of

officers.

The object of this paragraph is to enable the original charge-sheet to bo
annexed to the proceedings, and also to enable the president of the court-
martial to examine before the court meets the charge-sheets and summary of

evidence in the different cases, so that he may have a general knowledge of

the cases which are to come before the court. If any amendment in the

charges appears to him to be required he should communicate with tha

convening officer before the trial begins. See above, Rule 5 (0).
Where the accused pleads guilty the summary of evidence may be iised for

determining the sentence. Eule 37 (B). Otherwise the summary of evidence

may be used at the trial for the purpose of showing that the witness has
contradicted himself or has made a particular statement

;
and during the

trial the president should compare the evidence given by each witness with
his statement contained in the summary of evidence, and if there is any
material variance should question the witness respecting the variance.
The summary of evidence cannot otherwise be used as evidence, and if the

witness is absent, must not be read or referred to by the court so far as it

relates to that witness. Great care must ,be taken by the members of the
court not to be biassed in any way by the statements in the summary of

evidence, except so far as they affect the credibility of the witness by
showing that he has contradicted himself

; indeed, it may usually be expedient
that no one but the president should refer to the summary.
Any statement (but not the evidence) of the accused contained in the

summary of evidence, if not taken contrary to the directions in note to

Rule 4 (C)-(E), may, and usually should, be read to the court as evidence,
whether it is in favour of or against the accused.
Where the accitsed pleads guilty, the summary of evidence is to be annexed

to the proceedings (see App. II, Form of Proceedings, para. (4), p. 564). If the
acciised pleads not guilty, the summary may be destroyed, but it will usually
be convenient to enclose it with the proceedings when sent to the confirming
officer

;
it need not, however, be annexed to the proceedings unless there is

a material variance between the statement of any witness in the summary and
his evidence at the trial.

Abstract of Evidence. See Eule 8 (B).

18. (A) If before the accused is arraigned the full number of

officers detailed are not available to serve, by reason of non-

eligibility, disqualification, challenge, or otherwise, the court should

ordinarily adjourn for the purpose of fresh members being
appointed ;

but if the court are of opinion that in the interests of

justice, and for the good of the service, it is inexpedient so to

adjourn, they may, if not reduced in number below the legal

minimum, proceed, recording their reasons for so doing.

(B) If the court adjourns for the purpose of the appointment of a

new president, or of fresh members, whether under these rules or

otherwise, the convening officer may, if he thinks fit, convene
another court.

(A) Under this paragraph a covirt for which, say, thirteen members hava
been detailed, will not ordinarily begin the trial with less than thirteen,

although they may proceed, unless reduced below the legal minimum (see
notes to Rules 16, 17). The court should always adjourn, unless there are

strong reasons against it.

If at any time the number of officers is, from whatever cause, below the

legal minimum, or the president is absent (Rule 65 (B) ), there is no court ;
if

the proceedings under Rule 22 are not begun, no court can be formed
;

if they
are begun they must immediately cease. In either case a report of the-

circiimstances should be made to the convening officer by the president, or,
if he is absent, by the senior officer present.

(B) A'ew President. This will apply if the president is found to be

ineligible or disqualified (Rules 19, 22), or not to be of the required rank

(Rule 22 (A) (iv) ), or if an objection to the president is allowel (Army Act,.

B. 51 (3), and Rule 25), or if the president cannot attend (Army Act,
e. 53 (2) ).

Fresh Member*. The court will adjourn under the circumstances men-
tioned in paragraph (A) of this rule, as to which see Rules 19, 22, and 25,
and Army Act, s. 51. After the trial has once begun, fresh members cannot

be appointed in any circumstances, Army Act, s. 53 (1).
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19. (A) An officer is not eligible for serving on a court-martial if ineligibility

he is not subject to military law.
disquaiifica-

(B) An officer is disqualified for serving on a court-martial if he tion of

officers for

(i.) Is the officer who convened the court ;
or court-

(ii.) Is the prosecutor or a witness for the prosecution ;
or

(iii.) Investigated the charges before trial, or took down the

summary of evidence, or was a member of a court of

inquiry respecting the matters on which the charges against
the accused are founded, or was the company, &c., com-
mander who made preliminary inquiry into the case ;

or

(iv.) Is the commanding officer of the accused, or of the corps
or battalion to which the accused belongs ;

or

(v.) Has a personal interest in the case.

(c) An officer is not eligible to serve on a court-martial unless he

has held a commission during not less than the following periods,
that is to say :

(i.) If it is a regimental court-martial, one whole year ;

(ii.) If it is a district court-martial, two whole years ;

(iii.) If it is a general court-martial, three whole years.

(A) Eligible is used with reference to an officer being subject to military

law, and of the necessary standing. It refers, in point of fact, to the status

of the officer, and involves no personal considerations.

(B) Disqualified, on the other hand, is used with reference to personal

disqualification on the part of an officer.

It will be observed that most of the disqualifications are contained in the

Army Act, s. 50 (2), (3).

Except so far as provided by Eule 20, the corps to which an officer belongs
is immaterial as regards his eligibility or qualification to serve on a court-

martial, for the Army Act, s. 50 (1), provides that "the officers sitting on a

court-martial may belong to the same or different corps, or may be unattached

to any corps, and may try persons belonging or attached to any corps."

(iii) Investigated. In consequence of the increased power of disposing of

offences now given to company, &c., commanders, and in order to prevent

prejudice, this Rule has now been amended so as to disqualify the officer who
takes the summary of evidence, and the company, &c.

,
commander who

makes the preliminary inquiry into the case.

(v) Personal interest. This will extend to even a remote or very small

interest
;

for example, in a charge relating to the embezzlement of a sum,
however small, belonging to the regimental mess, every officer of that mess
has a personal interest, and is therefore disqualified. A remote or even a

merely technical interest has been held to disqualify a person in a judicial

Eosition.

For example, a person who holds as trustee or otherwise on
ehalf of others money in which he has no beneficial share himself, never-

theless has a personal interest in any charge relating to that money.
(C) This is taken from the Army Act, ss. 47 (2), 48 (3) (4).

Further, an officer is not, when it can be avoided, to be detailed to sit on a
i court-martial unless he has previously attended as a supernumerary at least
I twenty-five times, and is, in the opinion of his commanding officer, competent :

K.E., para. 572. When the number is three, not more than one member is

to be a subaltern officer. In doubtful or complicated cases the court should

still, when possible, consist of five officers.

20. (A) A general or district court-martial shall, as far as seems Corps of

to the convening officer practicable, be composed of officers of members ol

different corps, and in no case shall be composed exclusively of martial,
officers of the same regiment of cavalry, or the same battalion of

infantry, unless the convening officer states in the order convening
the court that in his opinion other officers are not (having due

regard to the public service) available, and also, if he belongs to
the same regiment of cavalry or battalion of infantry as the

| accused, that an order to convene a court composed partly of other

(M.L.) 2 G
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Rank of

martial

officers cannot be obtained from superior authority within a
reasonable time.

(B) In the case of a court-martial for the trial of an accused person
belonging to the auxiliary and not to the regular forces, unless the

convening officer states in the order convening the court that in
his

opinion
it is not (having due regard to the public service)

practicable, one member at least of the court should belong to that
branch of the auxiliary forces to which the accused belongs.

(A) See Army Act, s. 50. General and district courts-martial are army I

and not regimental courts. The general rule as to such courts-martial is
that

(1) They should not be composed of officers belonging to the same
corps ;

and

(2) They must not be composed of officers belonging to the same
regiment of cavalry or battalion of infantry, or similar unit, such as
a company or battery of artillery.

This rule is subject to two exceptions : (1) If it does not seem practicable
to the convening officer that the court-martial should be composed of officers

belonging to different corps, it may be composed of officers belonging to the
same corps. (2) If the convening officer is of opinion that, having due regard
to the public service, officers of more than one regiment of cavalry or one
battalion of infantry are not available, the court-martial may be composed
of officers all belonging to the same regiment of cavalry or battalion of

infantry ;
but in this case the convening officer must state in the order con-

vening the court that such is his opinion. Further, if the convening officer

belongs to the same regiment of cavalry or the same battalion of infantry as
the accused, he must also state in the order that an order to convene a
court composed partly of officers belonging to a different regiment of cavalry
or battalion of infantry cannot be obtained from superior authority within a
reasonable time.

(B) For example, if the accused is a volunteer, one member of the court

must, if practicable, be a volunteer officer. The adjutant of a militia of
-volunteer corps is considered as an officer of that corps for the purposes or
this rule. a

In applying this rule, it must be recollected that volunteer officers and (if |

commissioned before the 17th August, 1901) yeomanry officers are usually
not subject to military law, and, except when so subject, are not eligible to
serve on a court-martial.

21. (A) In the case of a general court-martial, five at least of the
members must not be below the rank of captain.

(B) The members of a court-martial for the trial of an officer

shall be of an equal, if not superior, rank to that officer, unless in

the opinion of the convening officer, to be stated in the order

convening the court and to be conclusive, officers of that rank are
not (having due regard to the public service) available

; and in no
case shall an officer under the rank of captain be a member of a
court-martial for the trial of a field officer.

(A) Army Act, s. 48 (3).

(B) The last two lines are taken from the Army Act, s. 48 (7).

On the trial of a subaltern officer, two officers of subaltern rank will be a
sufficient proportion to be detailed as members of the court.

Whenever a general officer or colonel is available, an officer of inferior

rank is not to be appointed president of a general court-martial
;
and on the

trial of the commanding officer of a corps, as many members as possible
must be officers who have themselves held, or are holding, commands equiva-
lent to that held by the accused. K.R., para. 578.

Procedure at Trial Constitution of Court.

inquiry by 22. (A) On the court assembling, the order convening the court
as to sna]l be read, and also the names, rank, and corps of the officers
001 *~

appointed to serve on the court
;
and it shall be the first duty of
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the court to satisfy themselves that the court is legally constituted ;

(that is to say),

(i.) That so far as the court can ascertain, the court has been

convened in accordance with the Army Act, and these

Rules ;

(ii.) That the court consists of a number of officers not less

than the legal minimum, and, save as mentioned in

Rule 18, not less than the number detailed ;

(iii.) That each of the officers so assembled is eligible and not

disqualified for serving on that court-martial ;

(iv.) That the president is of the required rank and duly

appointed ;
and

(v.) In the case of a general court-martial, that the officers

are of the required rank.

(B) The court should further, if it is a general or district court-

martial to which a judge-advocate has been appointed, ascertain

that the judge-advocate is duly appointed, and is not disqualified
for acting at that court-martial.

(c) The court, if not satisfied on the above matters, should report
their opinion to the convening authority, and may adjourn for that

purpose.

It is of great importance for the court, as far as lies in their power, to

ascertain that they have jurisdiction. See Chapter VIII.

(A) See Appendix II, Form of Proceedings, para. (1), p. 561.

(i) The sections of the Army Act relating to the convening of courts-

martial are ss. 47, 48. 49, 50, 122, 123 ; in the case of marines, s. 179
;
in the

case of His Majesty's Indian forces, s. 180
;
in the case of warrant officers,

s. 182 (4) ;
and in the case of persons not belonging to His Majesty's

forces, s. 184 (1). The rules referring to the convening of the court are

Rules 17 to 21.

The court, in considering whether they are convened in accordance with
the Act and Rules, can only look at the order convening the court, and cannot

inquire whether the officer issuing the order has or has not a warrant which

justifies the issue of the order. But they must have regard to Rules 20 and 21,
and should see that the order states all that it is required to state. (See note

to Rule 17 (C).)

(ii) Legal minimum, see Army Act, ss. 47, 48, and note on Rule 17. In

counting the number of officers the president is included.

(iii) applies to the president as well as to the other officers. Where there

has been a court of inquiry, care should be taken that no member of that

court is appointed to serve on the court-martial.
As to eligibility and non-disqualification, see Rule 19 and note, and

hap. V, para. 37.

(iv) As to rank ofpresident, see Army Act, ss. 47 (4), 48 (9), 182 (4).
If the president in the case of a general or district court-martial is not a field

officer, it will be necessary to ascertain that a proper statement is in the order

convening the court. See note to Rule 17 (D).
(v) Required rank. See Rule 21, and note.

(B) The court must consider whether the judge-advocate is appointed by
the proper authority as well as in the proper manner. In the United

Kingdom, therefore, they should ascertain that the judge-advocate is

appointed by the Judge-Advocate-General. Out of the United Kingdom, if

the judge- advocate is appointed by the convening officer, the court must
assume that that officer is authorised by a warrant to appoint the judge-

I advocate. As to disqualification, see Rule 101 (B).

23. (A) The court, when satisfied on the above matters, should inquiry by

satisfy themselves in respect of each charge about to be brought
before them,

(i.) That it appears to be laid against a person amenable (-("charge.

to military law, and to the jurisdiction of the court
;
and

(M.L.) 2 Q 2
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(ii.) That each charge discloses an offence under the Army Acfc,

and is framed in accordance with these rules, and is so

explicit as to enable the accused readily to understand
what he has to answer.

(B) The court, if not satisfied on the above matters, should report
their opinion to the convening authority, and may adjourn for that

purpose.

(A) Satisfy themselves. See Appendix II, Form of Proceedings, para. (1>
p. 561.

Amenable to military law. See introductory observations to Part V of

the Army Act, p. 413, e.t
seq^.

Amenable to the jurisdiction of the Court. The following are examples of

cases where the accused would not be amenable : if the court were a regi-
mental court-martial and the accused were a warrant officer or camp follower

(Army Act, s. 182 (1), 184 (1) ) ; or if a reserve man were charged with ais

offence committed when net subject to military law, unless the offence be one-

mentioned in the Reserve Forces Act, 1882, ss. 6, 15
;

if the accused were a>

field officer, and the court comprised a member under the rank of captain

(Army Act, s. 48 (7), and Eule 21 (B)): if the court were a field general
court-martial under s. 49, and the accused was not on active service, and
the offence charged was not committed against the property or person of

an inhabitant of, or resident in, the country.
In the case of persons not belonging to the forces, the question of

amenability may depend on whether such person is subject to military law
as an officer (Army Act, s. 175 (7) (8)), or as a soldier (see Army Act, s. 176

(9), (10)).
Where the accused is a marine, the question whether he is amenable or

not (see s. 179 (1) ) cannot be apparent to the court, and therefore at this stage
of the pi'oceedings the court must presume that the accused is amenable,
unless the accused challenges their jurisdiction on some ground which appears
to them reasonable and probable ;

in that case they should refer to the

convening officer.

Questions of amenability may also possibly arise with reference to natives

of India (see Army Act, ss. 175 (7), 176 (10), and 180 (2) (a) ).

Framed. See Eules 10 and 11.

The inquiry by the court under Eules 22 and 23 is not required to be, but

may be, in closed court.

Procedure at Trial Challenge and Swearing.

Appearance 24. When the court have satisfied themselves as to the above
of prose- facts, the prosecutor, who must be a person subject to military law,

accused"'* should take his place, and the court shall cause the accused to be

brought before the court.

The duty of appointing the prosecutor devolves on the convening officer,

who, in the trial of a soldier, ordinarily selects the adjutant of the regiment to

which the accused belongs. But the convening officer must not appoint him-

self to be prosecutor, and the prosecutor must not confirm the finding and
sentence of the court. In trials by general court-martial, and in complicated

cases, a prosecutor should be specially selected for his experience and

knowledge of military law, and should be, as far as possible, relieved from

ordinary military duties, so that he may be enabled fully to master the case.l

lu ordinary cases, one of the officers mentioned in Eule 19 (B) (iii) may B

suitably be detailed to act as prosecutor.
As to counsel, see Eules 88-94.

Proceedings
%&

(
A ) The court, upon the accused being brought before them,

for chal-
'

shall ascertain that the court is constituted of officers to whom the

members of
accused makes no reasonable objection,

court. (B) The accused has no right to object to the prosecutor or

judge-advocate.

(c) The accused shall state the names of all the officers to whom
he objects before any objection is disposed of.

(D) The accused may call any person to give evidence in support
of his objection.

(E) If more than one officer is objected to, the objection to

each officer will be disposed of separately, and the objection to the
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lowest in rank will be disposed of first
; except that, if the president

is objected to, the objection to him will be disposed of before the

objection to any other officer. On an objection to an officer, all the

other officers present shall declare their opinions on the disposal of

the objection, notwithstanding that objections have been made to

any of those officers.

(F) When an objection to an officer is allowed, that officer shall

forthwith retire, and take no further part in the proceedings.

(G) When an officer objected to (other than the president) retires,

and there are any officers in waiting, the vacancy shall be forthwith

filled by one of the officers in waiting being directed to serve in lieu

of the retiring officer. If there is no officer in waiting available,

the court will proceed as directed by Rule 18.

(H) The eligibility, absence of disqualification, and freedom from

objection of an officer filling a vacancy, including that of president,

will be ascertained by the court, as in the case of other officers

appointed to serve on the court.

This rule must be read in connection with section 51 of the Army Act.

For Form, see Appendix II, Form of Proceedings, para. (2), p. 562.

(A) The accused cannot object to the court collectively, but must make
ach objection separately. If the accused persists in objecting to the court

collectively, the court should treat the objection as made to all the members

individually, and should deal with such objections in the usual way. The
court may be closed to consider each objection. The objections, together
with the statement of any witnesses examined are to be entered in the

proceedings.
An officer objected to on the score of personal enmity, prejudice, or malice,

or for having formed and expressed an opinion on the case, should, unless the

objection is obviously groundless, request, and be permitted, to withdraw.

Objections to individual members under this rule are quite distinct from

a plea to the jurisdiction of the court (as to which see Kule 34), though an

objection may be equivalent to a plea to the jurisdiction of the court; as,

for example, when an objection is made to the rank of the president, or when
on the trial of a field officer one of the members is objected to because he is

below the rank of captain. In such case the objection should be allowed,

although it might be raised subsequently under Kule 34.

(B) This is because the prosecutor and judge-advocate do not fora, a part
of the court.

(D) The witnesses cannot be examined on oath, as the court are not yet

sworn, but Rules 83 and 84 will substantially apply.
The accused may apply to give evidence himself or to call his wife as a

witness (see Eule 80).

(E) The object of the latter part of the paragraph is to secure a sufficient

number of officers to determine the objections.
Other officers. This excludes an officer from voting on his own case.

Present, i.e., who have not retired on the objection being allowed.

'(F) An objection to the president is allowed, if allowed by one-third or

more of the other officers appointed to form the court, and who have not

retired. If the objection is allowed, the court must adjourn for the purpose
of the appointment of another president. (See Kule 18 (B), and note.)
'The convening authority must appoint another president, subject to the same

right of the accused to object (Army Act, s. 51 (3), (4)), or must convene a

new court. (Kule 18 (B).)

(G) Directed to serne. This "
prescribes," under s. 51 (5) of the Army

Act, the manner of filling a vacancy. It is the duty of the president to

appoint one of the officers in waiting to fill a vacancy.
Proceed as directed by Rule 18. That is, if the coiu-t are reduced in number

below the legal minimum, they must adjourn for the purpose of the appoint-
ment of fresh members

;
and though not so reduced they should ordinarily

adjourn unless they are of opinion that, in the interests of justice and for

.the good of the service, it is inexpedient to adjourn.

(H) Inasmuch as this paragraph directs that the eligibility and absence of

disqualification of an officer filling a vacancy are to be ascertained by the

court, as in the case of other members, the court will ascertain that he is

eligible and not disqualified under Rule 19, before the accused is asked
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whether he objects to him, but as this does not form part of the recorded

proceedings, it may be done by the court in the case of officers in waiting at

the same time as the inquiry under Eule 22, before the accused is brought
before them. The accused will be asked whether he objects to the new
officer, and if he does, the objection will be dealt with, if he is junior to any
other officer objected to, immediately, if not, after the objections to any other
officers who are junior to him have been disposed of. He will, though
objected to, have to vote on the objection to any other officer who is junior
to him. The court should always, in a doubtful case, allow an objection, as it

is very important that the court should not only be impartial, but be believed

by the accused and his comrades to be so.

Swearing of 26. As soon as the court is constituted with the proper number
of officers who are not objected to, or the objections to whom have
been over-ruled, the oath shall be administered to each member of

the court as follows :

(i.) If there is a judge-advocate, the oath shall be administered

by him to the president first, and afterwards to the
other members of the court

;

(ii.) If there is no judge-advocate, the oath shall be administered

by the president to the other members of the court, and
shall be administered to the president by any member
of the court already sworn.

The form of oath is set out in s. 52 (1) of the Army Act.

Se3 Appendix II, Form of Proceedings, para. (2), p. 563.

As to mode of swearing, see note to Rule 30.

The oath may be administered to each member separately, or to two or
more members collectively. Peers are sworn as other members.
A solemn declaration maybe substituted for an oath under the circumstances

specified in the Army Act, section 52 (4).
As to swearing the court to try several persons, see Kule 71.

Swearing of 27. After the members of the court are all sworn, an oath shall

advocate ^e administered to the following persons, or to such of them as are

and other present at the court-martial, by the president, or by some member
officers. Of tke court, or, except in the case of the judge-advocate, by the

judge-advocate, if present, in the following form :

(A) The form of oath for the judge-advocate shall be :

" You do swear that you will not, unless it is necessary for the
due discharge of your official duties, divulge the sentence of this

court-martial until it is duly confirmed
;
and that you will not on

any account, at any time whatsoever, disclose or discover the vote

or opinion of any particular member of this court-martial, unless

thereunto required in due course of law. So help you GOD."
(3) The form of oath for an officer attending for the purpose of

instruction shall be :

" You do swear that you will not divulge the sentence of this

court-martial until it is duly confirmed ;
and that you will not on

any account, at any time whatsoever, disclose or discover the vote

or opinion of any particular member of this court-martial, unless

thereunto required in due course of law. So help you GOD."
(c) The form of oath for a shorthand writer shall be :

" You do swear that you will truly take down to the best of

your power the evidence to be given before this court-martial, and
such other matters as you may be required, and will, when required,
deliver to the court a true transcript of the same. So help you GOD."

(D) The form of oath for an interpreter shall be :

" You do swear that you will to the best of your ability truly

interpret and translate, as you shall be required to do, touching
the matter before this court-martial. So help you GOD."

See Army Act 52 (2), and note to Rule 30.

For Form see Appendix II, Form of Proceedings, para. (2), p. 563.
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A solemn declaration may be substituted under the circumstances specified
in the Army Act, s. 52 (4).

28. Where a person is permitted to make a solemn declaration Substitu-

instead of being sworn, the form of declaration shall be as follows
; g^rrm

that is to say : declaration

(A) In the case of the president or other member of the court :
for oatllg

I, ,
do solemnly promise and declare that I

will well and truly try the accused before the court according to

the evidence, and that I will duly administer justice according to

the Army Act now in force, without partiality, favour, or affection,
and I do further solemnly promise and declare that I will not

divulge the sentence of the court until it is duly confirmed, and
further that I will not on any account, at any time whatsoever,
disclose or discover the vote or opinion of any particular member of

this court-martial, unless thereunto required in due course of law.

(B) In the case of the judge-advocate :

I, ,
do solemnly promise and declare that I will

not, unless it is necessary for the due discharge of my official duties,

divulge the sentence of this court- martial until it is duly confirmed ;

and that I will not, on any account, at any time whatsoever, disclose

or discover the vote or opinion of any particular member of this

court-martial, unless thereunto required in due course of law.

(c; In the case of an officer attending for the purpose of

instruction :

I, ,
do solemnly promise and declare that I will not

divulge the sentence of this court-martial until it is duly confirmed;
and that 1 will not, on any account, at any time whatsoever, disclose

or discover the vote or opinion of any particular member of this

court-martial, unless thereunto required in due course of law.

(D) In the case of a shorthand writer :

I, ,
do solemnly promise and declare that I will

truly take' down to the best of my power the evidence to be given
before this court-martial, and when required will deliver to the
court a true transcript of the same.

(E) In the case of an interpreter :

I, ,
do solemnly promise and declare that I will, to

the best of my ability, faithfully and truly interpret and translate

as I shall be required to do touching the matter now before this

court-martial.

(F) The declaration shall be made before some person authorised

by these rules to administer the oath.

Permitted to make a solemn declaration. This is permitted under the
circumstances specified in the Army Act, s. 52 (4).

Giving wilfully false evidence on solemn declaration is punishable both by
a military and civil court precisely as if the evidence were given on oath. See

Army Act, ss. 29, 126 (2).
In case a solemn declaration is made, a note should be added to the

proceedings, stating that the individual has made a solemn declaration
instead of being sworn.

29. When the oath is administered to or the declaration made by Form of

the members of a court who are about to try several persons, the
of^iai of

8

plural shall be substituted for the singular wherever required. several

Several persons, see Eule 71.

30. (A) If any person desires to swear with uplifted hand in person
the form and manner in which an oath is usually administered in according

Scotland, he shall be permitted to do so. ^ ni|
c

(B) In any case an oath may be administered in such form and religion,

with such ceremonies as the person to be sworn declares to be;

according to his religion, binding on his conscience,
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(c) For the purpose of both (A) and (B) the words "You do
swear" and "So help me GOD "

may be omitted or varied.

The oath will usually be administered as follows : The person to be sworn
will take the book in his right hand ungloved. The person administering the

oath will repeat the oath, and, on the repetition being ended, the person to be
sworn will say the words " So help me GOD," and kiss the book. The words
of the oath should be said with distinctness and solemnity by the person
administering it.

The book must be the New Testament, or some book containing it. An
oath taken on the Book of Common Prayer containing the Epistles and Gospels
is properly taken, and a person violating the oath may be convicted of perjury.

In the case of a witness, it is well, in the interest of truth, to prevent
subterfuges such as omitting the words "So help me GOD," or kissing the

thumb instead of the book, as dishonest witnesses fancy that thus they escape
the guilt of perjury.

If the above ceremonies are not in accordance with the religion of the person
to be sworn, the ceremonies of his religion must be followed as provided
by this rule. If he objects to take an oath, and the court are satisfied of the

sincerity of the objection, or if he is objected to as incompetent to take an

oath, and the court are satisfied that the oath has no binding effect on his

conscience, the court should permit him to make a solemn declaration in the

form directed by Rule 28, or in the case of a witness, Rule 82, Army
Act, s. 52 (-4).

A person desiring to be sworn in the Scotch form will swear standing and

holding up his right hand, and the oath will be in these terms: " I swear

by Almighty GOD, as I shall answer to GOD at the Great Day of Judgment,
that "

If a person has expressed his desire to be so sworn, 110

question as to his religious belief is to be asked, nor is he to be required to

hold or kiss a Bible while being sworn. This provision is in accordance with
the general law, 51 and 52 Viet., c. 4(> (Oaths Act, 1888).
A Jew is sworn on the Old Testament, with his head covered. In the case

of a Roman Catholic the book is closed, and a cross is marked on the cover.

A Mahommedan is sworn on the Koran, sometimes kissing it or placing it

on his head. In the case of natives of India, the form varies according to

race, caste, and the part of the country, and it will be well to follow the

practice of the civil courts of the district, and if they receive an affirmation

instead of an oath, to receive such affirmation.

Prosecution, Defence, and Summing-up.

Arraign- 31 - (A) After the members of the court and other persons are
ment of sworn as above mentioned, the accused shall be arraigned on the

charges agsinst him.

(B) The charges upon which the accused is arraigned will be read

to him, and he will be required to plead separately to each charge.

(A) Arraigned. See Ch. V, paras. 49, 50.

The accused is usually arraigned by the president or the judge-advocate.
For Form see Appendix II, Form of Proceedings, para. (3), p. 563.

Where two or more persons are tried together for the same offence, each

is separately arraigned.

(B) The charge-sheet containing the charges as settled by the convening
officer will be in the possession of the president, Rule 17 (E), who will lay
the charge-sheet before the court immediately before arraignment, and the

charge-sheet will then be annexed to the proceedings. If any charge appears
to the prosecutor to require amendment, he should communicate with the

convening officer before the trial begins.

Objection 32 - The accused, when required to plead to any charge, may
by accused object to the charge on the ground that it does not disclose an

charge. o ffence under the Army Act, or is not in accordance with these rules.

See Rules 9-12. For Form see Appendix II, Form of Proceedings,

para. (3), p. 563. An objection to the jurisdiction of the court must be raised

by way of special plea, Rule 34.

If it appears that the accused is, by reason of insanity, unfit to take his

trial, the court will find the fact specially, and he will be dealt with as

provided in s. 130 of the Army Act and in Rule 57.
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33. (A) At any time during the trial, if it appears to the court Amend-

that there is any mistake in the name or description of the accused "

in the charge-sheet, the court may amend the charge-sheet so as to

correct that mistake.

(B) If on the trial of any charge it appears to the court, at any
time before they have begun to examine the witnesses, that in the

interests of justice any addition to, omission from, or alteration in,

the charge is required, they may report their opinion to the con-

vening authority, and may adjourn, and the convening authority

may either direct a new trial to be commenced, or amend the charge,

and order the trial to proceed with the amended charge after due

notice to the accused.

(A) A mistake in name or description will only be amended, if it is clear

to the court that the accused is the person intended to be charged in the

charge-sheet, and that he is not prejudiced in his defence by the mistake

having been made.

(B) The court may act under this paragraph whether the objection to the

charge is taken by the accused or the judge-advocate, or by a member of

ithe court, and either before or after the arraignment of the accused. (See
Rules 23,32.)

The witnesses. That is, the witnesses on the substance of the charge, not

witnesses as to objections to the officers, or with respect to a special plea
to the jurisdiction.

If the addition, omission, or alteration can be met by means of a special

finding under Eule 44 (as, for instance, by omitting some of the articles

alleged to have been stolen or lost by neglect, or by correcting a mistake in

an immaterial date), it will not usually be necessary to have the charge
amended

;
but if the date is material, or if the charge appears not to disclose

an offence under the Army Act, or if any addition requires to be made to

the charge, it will be safer for the court to adjourn and apply for the amend-
ment of the charge.

34. (A) The accused, before pleading to a charge, may offer a Special pi sa

special plea to the general jurisdiction of the court ; and, if he does to the juria-

so, and the court consider that anything stated in the plea shows
that the court have not jurisdiction, they shall receive any evidence

offered in support, together with any evidence offered by the

prosecutor in disproof or qualification thereof, and any address by
the accused and reply by the prosecutor in reference thereto.

(B) If the court overrule the special plea they should proceed
with the trial.

(c) If the court allow the special plea, they shall record their

decision and the reasons for it, and report it to the convening
authority and adjourn ;

such a decision shall not require any con-

firmation, and the convening authority shall either forthwith

convene another court for the trial of the accused, or order the

accused to be released.

(D) If the court are in doubt as to the validity of the plea, they
may refer the matter to the convening authority, and may adjourn
for that purpose, or may record a special decision with respect to

the plea, and proceed with the trial.

(A) May o/er a special plea to the generaljurisdiction of the Court. A plea
to the general jurisdiction, that is, to the right of the court generally, to try
the accused on any charge at all, is here kept distinct from any plea which
relates only to the particular charge on which the accused is brought before

the court. Under the former he may plead, for example, that the court is

improperly constituted, either in respect of the rank or number of the

members, or that he is not amenable to the court, either as not being
subject to military law or not subject to that description of court

; as, for

instance, in the case of a warrant officer being brought before a regimental
court-martial. See above, note on Eule 23.

A plea relating to the particular charge, and raising the defence of
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previous conviction or acquittal by a court-martial or civil court, summary
punishment by the commanding officer, pardon of the offence or its con-
donation by the deliberate act of some superior authority, or the lapse of
more than three years since the date of the offence, will be raised by way
of plea in bar of trial, under Eule 36.

Evidence, when necessary, is heard in support of a plea to the jurisdiction,
and if taken, must be taken on oath, like the evidence of other witnesses.

Evidence o/ered in support. Includes the evidence of the accused and his
wife. The accused may, notwithstanding that he has given evidence,
address the court in reference to the plea.

(B) The confirmation of the finding, after a plea to the jurisdiction is

overruled, will, without any special mention, necessarily have the effect of

confirming the decision of the court overruling the plea. If, on the other

hand, the confirming officer thinks that the plea to the jurisdiction, although
it was overruled, is valid, he must refuse to confirm the finding of the court ;

but inasmuch as the court must in that case be considered as having had
no jurisdiction to try the accused, the accused, in strict law, will not have
been tried at all, and can, therefore, still be tried for the alleged offence.

(C) If the court allow the plea, the convening officer cannot overrule the

finding, inasmuch as to do so would be to compel the court to try the

accused, and thus render its members liable to a possible action for damages
(see ch. viii, para. 40) after the expression of their own opinion that they
had no jurisdiction. But the convening officer may convene another court.

(I)) May record a special decision. This in effect transfers the question to
the decision of the confirming authority, who should act merely as if the plea
had been overruled. See note to (B).

Generalplea 35. (A) If no special plea to the general jurisdiction of the court

or " Not
ty

"
*8 ffered> or *f such plea, being offered, is over-ruled, the accused

guilty." person's plea
"
Guilty

"
or " Not guilty

"
(or if he refuses to plead,

or does not plead intelligibly either one or the other, a plea of
" Not

guilty ") shall be recorded on each charge.

(B) If an accused person pleads "Guilty," that plea shall be recorded
as the finding of the court

; but, before it is recorded, the president,
on behalf of the court, should ascertain that the accused under-
stands the nature of the charge to which he h;is pleaded guilty, and
should inform him of the general effect of that plea, and in par-
ticular of the meaning of the charge to which he has pleaded
guilty, and of the difference in procedure which will be made by
the plea of guilty, and shall advise him to withdraw that plea if it

appears from the summary of evidence that the accused ought to

plead not guilty.

(A) Plead intelligibly. If the accused pleads in some language not under-
stood by the court, or inarticulately, he will not have pleaded intelligibly,
and a plea of " Not guilty" will be entered.

(B) Understands the nature of the, charge. This direction is to prevent the

accused pleading guilty under a misapprehension. For instance, a man
charged with wilfully damaging his arms aiay, under a misapprehension,
plead guilty, because the arms have been actually damaged, though not

wilfully. In such a case the president must explain to him that if he did

not do it wilfully, he must plead not guilty. So, again, on a charge for

desertion, the plea
"
Guilty, but I intended to return " amounts to a plea

of "Not guilty," as the intention not to return is (except as mentioned in

ch. iii, para. 16) an essential element in the offence of desertion.

A plea of "
Guilty

"
is only to be taken to the extent to which it is pleaded.

Thus a man arraigned upon a charge of losing by neglect a number of

articles, who pleads guilty in respect of some of those articles only, must be-

taken to have pleaded "Not guilty," as regards the remaining articles.

An accused person arraigned upon a charge of receiving property knowing it to

have been stolen, who pleads guilty
"
except that he did not know it was

stolen," must be dealt with as having pleaded not guilty. So as regards auy
act of which the intention is an element, where the accused pleads guilty,
but says that he " did not intend to do it," or words to that effect

;
so if the

accused pleads guilty to two or more alternative charges, the president shall

point out that he can only be guilty of one.

Generally, the president has, under this rule, the duty of advising 'the
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accused to withdraw a plea of guilty, if it appears from the summary of

evidence that he ought to plead not guilty.
If the accused pleads guilty, a statement that the requirements of Rule 35

I(B) have been complied with must be recorded. See Form of Proceedings,
App. II, para. (3), p. 563.

Dijjerence in the procedure. This is shown by Rule 37. Under that rule the

accused, though able to call witnesses as to character, cannot call them in

extenuation of the offence, except by leave of the court under Rule 37 (F)
to prove what he alleges in mitigation of punishment. Consequently if he

wishes, though admitting the offence, to show extenuating circumstances,
he must plead not guilty, and cross-examine the witnesses for the prosecu-
tion, or call witnesses on his own behalf to prove the extenuating circum-
stances See ch. V, para. 54.

It must be recollected that there is nothing untrue in a person pleading
not guilty, even though he committed the offence, as the plea merely amounts
to an expression of desire to have a formal trial.

For example, if a man admits that he struck a non-commissioned officer,

but wishes to show that it was done under circumstances of very great pro-
vocation, and does not therefore deserve severe punishment, he must plead
not guilty ;

as if he pleads guilty he will not be able, either by cross-

examination of the prosecutor's witnesses or by calling witnesses on his own
behalf, to show the existence of such provocation, save as above mentioned
under Rule 37 (F).
As to procedure where it appears from siibsequent proceedings that the

plea of guilty was entered under a misapprehension, see Rule 37 (D).

36. (A) The accused at the time of his general plea of "
Guilty

"
Plea bar.

or "Not guilty" to a charge for an offence, may offer a plea in

bar of trial on the ground that

(1) he has been previously convicted or acquitted of the offence

by a competent civil court or by a court-martial or has
been dealt with summarily by his commanding officer for

the offence
;
or

(2) the offence has been pardoned or condoned by competent
military authority ; or

(3) the time which elapsed between the commission of the offence

and the beginning of the trial was more than three years,
or in the case of a civil offence proceedings in respect of

which must be commenced within a shorter period than
three years, more than that shorter period.

(B) If he offers a plea in bar the court shall record it as well as

his general plea, and if they consider that any fact or facts stated

by him are sufficient to support the plea in bar they shall receive

any evidence offered, and hear any address made by the accused
and the prosecutor in reference to the plea.

(c) If the court find that the plea in bar is proved they shall

record their finding, and notify it to the confirming authority, and
shall either adjourn, or if there is any other charge against the

accused, whether in the same or in a different charge-sheet, which
is not affected by the plea in bar, may proceed to the trial of the
accused on that charge.

(D) If the finding that a plea in bar is proved is not confirmed,
the court may be re-assembled by the confirming authority, and

proceed as if the plea had been found not proved.
(E) If the court find that a plea in bar is not proved, they shall

proceed with the trial, but such a finding shall be subject to con-
firmation like any other finding of the court.

The Army Act provides that a man shall not be liable to be tried for an
offence of which he has been convicted or acquitted by a court-martial (s. 157),
or by a civil court (s. 162 (6) ), or for which he has been dealt with sum-
marily by his commanding officer (s. 46 (7) ), or which (with the exceptions of

mutiny, desertion, or fraudulent enlistment) was committed more than three

years before the date of the trial (s. 161). In general there is in civil courts
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(except courts of summary jurisdiction) no limitation of time within which
criminal proceedings for civil offences may be commenced, but in some few
cases e.g., carnal knowledge of a girl between 13 and 16 proceedings
must be commenced within a shorter period than six months from the com- I

mission of the offence. See ch. VII, para. 37. In these cases proceedings
must be commenced in the military courts within the shorter period.

This rule enables the accused to raise any of the above defences, as well
as the defence of pardon or condonation, by way of a plea in bar of trial.

If the court find that the plea in bar is proved, they must adjourn,
unless there is some other charge against the accused which is not affected

by the plea, and if the finding is confirmed, the accused will not be tried.

If the court find that the plea in bar is not proved, they will proceed with
the trial, but this finding will be subject to confirmation.

Evidence offered. See note to Rule 34 (A).

Procedure 37. (A) Upon the record of the plea of "
Guilty," if there are other

*'
f

Guiit
ea

"
>f cnarges i" the same charge-sheet to which the plea is "Not guilty,"
the trial will first proceed with respect to those other charges, and,
after the finding on those charges, will proceed with the charges
on which a plea of "

Guilty
" has been entered ; but if they are

alternative charges, the court may either proceed with respect to all

the charges as if the accused had not pleaded
"
Guilty

"
to any

charge, or may, instead of trying him, record a finding of
" Not

guilty
" on each alternative charge to which the accused has not

pleaded
"
Guilty."

(B) After the record of the plea of "
Guilty

" on a charge (if

the trial does not proceed on any other charges) the court shall

receive any statement which the accused desires to make in refer-

ence to the charge, and shall read the summary or abstract of

evidence, and annex it to the proceedings, or if there is no such

summary or abstract, shall take and record sufficient evidence to

enable them to determine the sentence, and the confirming officer

to know all the circumstances connected with the offence. This
evidence will be taken in like manner as is directed by these Rules
in the case of a plea of

" Not guilty."

(c) After evidence has been so taken, or the summary or abstract

of evidence has been read, as the case may be, the accused may
make a statement in mitigation of punishment, and may call!

witnesses as to his character.

(D) If from the statement of the accused, or from the summary
or abstract of evidence, or otherwise, it appears to the court that

the accused did not understand the effect of his plea of
"
Guilty,"

the court shall alter the record and enter a plea of " Not guilty,"
and proceed with the trial accordingly.

(E) If a plea of
"
Guilty

"
is recorded, and the trial proceeds

with respect to other charges in the same charge-sheet, the pro-

ceedings under (B) and (c) will take place when the findings on
the other charges in the same charge-sheet are recorded.

(F) When the accused at any court-martial states anything in

mitigation of punishment which in the opinion of the court requires
to be proved, and would, if proved, affect the amount of punish-
ment, the court may permit the accused to call witnesses to prove
the same.

(A) For instance, in the illustration of charge in Appendix I, p. 543, the

charges are not alternative, and therefore, if the accused pleads guilty to

one charge and not guilty to the other charge the court should proceed to

try him on the remaining charge. In the case of alternative charges a man
cannot be guilty of all of them. For example, in Form 59, p. 552, he cannot
have committed the offence of making away with, and also of losing by
neglect, the same articles of his regimental necessaries. If, therefore, he

pleads guilty to one charge, the court should usually enter a finding of not

guilty on the other, as inconsistent with the one to which he has pleaded
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guilty; but if the summary of evidence shows clearly that he made away
with the articles, and he pleads guilty only to losing them by neglect, the court

should try him for the making away with his necessaries, inasmuch as it is a

more serious offence than losing by neglect, and a soldier ought not, by

pleading guilty to the smaller offence, to escape punishment for the greater.

See also Memoranda for Guidance of Courts-Martial, p. 582.

(B) and (D) Any statement. It it appears from this statement or other-

wise that the accused did not understand the effect of his plea of "
Guilty,"

it will be the duty of the court to record a plea of " Not Guilty," and to

proceed with the trial. (See notes to Kule 35.) Or, again, if he alleges very

great
provocation for the offence, it may be desirable to record a plea of "Not

uilty" in order to allow the existence of such provocation to be proved in

the ordinary way.
If a court fail to observe this rule and treat such a plea as mentioned

in the note to Kule 35 (B), in the case of desertion, as a plea of "
Guilty," the

confirming officer should refuse confirmation ;
he can then order a new trial.

See Army Act, ss. 54 (6), 157, and notes. If he confirms, the whole pro-

ceedings are nevertheless invalid.

In the case of a plea of "
Guilty," the accused will always be asked

whether he has any witnesses to call as to character, see (C).

For Form see Appendix II, Form of Proceedings, para. (4), p. 5G4.

If evidence is taken under (B), the accused can cross-examine the witnesses

both in extenuation of the offence with a view to the mitigation of punish-

ment, and as to character. See Rule 39,and for Form, Appendix II, Form of

Proceedings, para. (4), p. 565.

(C) It will be observed that the accused cannot, except by permission
of the court under (F), call witnesses in extenuation of the offence and con-

sequent mitigation of punishment.
(F) The court should always, if the accused requests it, allow witnesses

to be called, to prove any statement made by him in mitigation of punishment.

(C) and (F) Call witnesses. See Eule 80 (1).

38. The accused may, if he thinks fit, at any time during the Withdrawal

trial, withdraw his plea of
" Not guilty," and plead "Guilty," and fff*

in such case the court will at once, subject to a compliance with
guilty."

Eule 35 (B), record a plea and finding of "
Guilty," and shall, so far

as is necessary, proceed in manner directed by Eule 37.

If the accused proposes to withdraw his plea of not guilty, the court must
inform him of the general effect of his withdrawal, and of the difference in

the procedure, in the same manner as if he pleaded guilty under Rule 35.

39. After the plea of
" Not guilty

" to any charge is recorded, the Plea of

trial will proceed as follows :

guilty
" ana

(A) The prosecutor may, if he desires, make an opening address, case for the

(B) The evidence for the prosecution shall then be taken. prosecution,

(c) If it should be necessary for the prosecutor to give evidence

for the prosecution, he should give it after the delivery of his

address, and he must be sworn, and give his evidence in detail.

(D) He may be cross-examined by the accused, and afterwards

may make any statement which might be made by a witness on

re-examination.

For Form see Appendix II, Form of Proceedings, para. (5), p. 565.

(A) In cases of any complication, such as cases of embezzlement, the

prosecutor should always make an opening address for the purpose of

explaining the charge, and enabling the court better to follow the evidence.

This is the only object of the address. As a rule the address of the prose-
cutor should be in writing. See further Rule 60, and note.

(B) As to the evidence, see Rules 81 to 86. The evidence will be taken^by
question and answer, Rule 83.

All facts essential to constitute the offence charged must be proved;

e.g., on a charge of making false accusations, &c., it is necessary to prove

(1) That the accusation was made against an officer or soldier by the

accused
;

(2)
That it was false

;

(3) That the accused made it knowing it was false.

Bespecting the duty of the president, see Rule 59, and note.
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Procedure
where no
witness to
facts

(except
accused)
called.

(C) The prosecutor should never himself give evidence before the finding
unless it be lo prove a date or other formal matter, or produce documents;
but even formal matter should not be left to be proved by him, if it can

possibly be helped. The production of documents which are in his posses-
sion is not open to the same objection.
The only possible exception to the rule of the prosecutor not giving

evidence will be occasionally on active service, where the trial cannot be

postponed, and the same officer is a material witness and also the only
available officer for the duty of prosecutor. In these exceptional cases, it

is essential that hi. sworii statements as a witness should be kept quite
distinct from his statements made as prosecutor. Consequently he must
give his evidence before any other witness, and in detail, and must not,
after delivering an address, be allowed to swear generally to the statements
contained in it.

If several cases are tried before the same court on the same day, and the
same person is prosecutor in more than one such case, he must, if he gives
evidence, be sworn as a witness in each case. It is not sufficient that he has
been previously sworn, as the oath must be taken in the presence of the
accused in respect of whom he gives evidence.

Documentary evidence will be read by the judge-advocate, or by the pre-
sident, or by some member of the court, and will be entered on the proceedings.
When counsel appears on behalf of the prosecutor, (0) and (D) do not

apply. See Rule 89 (D).

40. (1) At the close of the evidence for the prosecution the
accused shall be told by the court that he may, if he wishes, give
evidence as a witness, but that if he gives evidence he will subject
himself to cross-examination.

(2) The accused will then be asked whether he wishes to give
evidence as a witness himself, and whether he intends to call any
witnesses to the facts of the case other than himself.

(3) Unless the accused states that he intends to call witnesses
to the facts of the case other than himself the procedure will be
as follows :

(A) The accused, if he wishes to do so, will give evidence
as a witness.

(B) At the close of the evidence of the accused, or, if the accused
has not given evidence, then immediately after the
accused has been asked the question mentioned in (2) the

prosecutor may address the court a second time for the

purpose of summing up the evidence for the prosecution
and commenting on the evidence of the accused (if any),

(c) The accused will then be asked if he has anything to say in

his defence and may address the court in his defence.

(D) The accused may call witnesses as to his character.

(E) The prosecutor may produce, in reply to the witnesses as to

character, proof of former convictions and entries in the

conduct book, but he may not again address the court.

(1) The information required to be given to the accused will be given by
the judge-advocate, or, if there is not one, by the president. Great care

should be taken to explain to the accused, especially if he is not defended

by counsel, that he need not give evidence unless he wishes, and what his

position will be if he gives evidence himself. (See also notes to Rules 80

and 94.)

(2) The questions will be put by the judge-advocate, or, if there is not one,

by the president. The accused must be informed of the difference between
witnesses to facts and witnesses to character only. In particular it must be

explained to the accused that if he wishes to produce any evidence (other
than his own evidence) in extenuation of the offence, with a view to the

mitigation of punishment, he will not have a right to do so if he only calls

witnesses to character.

As to power of court to allow a person who has pleaded guilty to call

witnesses to prove a statement of the accused in mitigation of punishment,
see Rule 37 (F).
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Further the accused must be told that his wife cannot be called as a witness

unless he applies to the court to have her called (as to the exceptions to this

rule, see notes to Rule 80). For forms see Appendix II, Form of Proceedings,

para's; (6) and (7), pp. 5ti7-570.
" Witnesses to the facts of the case." Every witness except a witness to

character only is a witness to the facts of the case. Accordingly, a witness

as to extenuating circumstances is a witness to the facts of the case.

3 (A). If the accused is the only witness to the facts of the case he is to

sjivf his evidence directly after the close of the case for the prosecution. No

questions may be put to the accused as to his character except in the circum-

stances specified in Rule 80. (As to the duty of the president and judge-

liidvoeate towards the accused, see Kules 59 (B) and 103 (G) and (H) and

notes.)

(B) The observations with respect to the opening address of the prosecution

(see note to Rule 60 (A) ) apply equally to his second address. In summing
up the evidence the prosecutor must confine his remarks to the evidence.

He may comment on the evidence given by the accused, but must not com-

ment on the fact that the accused or his wife has not given evidence. He
must not keep back or gloss over any weak points of the evidence of the

prosecution, or the strong points of the evidence for the defence; in fact, he

sin mid understate rather than overstate that view of the facts which it is Ms duty
to bring before the court on behalf of the prosecution ;

still less must he state

any new fact relating to the case, which has not been given in evidence.

Any deviation in these respects on the part of the prosecution, or any want

of moderation, may lead to the proceedings being invalidated. The court

should, so far as possible, stop the prosecutor transgressing in any of these

respects. The accused, on the other hand, has the privilege, whether he has

given evidence himself or not, of making statements in his address unsup-

ported by evidence, and when those statements are made on the personal

knowledge of the accused, they must be dealt with as evidence, though not on

oath. But if the accused lias given evidence himself, any statement which

could have been made on oath can hardly have much weight with the court

if not so made. See also note to Rule 43 (A).

I (C) The fact that the accused has given evidence himself will not deprive
1 him of his right of addressing the court, unless he is defended by counsel or

by an officer acting as counsel : see Rule 94 and note.

(E) This evidence can only be adduced before the finding in cases where
the accused calls witnesses to character or obtains from the prosecutor's
witnesses evidence of his good character.

41. If the accused states that he intends to call witnesses to Procedure

the facts of the case, other than himself, the procedure will be ^'^
r

e

e
8ses

as follows : are called

(A.) The accused will be asked if he has anything to say in

his defence, and may address the Court in his defence.

(B) The accused may himself give evidence as a witness, and may
call his other witnesses, including witnesses as to character.

(c) After the evidence of all the witnesses for the defence has

been taken, the accused may again address the Court, and
the time at which his second address is allowed is in these

rules referred to as the time for the second address of

the accused.

(D) The prosecutor will be entitled to address the Court in

reply.

For form, see Appendix II, Form of Proceedings, para. (8), p. 570.

(A) As to the questions to be addressed to the accused, see notes to

Rule 40. The utmost liberty consistent with the interest of parties not

before the court, and with the dignity of the court itself, should be allowed

to the accused in making his defence (see Rule 60 (C)), and the court

should, if necessary, adjourn to allow him time for its preparation. If the

accused has expressed an intention of giving evidence himself, he should be

warned against making statements as to facts within his own knowledge,
which he will not be able to substantiate on oath. As to friend of accused

and counsel, see Rules 87-94.

(B) The accused is entitled to give his evidence at any time whilst the

evidence for the defence is being heard, and even though he has previously
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stated that he did not intend to give evidence himself. But the accused
should usually give his evidence before any other witnesses for the defence-.
The accused should be warned that if he gives his evidence after hearing'
the evidence of other witnesses for the defence, the value of his evidence

may be considerably discounted. The prosecutor would be justified in com-
menting on the fact that the accused had chosen to give his own evidence
after hearing the evidence of his other witnesses.

Summing- 42. (A) The judge-advocate, if any, will, unless he and the court
up by judge- think a summing-up unnecessary, sum up in open court the whole

.

case to the court.

(B) After the judge-advocate has spoken, no other address shall

be allowed.

(A) The summing-up of the judge-advocate ought, like that of a judge to
a jury, to be perfectly impartial. See Rule 103 (G), (H). In simple cases a
summing-up is unnecessary ;

but even where the facts are simple, difficult

questions may sometimes arise as to the particular offence which the acts
constitute in law, and in that case the judge-advocate should give hi*

opinion on the legal point. The judge-advocate has, it will be observed, a

right to sum-up whenever he considers a summing-up necessary. The
summing-up need not be in writing.
The judge-advocate may in his summing-up comment on the fact that the

accused has not applied to give evidence himself or to call his wife as a
witness : whether he does so or not must be left to his individual discretion
in each case (see Kops v. The Queen, L.R. [1894] A.C. p. 653

;
JR. v. Rhodes.,

L.R. [1899] 1 Q.B. 77.) The judge-advocate may also comment on the fact*
that the accused has chosen to give his evidence after hearing the evidence
of other witnesses for the defence.

If the summing-up is unnecessary, an entry to that effect must be mad
in the proceedings. See Appendix II, Form of Proceedings, para. (9), p. 572.

Considera-
tion of

finding.

Finding and Sentence.

43. (A) The court will deliberate on their finding in closed court.

(B) The opinion of each member of the court will be taken

separately on each charge.

(A) Closed court. See Rule 63.

The president may commence the deliberation on the finding by a statement
of the questions to be considered, and the order in which they are to be

considered, and the bearing of the evidence on those questions, and other

members of the court may comment on the evidence, and the truth or

otherwise of the defence.

The great points for all the members to keep before their minds are (1) that

according to one of the fundamental maxims of English law a man is to be

presumed innocent until he is proved guilty, and (2) that they have to find

according to the facts proved in evidence
;
and to this end they must carefully-

separate'mere statements made by the prosecutor or by the accused, when nofc

giving evidence on oath, from facts proved by the respective witnesses. Some
weight may, however, be allowed to a statement of the accused, even though
not given on oath. For instance, if the statement would not have been
admissible as evidence from the accused, or if it is corroborated incidentally,
or otherwise, by evidence, or if the accused has been unable to procure a
witness who might have given evidence on the point, considerable weight
may be allowed to the statement. It will, however, be hardly possible to

attach auy weight to a statement not on oath which the accused might have
made on oath and subjected to the test of cross-examination.

An accused person, though he gives evidence himself, will have the same-

right of addressing the court as he had before the passing of the Criminal

Evidence Act, 1898. But if an accused person defended by counsel or by.
an officer acting as counsel gives evidence himself he will not be able to make

|
a statement in addition to his evidence. See Rule 94.

It must further be borne in mind that the case for the prosecution, in order

to justify a conviction, must, in spite of the new right of the accused to-

give evidence himself, be as conclusive as heretofore. It will not be suffi-

cient for the prosecutor to make out a prima Jade case against the accused

and then to say
" Let the accused go into the box and disprove my case if

he can." In such a case it would be the duty of the court to enter an.

acquittal just as if the accused had no power to give evidence himself.
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Where the proceedings are voluminous, the judge-advocate should be

prepared with such notes as may assist the members in referring to any
particular part of the evidence. He will not offer any opinion except on

legal points. (See Rule 103.)
It is competent to the court, if they think fit (see Rule 86 (D) ), to call or

recall a witness for the purpose of putting any question deemed essential ;

but any such witness must be examined in the presence of the parties, and
all questions put to him, whether by a member of the court, the prosecutor,
or accused, will be put through the president.

(B) As to taking opinions, see Eule 69, and note.

The opinions will be taken separately on each charge, and the court, if

they think that the offence stated in any charge is not proved, must acquit
the accused on that charge, irrespective of any other charge; but where the

charges are alternative, the conviction under one necessarily involves an

acquittal under the other charges, as, for instance, in the example in Form 59,

among the further illustrations of charges, p. 548. If the accused is con-
victed under the charge of having made away with certain articles of his

regimental necessaries, he is necessarily acquitted of having lost them by
neglect.

44. (A) The finding on every charge will be recorded and, except Form and

as mentioned in these rules, will be recorded simply as a finding of
{j"

Guilty," or of " Not guilty," or of
" Not guilty and honourably

acquit him of the same."

(B) Where the court are of opinion as regards any charge that the
facts which they find to be proved in evidence differ materially from
the facts alleged in the statement of particulars in the charge, but
are nevertheless sufficient to prove the offence stated in the charge,
and that the difference is not so material as to have prejudiced the
accused in his defence, they may, instead of a finding of

" Not
guilty," record a special finding.

(c) The special finding may find the accused guilty on a charge,
subject to the statement of exceptions or variations specified therein.

(D) "Where the court are of opinion as regards any charge that the
facts proved do not disclose an offence under the Army Act, the
court will acquit the accused of that charge.

(E) If the court doubt as regards any charge whether the facts

proved show the accused to be guilty or not of an offence under
the Army Act, they may, before recording a finding on that charge,
refer to the confirming authority for an opinion, and, if necessary,
adjourn for that purpose.

(F) Where there are alternative charges, and the facts proved
appear to the court not to constitute the offence mentioned in any
of those alternative charges, the court shall record a finding of
" Not guilty

" on that charge ; but if the court think that the facts

so proved constitute one of the offences stated in two or more of

the alternative charges, but doubt which of those offences the facts

do at law constitute, then they may, either before recording a finding
on those charges refer to the confirming authority for an opinion,
and, if necessary, adjourn for the purpose, or they may record a

special finding, stating the facts which they find to be proved, and
stating that they doubt whether those facts constitute in law the
offence in such one or another of the alternative charges as are

specified in the finding.

(A) For form see Appendix II, Form of Proceedings, paras. (10) and
(11), p. 573. Under s. 54 (3) of the Army Act, an acquittal on a charge
requires no confirmation. For procedure where the finding is "Not guilty"
on all the charges, see Eule 45. The finding of honourable acquittal may be
.recorded in the case of non-commissioned officers and privates as well as of

officers, but is not to be recorded as a matter of course upon an acquittal .

A finding of honourable acquittal is incorrect in a case where the charge
does not affect the honour of the accused person.

(M.L.) 2 H



482 RULES OF PROCEDURE. '

Another case in which an honourable acquittal is incorrect is thus pointed
out by the Duke of Wellington (Well. Desp. vol. 5, 221-2) :

" It is difficult and needless at present to define in what cases honourable
"
acquittal is peculiarly applicable ;

but it must appear to all persons to be
"
objectionable in a case in which any part of the transaction which has been

" the subject of investigation before the court-martial is disgraceful to the
" character of the party under trial. A sentence of honourable acquittal by
"a court-martial should be considered by the officers and soldiers of the
"
army as a subject of exultation, but no man can exult in the termination

" of any transaction, a part of which has been disgraceful to him
;

and
"although such a transaction maybe terminated by an honourable acquittal
"
by a court-martial, it cannot be mentioned to the party without offence, or

" without exciting feelings of disgust in others; these are not the feelings" which ought to be excited by the recollection and mention of a sentence of
" honourable acquittal."

(B) For Form of special finding, see Appendix II, Form of Proceedings,
para. (10), p. 573

;
and for Form of Acquittal, para. (11), p. 573. In case of

immaterial variation, Che finding may simplv be recorded as "Guilty"; as,
for example, if the accused is found to have made away with his regimental
necessaries on the 25th, and not on the 2Cth of August, or to have made
away with two pairs of boots, and not one pair of boots, the variation is

immaterial, and he may simply be found guilty of the charge.
(C) Thus, if the court find that the facts stated in the charge are only

proved in part, they may find the accused guilty, subject to the exceptions or
variations. The facts, however, which they find to be proved, subject to
the exceptions or variations, must amount to the substance of the offence

actually charged, otherwise the court should acquit the accused. If, for

example (see Form 59 among the further illustrations of charges, p. 548), they
find that the accused made away with one brush, but not the pair of boots,
the other brush, and the shirt, they may find the accused guilty, with thej
exception that lie did not make away with the pair of boots, one brush, and
the shirt. If, on the other hand, they find from the evidence that he did not 1

make away with a pair of boots, two brushes, or a shirt, but did make away I

with other regimental necessaries, they must acquit the accused; or if they
find that hf> lost the articles aforesaid, but did not make away with them by
sale or otherwise, they must acquit him of the charge of making away with
them. So, again, if he is charged with being absent without leave, and the

particulars specify an absence from the 20th to the 30th of June, and the
evidence prove an absence from the 21st to the 30th of June, the court may
find the accused guilty with the variation of the 21st for the 20th. But if

the evidence proves an absence from the 20th to the 30th of July, the
difference is so material as to amount to a new charge, and the court must
acquit the accused, and he can be tried on the new charge for the absence
in July. See Rule 11 (D) note.

(D) If, for example, a man is charged with receiving, knowing it to be

stolen, the money of a comrade, and the court are of opinion that, although the

money had actually been stolen, the accused was unaware of the fact, they
must acquit him, inasmuch as the act of receiving stolen money, apart from

guilty knowledge, would not amount to an offence.

(B) This paragraph provides that, where the court doubt as to whether the

facts proved constitute in law the offence charged, the court may refer to

the confirming authority. For instance, if they find that the accused took
certain sums of money, but doubi whether the circumstances under which he
took them do or do not constitute embezzlement, or an offence of a fraudulent

character, they may state the facts which they find proved, and refer to the

confirming authority for an opinion as to whether they constitute the offence.

The court, however, cannot refer to the confirming authority for any opinion
as to the facts, but merely as to the legal results to which those facts amount.

(F) The special findings before mentioned relate only to the particulars
in the charge. A special finding can in no case (except under s. 56 of the

Armv Act as mentioned below) alter the statement of the offence in the

charge ;
but under this paragraph, if there are alternative charges, and the

court doubt whether the facts proved amount in law to one charge or the

other, and they do not think it advisable to refer to the confirming authority
for an opinion, they can record a special finding, and thus leave it to the

confirming authority under Eule 55 (A) to determine whether the facts

found by the court constitute in law the one offence or the other. For

example, if on a charge for insubordinate language, they find that the

accused used tha language charged, but doubt whether the language is such.
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or was used under such circumstances as to be iu law an offence within s. 8
of the Army Act, they may record a special finding, setting out the language
they find to be used, and the officer to whom, or the circumstances under
which, it was used, and state that they doubt whether the use of the language
under the circumstances is insubordinate or not. The confirming authority
will then decide, under Kule 55 (A), whether such a finding amounts to a
conviction on any of the charges.
The only other description of special finding which affects the statement

of the offence is one not mentioned in the rules, but allowed l>y the Army
Act (s. 56). That section enables an accused person charged with an offence

mentioned in the first column of the following table, to be found guilty of

the offence of a similar character mentioned opposite to that offence in the
second column of the table, where the evidence shows that the latter offence,
and not the precise offence charged, has been iu fact committed. For illus-

tration of the table, see note to s. 50 of Army Act.

A Person charged vitli

(a) Stealing money or property.

(b) Embezzlement

(c) Desertion

(d) Attempting to desert

(e) An offence committed under
circumstances involving a

higher degree of punish-
ment.

May be found guilty of

Embezzlement, or fraudulently misapplying
money or property.

Stealing, or fraudulently misapplying money
or property.

Attempting to desert, or being absent without
leave.

Desertion, or of being absent without leave.

The same offence as being committed under
circumstances involving a less degree of

punishment.

45. (A) If the finding on each of the charges in a charge-sheet is Procedure

"Not guilty," the president will date ami sign the proceedings, onacquii-

the findings will be announced in open court, and the accused will
a '

be released in respect of those charges.

(B) The proceedings shall then, upon being signed by the judge-
advocate (if any), be transmitted at once in like manner as is directed

by these rules in the case where the findings require confirmation.

(A) Announced in open court. This is required by Army Act, s. 54 (o).
For Forms see Appendix II, Form of Proceedings, para (11), p. 57:!.

In respect of those charges. Consequently the accused may be kept in

custody and tried on the charges of any other charge-sheet, or on any other

charge" which is in course of investigation by his commanding officer.

(B) See Eules 50 and 97.

46. (A) If the finding on any charge is
"
Guilty," then, for the Procedure

guidance of the court in determining their sentence, and of the " fo-
confirming authority in considering the sentence, the court, before

deliberating on their sentence, may take evidence of and record the

[character, age, service, rank, and any recognized acts of gallantry
lor distinguished conduct, of the accused, and the length of time

he has been in arrest or in confinement on any previous sentence,
and any deferred pay, military decoration, or military reward, of

which he may be in possession or to which he is entitled, and which
the court can sentence him to forfeit.

(B) Evidence on the above matters may be given by a witness

verifying a statement which contains a summary of the entries in

the regimental books respecting the accused person, and identifying
the accused as the person referred to iu that summary.

(c) Evidence on the part of the prosecutor upon the above
matters should not be given by a member of the court.

(D) The accused may cross-examine any such witness, and may call

witnesses to rebut any such evidence ;
and if the accused so requests,

the regimental books, or a duly certified copy of the material entries

(M.L.)
2 H 2
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therein, shall be produced ;
and if the accused alleges that the

summary is in any respect not in accordance with the regimental
books, or such certified copy, as the case may be, the court shall

compare the summary with those books or copy, and if they find

it is not in accordance therewith, shall caxise the summary to be
corrected accordingly.
When all the evidence on the above matters has been given, the

accused may address the court thereon.

(E) If by reason of the nature of the service of the accused in a

departmental corps, or otherwise, the finding of the court renders
him liable to any exceptional punishment in addition to that to be
awarded by the sentence of the court, it will be the duty of the

prosecutor to call the attention of the court to the fact, and it will

be the duty of the court to enquire into the nature and amount of

such additional punishment.

(A) For Form see Appendix II, Form of Proceedings, para. (12), p. 573.

The court will always take evidence as to character, unless the circum-
stances render it impracticable so to- do, in which case they will record

the reasons for such impracticability in the proceedings.
It must be recollected that it is not competent for the court to take verbal

evidence of the accused being a bad character. The badness of his character

must be proved by former convictions and entries in the conduct book,
and not by the expression of any opinion to that effect by witnesses, although
such opinion is admissible as evidence of good character. However, if

the accused calls evidence of good character, the prosecutor may cross-

examine those witnesses, with a view to test their veracity, and thereby

indirectly bring out evidence of bad character. If the accused himself gives
evidence, the prosecutor may in such cases cross-examine him as to character

(see Rule 80 and note).
Witnesses in favour of the character of the accused will be called, as a rule,

either as part of his defence, or after his address and before the finding;
but under this rule (D) may be called to rebut the evidence given by the

prosecute rafter the finding.
In cases of alleged desertion, the fact of the accused having surrendered

or been apprehended should not be left until after the finding; it is one
of the material facts of the case, and as such ought to be proved by the

prosecutor; it may have some bearing on the question of whether the accused
intended or not to return.

The court will not, when the accused belongs to the regular forces, take

evidence of any conviction while he was a civilian. But convictions by a

civil court while the accused is a soldier may be given in evidence

although the offence was committed while he was in a state of absence or

desertion. (K.E., para. 553.)
Evidence of expenses, loss, damage, or destruction will be taken in

the course of the trial, as Eule 11 (F) provides that the facts justifying any
deduction from pay are to be stated in the particulars. In case such
evidence has not been taken, there is nothing to prevent the court taking
it after the finding, if necessary. In case of damage caused by an offence,
the cause and effect must be closely related in order to warrant a sentence
of stoppages. Thus an accused person would not for this purpose be said

to have caused damage to a military policeman's clothes because the police-
man fell down and damaged them, while in pursuit of the accused when
endeavouring to escape.

If two or more persons are convicted of a joint offence, each of them

may be ordered to pay the whole amount of the compensation for any ex-

penses, loss, damage, or destruction occasioned by that offence. Each, of

them is liable to pay the whole compensation in default of the other. If

both contribute to the payment, proviso (b) to s. 138 of the Army Act (see

note) will prevent either of them being charged with an undue amount, as

that proviso forbids deductions more than sufficient to make good the com-

pensation.
"Military decoration" is defined by the Army Act, s. 190 (18), to mean

any medal, clasp, good conduct badge, or decoration; and "military reward"
is defined (s. 190 (19)) to mean any gratuity or annuity or long service

or good conduct, and also to include any good conduct pay or pension, or

any other military pecuniary reward.
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Can sentence him to forfeit. See Army Act, s. 44 (11) (12). The court
canaot take evidence with respect to any decoration of which the court can-
uot order the forfeiture, as, for example, the Companionship of the Bath or
the Victoria Cross. The object of taking this evidence and evidence of the
rank of the accused is for the purpose of enabling the sentence to be
awarded correctly. See .Rule 47.

(B) Regimental bnoks. A statement containing a summary of the entries

against the name of the accused in those books, with a statement as to his age,
service, rank, c., is to be produced, and verified by a, witness as being cor-

rectly extracted from the regimental books
;
a witness must also identify the

accused as being the person referred to in such statement. This witness
should usually be the adjutant or some other officer. There is nothing to

prevent the prosecutor being the witness, and the remarks in the note to
Kule 39 (C) do not apply. The prosecutor must, however, be sworn like any
other witness

;
it is not sufficient that he should have, been sworn as a

witness before the same court on the same day in the course of the trial of

some ether person. If the accused challenges the correctness of the state-

ment, the regimental books, or a duly certified copy thereof, must be produced,
and the court must compare the statement with the books. See (D).
(D) The accused is entitled to give evidence himself to rebut the evidence

given by the witnesses of the prosecution as to his character
;
but if he does

so, he will render himself liable to be cross-examined as to character. See
Kule 80 and note.

Duty certified copy. This means a copy certified as provided by the Army
Act, s. 163 (rt), by the officer having the custody of the book.

Any previous convictions of the accused may be proved by the production
of a verbatim extract from the regimental books, certified by the officer in

charge of those books (Army Act, s. 163 (#), K.K., paras. 1916-1921). But
j
a conviction by a civil court may be proved by the production of a cer

tificate (Army Act, s. 164) of the conviction, and must be so proved if there
is reason to doubt the correctness of the entry of the conviction in the regi-
mental books. A witness must always be called to prove the identity of the
accused with the person stated in the extract or certificate to have been
convicted.

The witness producing the statement referred to in (B) and identifying
the accused should bo the adjutant or some other officer, and the witness

limy be cross-examined by the accused.

(E) Exceptional punishment. This means ,-mch punishment as forfeiture of

corps pay (see Pay Warrant, 1907. arts. 789, 790), or prolongation of the term
of service in the case of militiamen (see Militia Act, 1882, s. 27 (c)).

47. Where the court desire to sentence an officer, or a non- Mode of

commissioned officer, to forfeit seniority of rank, they may sentence
semority

g
of

him to take rank and precedence in his corps, or in the army, rank of

. or in both, as if his appointment to the rank or ranks held by him,
officer or

I and specified in the sentence, bore the date of some day or days missioned

specified in the sentence, and later than the actual date of his said officer,

appointment.
See Army Act, s. 44, f. and m, and Kule 46.

Under this rule an officer whose commission as captain was dated on the
' 1st of January, 1897, may be sentenced to take rank in the army and in his

regiment as if his commission bore date the 1st of March, 1899. If, for

instance, it is wished to reduce a captain to the bottom of the list in his

regiment he may be sentenced to take rank and precedence ia his regiment
and in the army as if his commission bore date on the day which is specified
in the sentence, and which is the next day to the date of the commission
of the junior captain of the regiment. If his rank in the army differs from

jj

that in his regiment the sentence may apply to the former only. See
I Appendix II, Form of Proceedings, para. (12), pp. 576, 577.

48. The court shall award one sentence in respect of all the Sentence

offences of which the offender is found guilty, and that sentence
shall be deemed to be awarded in respect of the offence in each

charge in respect of which it can be legally given, and not to be
awarded in respect of any offence in a charge in respect of which
it cannot be legally given.
For Form see Appendix II, Form of Proceedings, para. (12), p. 576.
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Recom-
mendation
to mercy.

Signing and
transmis-
sion of pro
ceedings.

Procedure
of confirm-

ing officer.

The court will award such sentence as they think the offender ought to

suffer, and the judge-advocate or president will enter it a.t once in the pro-

ceedings. For observations on the duty of the court in awarding sentence
see ch. V, paras. 78-88, and K.R., para. 583.

The object of the latter portion of this rule is to prevent legal objections
to the sentence. If, for example, the offender has been convicted on a

charge of having made away with his regimental necessaries, for which the

maximum punishment under the Army Act is imprisonment, and also on
a charge of desertion on active service or after a previous conviction, which
is punishable with peual servitude, the court may pass a sentence of penal
servitude, and that sentence will, under this rule, be valid because justified

by the second charge, although not justified by the first charge. (See also

Rules 54 and 55.) Assume that a soldier charged with striking his superior
officer and also with desertion, is tried and found guilty of both charges, and
sentenced to penal servitude for seven years. This rule directs that such
sentence shall be deemed to have been given in respect of the second charge,
which carries penal servitude as a punishment, and not in respect of the first

charge, which carries only imprisonment as a punishment. But assuming
that the lirst charge had carried peual servitude, as it would have done if the
offender had been on active service, then the sentence would have been deemed
to have been given in respect of both charges, and not in respect of the last

only. This rule will apply whether the charges on which the offender has
been tried are in one charge-sheet or in several charge-sheets.
With respect to the opinions on the sentence, see Rule 69 and the note

thereon.
The sentence must, of course, be authorised by the Army Act (see s. 44),

and the court cannot, for example, sentence an offender to restore stolen pro-
perty ; though an order for restoring property found in his possession may.
under s. 75 of the Army Act, be made by the confirming authority, or if there I

is a Commander-iu-Chief, by him.

49. (A) If the court make a recommendation to mercy they shall

give their reasons for their recommendation.

(B) If the court recommend any restoration of service under sec-

tion 79 of the Army Act the recommendation, with the reasons for

it, shall be entered in the proceedings.

(c) The number of opinions by which a recommendation men-
tioned in this rule, or any question relative thereto, is adopted
or rejected, may be entered in the proceedings.

(A) A recommendation to mercy will be appended to the sentence, and
be embodied in the proceedings before they are signed by the president.
See Army Act, s.53 (9) and note.

For Form see Appendix II, Form of Proceedings, para (12), p. 578.

50. Upon the court awarding the sentence, the president shall

date and sign the sentence, and such signature shall authenticate

the whole of the proceedings, and the proceedings, upon being
signed by the judge-advocate, if any, shall be at once transmitted

for confirmation.

For Form see Appendix II, Form of Proceedings, para. (12), p. 578; and
see Rule 97.

It is essential that the sentence be signed by the president, as under the

Army Act, s. 68, the term of penal servitude, imprisonment, or detention I

commences on the day on which the sentence and proceedings were signed

by the president. His signature after the sentence will authenticate all the

proceedings of the trial.

The judge-advocate (if any) will sign after the president.
As a rule, certified copies of original documents produced in evidence by

the prosecutor, and not the originals themselves, will be annexed to the pro-
ceedings. K.R., para. 581.

Confirmation and Revision.

51. (A) In the case of a finding which does not require confirma-

tion, the confirming officer shall not make any remarks in the

proceedings, but if lie thinks that anything in the case requires
further attention he shall report it to superior authority as directed

by His Majesty's regulations.
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(B) In the case of findings or sentences which require confirma-

tion the confirming authority

(1) May direct there-assembly of the court for the revision of the

finding or sentence, or either of them, stating the reasons

for revision ;
and

(2) Upon receiving the proceedings, whether original or revised,

may confirm or refuse confirmation, and may add any
remarks on the case which the authority may think fit,

and the confirmation and remarks shall be entered in and

form part of the proceedings.

(A) As to remarks by confirming officer, see K.R., paras. 589, 590.

(B) The confirming authority can send back a finding and sentence, or

either of them, for revision once, but not more than once; and where the

finding only is sent back for revision, the court have power, without any
direction, to revise the sentence also (Army Act, s. 54 (2), Rule 52 (B) ).

A finding of insanity, in which case there is no sentence, may be sent

back for revision.

A confirming officer cannot send back a part of a finding or sentence for

revision ;
if he thinks that part only requires revision on account of invalidity

or otherwise, he should return the whole, pointing out the part which he

considers to require revision.

As under the Army Act, s. 54 (2), the confirming authority cannot recom-

mend the increase of a sentence, nor can the court, on revision, for any
reason increase the sentence previously awarded, the object of revision will

be mainly either to cure defects in the proceedings of the court where the

offender has been found guilty, or to give the court an opportunity of acquit-

ting or passing a more lenient sentence on, the offender. If, however, the

sentence is wholly illegal, it is null (see note to Eule 56 (A)), and the court,

on revision, have the same power of sentence as if they had passed no sentence

at all
; as, for example, (i) if a regimental court sentenced a soldier to be

discharged with ignominy, or (ii) a court sentenced a Serjeant to be reduced

to the rank of lance-corporal, and the confirming officer sent back the

I sentence for revision as being null, the court may pass a sentence of (i) de-

tention or (ii) reduction to the rank of corporal, or to the ranks.

See generally as to the duty of a confirming officer where the proceedings
are illegal or irregular, K.R., para. 591.

Confirmation should be effected simply by the word " confirmed." The word _ 110

"
approved" should not be added. Any remarks should be added after the Arty.

confirmation, and be separate from it. See Form in Appendix II, Form of 6625

Proceedings, para. (14), p. 579.

Original or revised. 11
Original" here means the proceedings of the court

where no revision has taken place, whether from the finding or sentence not

having been sent back for revision or from a revision not having taken

place, in consequence of the dissolution of the court as mentioned in the

I note to Rule 52 (A).
" Revised "

applies to the proceedings after the court

have re-assembled for revision.

The confirming officer can always withhold confirmation wholly or partly,

and refer to superior authority (Army Act, s. 54 (5) ), and he must so refer

if he has been a member of the court-martial (s. 54 (4) ).

52. (A) Where the finding or sentence is sent back for revision. Revision,

the court should re-assemble in closed court, and shall not receive

any further evidence.

(B) Where the finding is sent back for revision, and the court do

not adhere to their former finding, they shall revoke the finding

and sentence, and record a new finding, and, if the new finding
involves a sentence, pass sentence afresh.

(c) Where the sentence alone is sent back for revision, the court

shall not revise the finding.

(D) After revision the president shall date and sign the decision

of the court, and the proceedings, upon being signed by the

judge-advocate, if any, shall be at once transmitted for con-

firmation.
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(A) Closed court, see Eule 63. The court should re-assemble at the time
mentioned in orders, which should be as soon as practicable.
As the court cannot receive any further evidence whatever (Army Act,

s. 54 (2)), they cannot hear any further address for either the prosecution
or the defence.
When the court is assembled for revision, it is technically the same court,

Consequently, if it is reduced by death, inability to attend, or otherwise,
below the legal minimum (see notes to Rules 16-19), it is dissolved, and can-
not re-assemble for revision, and the proceedings must be returned, without

any entry thereon, to the confirming authority. Or, again, if the president
is dead or unable to attend, a new president, if the senior member of the
court is of sufficient rank, must be appointed by the convening authority.
See s. 53 (2) of the Army Act.

(B) Where the finding is sent back for revision and the court adhere to-

the rinding, they can nevertheless revise the sentence. See Army Act,
s. 54 (2) and note to last rule.

If the new finding involves a sentence. If the finding was insanity, or was an

acquittal, no sentence will be involved. For Form see Appendix II, Form
of Proceedings, para. (13), p. 578.

(D) For Form see Appendix II, Form of Proceedings, para. (13), p. 579,

See Eule 97, and K.E., paras. 592, 594-596.

53. The charge, finding, sentence, and confirmation uf a court-

martial shall be promulgated in such manner as the confirming
authority may direct

;
and if no direction is given, according to the

custom of the service.

As to promulgation, see K.E., para. 593. For form of promulgation, see
Memoranda for Guidance of Courts-Martial, p. 584.

The finding of acquittal on all charges is directed by the Army Act, s. 54

(3), to be pronounced at once in open court. No further promulgation is

required. In every other case the charge, finding, sentence, and .confirma-
tion must, under this rule, be promulgated. Consequently, if the finding on
some of the charges is acquittal, and on others conviction, the finding of

acquittal must be promulgated, together with the finding of conviction
;
and

a finding of conviction, though not confirmed, will still be promulgated.
In tho absence of any direction by the confirming authority, the usual

custom of the service will be followed, but a written notice to the offender
of the charge, finding, sentence, and confirmation will be sufficient promulga-
tion to satisfy this rule.

As to the execution of sentence, see ch. V, paras. 100-3, and generally
as to the disposal of soldiers under sentence, K.K., para. 600, et seq.
Under the Army Act, s. 53 (9), a recommendation to mercy must be pro-

mulgated and communicated to the offender, together with the finding and
sentence. The confirming officer may direct observations recorded by him to
be promulgated, either with the proceedings, or as he may think most desir-
able. K.E., para. 589.

If a sentence of penal servitude, imprisonment, or detention is confirmed, I

then, in default of any committal by superior authority, the commanding officer

of the offender, as soon as may be after the promulgation of the sentence, will .

sign the order for his committal to some prison or detention barrack in ac-'
cordance with any general or special instructions ho has received from

superior authority. K.E., paras. 602,608. As to commitment abroad, paras.
603, 609-612.

54. (A) Where a sentence has been awarded by court-martial in

respect of offences in several charges, and the confirming authority
confirms the finding on some but not on all of those charges, that

authority shall take into consideration the fact of such non-confir-

mation, and shall, if it seems just, mitigate, remit, or commute the

punishment awarded according as seems just, having regard to the
offences in the charges the findings on which are confirmed.

(B)' Where a sentence has been awarded by a court-martial in

respect of offences in several charges and has been confirmed, and

any one of those charges or the finding thereon is found to be in-

valid, the authority having power to mitigate, remit, or commute the

punishment awarded by the sentence shall take into consideration

the fact of such invalidity, and if it seems just, mitigate, remit, or
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commute the punishmeut awarded according as seems just, having
regard to the offences in the charges which with the findings
thereon are not invalid, and the punishment as so modified shall

be as valid as if it had been originally awarded only in respect of

those offences.

(c) Where a sentence passed by a court-martial has been confirmed,
and is found from any reason to be invalid, the authority who
would have had power to commute the punishment awarded by
the sentence if it had been valid may pass a valid sentence, and the

sentence so passed shall have the same effect as if passed by the

court-martial, but the punishment awarded by that sentence shall

not be higher in the scale of punishments than the punishment
awarded by the invalid sentence, nor, in the opinion of the said

authority, be in excess of the last-mentioned punishment.

(A) In the case of a man convicted on a charge of desertion after a

previous conviction, and also on a charge of having made away with his

regimental necessaries, and sentenced to penal servitude, if the confirming
officer confirms the finding on the second charge, but not that on the first

charge, which justified the sentence of penal servitude, he is bound under
this rule to commute the sentence at least to imprisonment. Otherwise the

sentence would be in excess of what is justified by the finding which is

confirmed, and would therefore be invalid.

Again, if the second charge in the above case were striking an officer and
the confirming officer refuses to confirm the finding on that charge while

confirming the finding on the first charge, it will be his duty to consider

whether the sentence of penal servitude is not too severe for the offence of

desertion unaccompanied by aggravating circumstances, and if he thinks so,

he will commute it to some less punishment. See generally, as to the duty
of the confirming officer in the exercise of his powers of commutation or

mitigation, K.E.
, para. 588.

(B) The object of this paragraph is to allow any permanent authority to

do after confirmation what paragraph (A) allows to be done before con-

firmation, that is to say, to provide that if the Judge-Advocate-General or a

murt of law declares one of several charges to be invalid, the commuting
authority may mitigate or commute the sentence, so as to make it a valid

sentence in respect of any other charge which is valid.

(0) This paragraph enables the commuting authority to substitute a valid

sentence for a sentence found after confirmation to be invalid.

55. (A) Where a special finding has been recorded in relation to confirn,a-

alternative charges under Rule 44 (F), and the confirming authority tion of find

is i >f opinion that the facts found by the special finding constitute alternative
in law the offence charged by any of the alternative charges, that charges,

authority may confirm the finding, and in that case shall declare

that the finding amounts to a finding of guilty on that charge ;
but

if it is afterwards declared by any authority having power to remit
or commute the punishment awarded that the said facts constitute
in law the offence charged in one of the other alternative charges,
then the confirming authority, or such other authority as aforesaid,

may declare that the finding amounts to a finding of guilty on that
alternative charge ;

and the finding shall be a valid finding of guilty
on the charge specified in that behalf in the declaration made on

confirmation, or, in case of a subsequent declaration, in that sub-

sequent declaration.

(B) The sentence awarded in the case of any such special finding
may likewise be confirmed, subject to this proviso, that if the offence
in one of the alternative charges involves a higher punishment, or
is otherwise graver, than the offence in the charge of which the
offender is found to be guilty under the terms of any declaration

mentioned in (A), the authority making the declaration, or some
other authority having power to mitigate, remit, or commute the

punishment awarded, sliall mitigate, remit, or commute the punish-
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ment according as seems just, having regard to the last-mentioned
offence

; and the punishment as so modified shall be as valid as

if it had been originally awarded in respect of the last-mentioned
offence.

(A) See note to Eule 44 (F).
For Forms see Appendix II, Form of Proceedings, para. (14), p. 579.

The object of this rule, as already explained in the note to Rule 44 (F),
is to prevent a miscarriage of justice in consequence of a difference of opinion
as to the offence which is legally constituted by the acts committed by the
offender. If, in such a case, the court-martial have recorded a special
finding of the facts, it remains under this" rule for the confirming authority,
and ultimately for any authority having power to commute the punishment,
to declare what offence in law the acts committed by the offender constitute.

So that if the opinion of the confirming officer is eventually overruled by
any superior authority, the finding will take effect accordingly in respect of

the charge for the offence which the acts of the offender are declared by the

superior authority to constitute.

(B) As respects the sentence, see note to preceding rule.

56. (A) If the sentence of a court-martial is informally expressed,
the confirming authority may, in confirming the sentence, vary
the form so that it shall be properly expressed ;

and if the punish-
ment awarded by the sentence is in excess of the punishment

' authorised by law, the confirming authority may vary the sentence
so that the punishment shall not be in excess of the punishment
authorised by law

;
and the confirming authority may confirm

the finding and the sentence as so varied of the court-martial.

(B) Whenever it appears that a court-martial had jurisdiction to

try any person, and that that person was charged with some offence

or offences under the Army Act, and was shown by legal evidence
to have been guilty of the offence or one of the offences charged,
the finding in respect of the offence or offences of which he is so

shown to be guilt}
T

,
and the sentence, may be confirmed, and if so

confirmed shall be valid, notwithstanding any deviation from these

rules or any defect or objection, technical or other, unless it appears
that any injustice has been done to the offender

;
but nothing in

this rule shall relieve an officer from any responsibility for any
wilful or negligent disregard of any of these rules.

(A) The object of this paragraph is to prevent the proceedings of courts--

martial being rendered invalid, when they cannot be sent back for revision

without great inconvenience to the public service. It will not exonerate
from blame the presidents and members of courts-martial who pass sentences
which are informal, or in excess of their powers, and confirming officers

will, if practicable, send the finding and sentence back for revision, and if

they act under this rule, will call the attention of the court to the informality
or illegality of the sentence.
Under this paragraph the confirming authority may vary the form in

which a sentence is expressed, but cannot amend a sentence wholly illegal;

as, for example, if an officer convicted of scandalous conduct were sentenced
to dismissal, or if a soldier were sentenced by regimental court-martial to

be discharged with ignominy, or if a non-commissioned officer were sentenced
to be reduced to the rank of lance-corporal, or to be reprimanded, or if a

soldier were sentenced to be confined to barracks, or if a soldier not on active

(service were sentenced to field punishment.
In any such case the confirming officer should treat the sentence as a nullity,

and direct the court to re-assemble and pass a valid sentence. This pro-
ceeding would not be a revision of the sentence, so that the law prohibiting
the increase of punishment on a revision would not apply, and the sentence
in the case above mentioned of the officer might be cashiering, and of the

non-commissioned officer might be reduction to the ranks or imprisonment.
Where, however, the punishment exceeds what is authorised by law, the

confirming authority can, though such sentence is illegal, vary the sentence
so as to bring it into conformity with law, and confirm it as varied.
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(B) This paragraph will prevent a miscarriage of justice arising in con-

sequence of defects in the procedure which do not affect the real merits of

the case. These defects will usually be of a technical character, as any
substantial defect, such as taking illegal evidence by accepting hearsay, 01

using a copy of a document where the original ought to have been produced,
or calling a witness without proper notice to the accused, or refusing to

admit evidence adduced by the accused, would ordinarily cause injustice to

the person charged. As English law always resolves any doubt in favour <>f

the accused, the court should never allow any technicality to interfere with

the accused making his defence in the fullest manner, aud while as a whole

disregarding technicalities in favour of what they consider to be, in

substance, fairness for the purpose of the trial, they must recollect that even
a disregard of a technicality may, in some cases, cause injustice, as the object
of most technical rules is to prevent injustice. Before, therefore, a confirming
officer, in reliance on this rule, confirms a finding and sentence in any
respect irregular, he must take care to ascertain that no injustice, however

small, has been done to the accused ;
and the preferable course is, where

possible, to send the case back for revision or for another trial. In every
such case the confirming officer will call the attention of the officer res-

ponsible for the irregularity to the deviation from the rule, or the defect

in the proceedings ;
as officers will be held responsible for such deviation

or defect, even though under this rule the conviction of the accused may be

upheld.
It may be convenient to note here that if, after confirmation, the charges

or the findings thereon are declared to be invalid, the trial must be treated as

null, and consequently the person convicted must be relieved from all conse-

quences of his conviction, and all record of the conviction must be erased;
but in cases where the sentence alone is invalid the finding will stand good,
and therefore the soldier convicted will suffer the forfeitures and other

penalties which are consequential on conviction.

Where punishment is remitted, that remission, iinless otherwise expressed,
will not extend to forfeiture of service or good conduct pay, or to any for-

feiture which he suffers by virtue of his conviction, without being sentenced
to it. K.E., para. 591.

Insanity.

57. (A) Where the court find either that the accused is unfit, by
reason of insanity, to take his trial, or that he committed' the of insanity,

offence with which he is charged, but was insane at the time of the an<
? custody

commission thereof, the president shall date and sign the finding, person.
and the proceedings, upon being signed by the judge-advocate, if

any, shall be at once transmitted for confirmation.

(B) If the finding is not confirmed, the accused may be tried by
the same or another court-martial for the offence with which he
was originally charged.

(c) Where the finding is confirmed, then, until the directions of

His Majesty as to the disposal of the accused are known, or in the
case of an accused person unfit to take his trial, until any earlier

time at which the accused is fit to take his trial, the accused shall

be confined in such manner as may, in the opinion of the proper
military authority, be best calculated to keep him securely without

unnecessary harshness, as he is not to be considered as a criminal,
but as a person labouring under a disease.

This rule supplements s. 130 of the Army Act, which requires a finding
of insanity to be confirmed like any other finding. If, therefore, it is not
confirmed, the trial of the accused must proceed in the ordinary course.

It is to be observed that two distinct cases are contemplated. A person
may have been sane at the time he committed the offence, but may not be
sane enough to take his trial; while, on the other hand, a man insane at
the time of committing the offence, may have recovered sufficiently to take
his trial. In the former case, if an accused person, found not sane enough
to take his trial, recovers before any directions of His Majesty as to his disposal
are known, he should be ordered for trial.

See Appendix II, Form of Proceedings, para. (11), p. 573.
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58. The members of a court-martial will take their seats according
to their army rank, except that in the case of a regimental court-

martial consisting entirely of officers of the same corps, they will

take their seats according to their rank in that corps.
As to meaning of "

corps," see Army Act, s. 190 (15).

59. (A) The president is responsible for the trial being conducted
in proper order and in accordance with the Army Act, and will

take care that everything is conducted in a manner befitting a
court of justice.

(B) It is the duty of the president to see that justice is adminis-

tered, and that the acdused has a fair trial, and that he does not
suffer any disadvantage in consequence of his position as a person
under trial, or of his ignorance, or of his incapacity to examine or

cross-examine witnesses or to make his own evidence clear or

intelligible, or otherwise.

(A) The court should always have before them a copy of the Army Act,
of the King's Regulations, and of the Eules of Procedure, and of any other

official books or orders relating to courts- martial which are necessary for

the purpose of its proceedings.
If any person interrupts the proceedings of the court, the best course will

ordinarily be to order him to be excluded from the court. The court have,

however, under the Army Act, ss. 28 and 126, statutory powers for dealing
with persons who interrupt the court.

Under those sections if a person is guilty of contempt of the court by
using insulting or threatening language, or by causing any interruption
or disturbance in the proceedings, the court may proceed as follows : If

such person is subject to military law, they may commit him into military

custody, and either order him to be tried by another court-martial, or may
order him, after hearing, or giving him an opportunity to make, his excuse,
to be imprisoned with or without hard labour, or, if a soldier, to undergo
detention for a period not exceeding twenty-one days; and in the latter case

the president may, by order under his hand, commit the offender to a prison
or to a detention barrack. See Army Act, s. 28, notes.

If the offender is not subject to military law, the president may certify
the offence to some civil court for the purpose of obtaining his punishment
by such court. Army Act, s. 126 (3), and note.

It must be recollected that the trial of a person cannot proceed in his

absence, even though he interrupts the proceedings.

(B) The president should, like the judge of a civil cotirt, act as counsel for

an accused person not defended by counsel. He will therefore cause to be called

before the court any witness, though not called either by the prosecution or

the defence, whom he considers able to give material evidence to the court,
and a witness so called may be cross-examined by the prosecutor and the

accused (see Rule 78) ; but the president has no power to call the accused
as a witness (see Rule 80). The president will also put to the witnesses (in-

cluding the accused if he gives evidence) any questions which appear to him

necessary or desirable to elicit the truth. In partictilar, he should put

questions to the accused (if he gives evidence) for the purpose of enabling
him to explain any circumstances appearing in the evidence for the prosecu-
tion ; but he must not cross-examine the accused, and should not put
questions to him with a view to supplement the evidence for the prosecution.

It will also be the duty of the president to take care that the accused

does not stiffer any prejudice in consequence of his inability to put proper

questions to witnesses, or of his not being able, in giving evidence, to bring
out clearly the points which he wishes brought out, or of his not fully under-

standing the nature of the proceedings. The president will alto examine the

summary of the evidence, and if a witness gives different evidence from what
is there stated, will question him as to the difference.

If there is a judge-advocate he has a similar duty : Rule 103 (G). The
presence of a judge-advocate, however, does not relieve the president from the

duty under this rule.

60. (A) It is the duty of the prosecutor to assist the court in

the administration of justice, to behave impartially, to bring the
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whole of the transaction before the court, and not to take any unfair

advantage of, or suppress any evidence in favour of, the accused. accused

(B) The court may stop the prosecutor in referring to any
matter not relevant to the charge then before the court, or any
matter which the court is not investigating, and it is the duty of

the court to restrain any undue violence of language or want of

fairness or moderation on the part of the prosecutor, and to prevent
the prosecutor from commenting at any time on the failure of the

accused or his wife to give evidence.

(c) The court should allow great latitude to the accused in making
his defence ;

he must abstain from any remarks contemptuous or

disrespectful towards the court, and from coarse and insulting

language towards others, but he may for the purposes of his defence

impeach the evidence and the motives of the witnesses and prosecu-

tor, and charge other persons with blame and even criminality,

subject, if he does so, to any liability to further proceedings to which
he would otherwise be subject. The court may caution the accused

as to the irrelevance of his defence, but should not, unless in special

cases, stop his defence solely on the ground of irrelevance.

(A) The prosecutor is an officer for securing that justice is done, not a

partisan to obtain a conviction, independently of the justice of the case (see
ch. V, para. 57). Therefore he should prove either by witnesses called for

the purpose, or by the examination of his other witnesses, any facts which
show the true character of the offence, whether they tend to aggravate or

alleviate it, or to show the innocence of the accused, and he must be

especially careful to prove any facts tending either to show the innocence of

the accused, or to extenuate his offence. If, for example, the accused is

charged with insubordinate language to his superior officer, and there are

c:rcumstances of provocation, which, if proved, might mitigate the punish-
ment, though not justifying an acquittal, the prosecutor should call evidence
to prove those circumstances.

Again, many acts are only offences when done knowingly or with a certain

intent. Prima fucie. it lies on the prosecution to show that the accused had
the guilty knowledge which constitutes the offence ; but absolute proof of

guilty knowledge or intent is frequently impossible, and it can only be inferred

from the circumstances. This inference the court is at liberty to draw,
unless the accused produces evidence to rebut it

,
out in this, as in every

other case, all facts which tend to show either the existence or the absence
of the intent or knowledge on the part of the accused must be brought out

by the prosecutor. For example, if the accused is charged with desertion,
and the prosecutor is aware that, though found in plain clothes, he had either
received leave of absence, or leave to be in plain clothes, the prosecutor
should prove that leave. So, too, if a soldier is charged with attempting to

desert, and the evidence is that he went to a railway station and took a ticket

for (say) Liverpool, and the fact is that several other soldiers in possession
of passes took tickets for Liverpool at the same time, the latter fact should
be brought out ; as it gives a different complexion to the fact of taking a

ticket, which of itself might be strong evidence against the accused.
The prosecutor must not introduce into the evidence against the accused

any matters of aggravation which do not form part of the transaction in

respect of which the accused is charged before the court, nor, as a rule,
matters which, if true, are specific military offences with which the accused

might be charged. If, for instance, he is charged with desertion, the prose-
cutor must not introduce, by way of aggravation, that he has been insolent
or insubordinate, or that he had been previously drunk. On the other hand,
if a soldier is charged with serious acts of insubordination, including violence
to an escort, and the soldier was drunk, that fact should be brought out in

the examination of the witnesses. Not only is the drunkenness part of the
circumstances of the case, but it may modify the character of the offence.
See ch. Ill, para. 81; K.K., para. 575.

If the trial is in consequence of the accused having claimed a court-martial
instead of submitting to the jurisdiction of his commanding officer, that
fact should be stated by the prosecutor. See Appendix II, Form of Pro-

ceedings, para. (3), p. 563.
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Procedure
on trial of

accused
persons
together.

Separate
charge-
sheets.

(B) Matter not relevant to the charge. What is and what is not relevant

to any charge is in sume cases a matter of considerable difficulty (see ch. vi.,

paras. 16-29) : but. as there stated, in ordinary cases common sense wilt

determine whether the matter referred to does or does not bear on the par-
ticular charge before the court.

Anything which tends to show that the accused committed the offence

mentioned in the charge, or to show the true character of the offence (see note

to (A) ), is, ordinarily speaking, relevant.

The prosecutor must not comment on the fact that the accused has not

applied to give evidence himself or to call his wife as a witness. The court

must immediately stop him if he attempts to do so, and if any such comment
is contained in a written address, it should be struck out and not read.

(C) The right of the accused in making his defence is stated in this

sub-section, and is not affected by his right to give evidence himself, whether
he avails himself of that right or not. If his charge against other persons of

blame or criminality is made merely for the purposes of his defence, and
is in any degree justified by the facts, he will not incur liability ;

but if his

charges against others are wholly irrelevant to his defence, or if they come
within the provisions of s. 27 of the Army Act relating to false accusa-

tions, he is liable to be proceeded against accordingly. The court may
caution him as to such liability, but should not do so if there is any connec-
tion whatever between the charge and his line, of defence. The case must
be very special indeed to justify the court in stopping an accused person in his

defence, or in excluding, on the ground of irrelevancy, evidence offered by
him, or to justify any further proceedings against an accused person on
account of his defence. The court should also caution him that if he so

conducts his case as to throw discredit on the witnesses for the prosecution,
he will, if he gives evidence himself, render himself liable to cross-examination
as to character. See Rule 80 and note.

Where a person tried for desertion made in his defence statements re-

flecting on the officers of the regiment as the reason for the prevalence of

crime in the regiment, it was held that the defence, although the statements
in it were eventually proved to be false, was not wholly irrelevant, as the

accused might have hoped that the statements would lead to a mitigation of

his punishment; and it was also held that the proper course was, not to

try the offender again for the purpose of ascertaining the truth of his

statements, but to hold a" court of inquiry for that purpose.

61. Where two or more accused persons are tried together and

any evidence is tendered by any one or more of them, the evidence

and addresses on the part of all the accused persons will be taken
before the prosecutor replies, and the prosecutor will make one
address only in reply as regards all the accused persons.

See note to Eule 71 (C).
As to the effect of one accused person giving evidence against another

charged with the same offence, see Eule 80 (3) (0).

62. (A) Where the convening officer directs any charges against
an accused person to be inserted in different charge-sheets, the

accused shall be arraigned, and until after the finding tried, upon
each charge-sheec separately, and accordingly the procedure in

Rules 31 to 44, both inclusive, shall, until after the finding, be
followed in respect of each charge-sheet, as if it contained the

whole of the charges against the accused.

(B) The trials upon the several charge-sheets shall be in such order
as the convening officer directs.

(c) When the court have tried the accused upon all the charge-
sheets they shall, in the case of the finding being "Not guilty"
on all the charges, proceed as directed by Rule 45, and, in case of
the finding on any one or more of the charges being "Guilty,"
proceed as directed by Rules 37 and 46 to 50, both inclusive, in

like manner in each case as if all the charges in the different charge-
sheets had been contained in one charge-sheet, and the sentence-

passed shall be of the same effect as if all the charges had been
contained in one charge-sheet.
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(r>) If the convening officer directs that, in the event of the con-

viction of an accused person upon a charge in any charge-sheet, he

need not be tried upon the subsequent, charge-sheets, the court in

such an event may, without trying the accused upon any of the

subsequent charge-sheets, proceed as directed by (c.)

(E) "Where a charge-sheet contains more than one charge, the

accused may, before pleading, claim to be tried separately in

respect of any charge or charges in that charge-sheet, on the ground
that he will be embarrassed in his defence if he is not so tried

separately ;
and in such a case the court, unless they think his

claim unreasonable, shall arraign and try the accused in like

manner as if the convening officer had inserted the said charge or

charges in different charge-sheets.

(F) If the accused pleads "Guilty" to a charge in a charge-sheet,
and the trial does not proceed (as mentioned in Rule 37 (A)) with

respect to the other charges in that charge-sheet, the court shall,

subject to the directions of the convening officer, proceed to try
the accused on the charges in the next charge-sheet before they

proceed as directed by Rule 37 (B) and (c).

(A) Most of the ordinary cases which come before courts-martial are so

simple in their facts that an accused person is not embarrassed by being tri.'il

at the same time for several charges ;
but embarrassment will certainly arise

if the facts of any of the charges are very complicated, or if the alleged
offences were committed at different times, or if different sets of witnesses

are required to prove the different offences. In such cases, even practised
advocates and judges find a great difficult}' in keeping the different charges
and the evidence on each charge distinct, and still more will the difficulty

be felt by an uneducated person, and by a court not constantly accustomed,
like a civil court, to deal with evidence.

In such cases, therefore, as a general rule, the convening officer should

cause the charges to be inserted in separate charge-sheets.
The cases which are likely to arise may be classified as follows :

Case No. 1. (Single offence repeated on different days.) The first case

arises where the accused has been guilty of the same description of offence

on two or more different days. For example, a soldier steals from a comrade
a watch on Monday, a pair of shoes on Tuesday, a pair of stockings on

Wednesday, and so forth. Supposing he had stolen all these articles at the

same time, it would have constituted the same offence, but if he steals them
on separate days, the offences are obviously distinct.

Case No. 2. (Several offences forming part of one wrongful transaction.)
A more difficult case arises where the set of acts of which a person has

been guilty are in fact part of one wrongful transaction, so to speak, and yet
involve several military offences of different descriptions.
For instance, a soldier, being drunk, uses insubordinate language to his

Serjeant, knocks nim down, and then runs away. He commits four offences:

(1) the offence of drunkenness
; (2) the use of insubordinate language to his

superior officer
; (3) the striking his superior officer

; (4) desertion, or absence
without leave.

Case No. 3. (Several offences, not forming part of the same wrongful
transaction.) Another case arises where several offences of different descrip-
tions have been committed by the same person, but at different times. For

example, suppose that in the preceding case the desertion, or absence without

leave, had taken place some time after the commission of the two previous
offences, and in such manner that they could not be deemed part of the
same wrongful transaction.

In case No. 1, the offences being of the same description, may as a general
rule, be contained in the same charge-sheet; but many offences of the same

description should not be inserted in the same charge-sheet, as to do so

might embarrass the accused in his defence. Usually it will be undesirable
to insert more than three charges for offences of the same description in

the same charge-sheet, unless the offences have been part of a system, as, for

instance, a system of embezzlement carried on by the accused, in which
r;ise it may not be improper to increase the number of charges.

In case No. 2. four offences constitute one wrongful transaction, and
therefore may be included in the same charge-sheet, but if they are so



496 RULES OF PROCEDURE.

included, the accused must not at the same time be charged in the same
charge-sheet with any previous offence of the same description ; as, for

instance, any previous offence of striking his superior officer, or of de-

sertion, &c.

In case No. 3, if the accused is charged both with striking his superior
officer and with desertion, or absence without leave, the latter offence should
not be included in the same charge-sheet as the former.

In practice, in such an instance as case No. 2, the serious offences of

striking a superior officer and of desertion or absence without leave, should
alone be charged.

Indeed, it is advisable as far as possible to avoid charging an accused person
with more than one offence, as a multiplicity of charges leads to unnecessary
trouble and confusion ; and if the gravest of several offences is selected, the

punishment will in all probability be sufficient to satisfy the ends of justice.
It may, however, in some cases be necessary to prove several offences, in
order to guide the court as regards the proper amount of punishment.
Assuming that it is doubtful whether one or more of a set of offences can

be proved, it will of course be advisable to omit any offence the evidence
with respect to which is doubtful, and to bring before the court those charges
onlj- of which the proof appears to be sufficient.

The result of the above remarks is as follows (see also Appendix I, Note]
as to use of Forms of Charges, p. 529):

(i) Repeated instances of the same description of offence may be included
in the same charge-sheet, though each instance must constitute a separate
charge. (See, however, as to desertion and fraudulent enlistment, note toj
s. 12 of the Army Act.)

(ii) Offences of different descriptions should be included in separate charge-
sheets, except where they form part of the same wrongful transaction.

(iii) If offences of different descriptions are included in one charge-sheet
as forming part of one wrongful transaction, any act other than an act

which forms part of that wrongful transaction should not be charged as an
offence in the same charge-sheet.

(iv) Where one offence has in fact been committed, but doubt arises as to

what particular description of offence has been committed, one charge-sheet
may include alternative charges for offences of different descriptions, butj
each charge will refer to the same set of particulars.

(B) The convening officer will regulate the order for the trial of different

charge-sheets according to the gravity of the offence and the convenience
of summoning the witnesses, or other circumstances. It is desirable to try
first the gravest offence, as, if the accused is convicted, he will be sufficiently

punished without trying him on the minor offences. In some cases, it may
be better to try an accused person on a simple case first, so as to avoid the

necessity, if he is convicted upon that, of trying him for an offence where
the case is complicated, and the number of witnesses is large.

(C) It will be observed, that the separation of charges in different charge-
sheets is merely for the purpose of enabling the court and the accused to

keep distinct in their minds the different cases and the evidence thereon,
with a view to the accused making a proper defence, and the court arriving
at a proper finding, without being confused by evidence on entirely distinct

cases; and that the result, when the time for sentence is reached, is the same
as if the accused had been tried at the same time on all the charge-sheets.

Unless, therefore, the convening officer directs under (D) that the accused
need not be tried upon the subsequent charge-sheets, the court will not
sentence the accused until they have disposed of all the charge-sheets,
and will then award one sentence in respect of all the charges contained in

the different charge-sheets of which the accused has been found guilty.

(D) It will often be unnecessary, if the accused is convicted of a grave charge
contained in one charge-sheet, to proceed with any other or minor offences

contained in the different charge-sheets ;
it may, however, in some cases be

necessary to try the accused on a subsequent charge-sheet, in order to justify
A more severe sentence for the offence charged in the first charge-sheet.

(E) The court should always, unless they think the claim very unreasonable,
accede to a demand to be tried separately in respect of any particular charge.

(P) The object of this is only to provide that all the charge-sheets should
be disposed of before the court proceed to sentence the offender

;
in the case

of " Not guilty," this is provided for by (0).

Sitting in 63 ^ when a court-martial sit in closed court on any delibera-

tion amongst the members or otherwise, no person shall be present
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except the members of the court, the judge-advocate, and any
officers under instruction

;
and the court may either retire or may

cause the place where they sit to be cleared of all other persons not
entitled to be present.

(B) Except as above-mentioned, all the proceedings, including
the view of any place, shall be in open court and in the presence
of the accused.

(A) Cleared. See Army Act, s. 53 (5).

(B) Shall be in open court. This does not control the power of the court
to exclude a person who interferes with the proceedings a power incident
to every court as necessary for the proper conduct of the proceedings, though
it does not extend to the exclusion of the accused, as the trial cannot proceed
in his absence.

View. See Army Act, s. 53 (7). All the members must proceed to view
any place, and the accused must be present there; usually the court will

adjourn for the purpose to the place to be viewed.

64. (A) A court-martial may sit at such times and for such iime f0r

period between the hours of six in the morning and six in the trial,

afternoon, as may be directed by the proper superior military
authority, and so far as no such direction extends, as the court
from time to time determine.

(B) If the court consider it necessary to continue a trial after six
in the afternoon they may do so, but if they do so should record
in the proceedings their reason for so doing.

(c) In cases requiring an immediate example, or when the con-

vening officer, or the general or other officer commanding any body
of troops, certifies under his hand that it is expedient for the public
service, trials may be held at any hour.

(D) If the court or the convening officer, or other superior military
authority, think that military exigencies or the interests of dis-

cipline require the court to sit on Sunday, Christmas Day, or Good
Friday, the court may sit accordingly, but otherwise the court
should not sit on any of those days.

(A) See K.R., para. 579, and next Eule and note.

(0) This certificate should be annexed to the proceedings.
(D) The reason for sitting should be annexed to the proceedings.
65. (A) When a court is once assembled and the accused Continuity

has been arraigned, the court should (but subject to the provisions
of trial aila

of the Army Act, and of these rules as to adjournment) continue mJnt oT
the trial from day to day and sit for a reasonable period on every court,

day, unless it appears to the court that an adjournment is necessary
for the ends of justice, or that such continuance is impracticable.

(B) A court-martial in the absence either of a president, or of a
judge-advocate (if a judge-advocate has been appointed for that

court-martial), shall not proceed, and if necessary shall adjourn.
(c) The senior officer on the spot may also, for military exigencies,

adjourn or prolong the adjournment of the court.

(D) Any adjournment may be made from place to place as well as
from time to time. If the time to which the adjournment is
made is not specified, the adjournment will be until further
orders from the proper military authority ;

if the place to which
the adjournment is made is not specified, the adjournment will
be to the same place or to such place as maybe specified in further
orders from the proper military authority.

(A) Subject to the provisions, $c. The Army Act, s. 53 (6), authorises the
court to adjourn from time to time without any restriction. It is, however,
very important that a trial by court-martial, once begun, should proceed with
strict regularity and without interruption, to its conclusion. This rule,
therefore, requires the court to sit continuously from day to day, unless it ia

(M.L.) 2 j
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impracticable to do so, or unless an adjournment is necessary for the ends of

justice.
Thus the court may adjourn on account of the illness of the accused, or

for the purpose of viewing any place, t
or of securing the attendance of

witnesses (see Eule 79), or of obtaining evidence from recusant witnesses, or

of obtaining the opinion of the Judge-Advocate-General, or for reference to

the convening or confirming officer on any question, or for any purpose,
if the court are of opinion that such adjournment is necessary for the ends
of justice. (See note to Eule 76.)
The court, however, should not as a rule permit an adjournment for the

purpose of obtaining further evidence on the part of the prosecution, and
.should only adjourn for the production of evidence for the accused, where
they consider that he has not previously had sufficient opportunity for

procuring his witnesses, or where it would be unjust to the accused not so

to adjourn. Great care, therefore, must be taken, both by the prosecutor
and by the accused, to have ready at the trial all the witnesses and documents

they desire respectively to produce. The court should adjourn, if an adjourn-
ment is requested by the accused to prepare his defence, by the prosecutor
to prepare his reply, or by the judge-advocate to prepare his summing-up.

In the event of the illness of a member, the court may, if not reduced
below its legal minimum, either proceed without him, or adjourn, as they
think proper ;

but if reduced below the legal miniumm, Rule 66 applies.
When a court adjourns before the conclusion of the trial, the adjournment

is to be entered in the proceedings (see Appendix II, Form of Proceedings,

para. (5), p. 567), and either announced iu court in the presence of the

accused, or communicated to the prosecutor and accused.

Rules as to adjournment. See Eules 14 (D), 18, 22 ((3), 23 (B), 25 (G), I

33 (B), 34 (0), (1J), 44 (E), (F), Kb (B), (0), (D), 67, 76, 79, 102.

Reasonable period. (Sittings of six or seven hours will be found, as a

rule, quite long enough, and they should not be further protracted without
some special reason. K.E.,para. 579. Too long sittings unduly strain the

attention of the members, and may operate unfairly to the accused, as at the

close of a long sitting he cannot properly make his defence.

/// day, i.e., except Sunday, &c.
,
see Eule 64 (D).

(B) In the absence of a president. If the president dies, or is unable to

attend, the convening authority may appoint the senior member of the court

(being of sufficient rank) to be president, assuming the court not to be
reduced below the legal minimum. If he is not of sufficient rank, the court

will be dissolved. Army Act, s. 53 (2). Where the inability of the president
to attend is merely temporary, no new appointment will be necessary, and the

court will adjourn till he is able to attend. The senior member will alwaya
report the fact of the death, or inability to attend, of the president, to the

ci -ii veiling authority. Eule 66 (A).

(0) Military exigencies. These can seldom occur, except on active service.

(I)) From place to place. This meets the case of a view, as well as of

a court-martial held on the line of march
;

also the case of adjournment
to the quarters of a sick witness, for the purpose of taking his evidence.

Suspension 68. (A) Where, in consequence of anything arising while the court
of trial. are sitting, the court are unable by reason of dissolution (as

specified in section 53 of the Army Act, or otherwise), or of the

absence of the president, to continue the trial, the president, or

in his absence, the senior member present, will immediately report
the facts to the convening authority.

(B) Where a court-martial is dissolved before the finding, or, in case

of a finding of guilty, before the sentence, the proceedings are null,

and the accused may be tried before another court-martial.

(A) While the court are sitting. Anything which occurs while the court

are not sitting will usually be reported in some other way to the convening
authority; if not, it should be reported as directed by this rule.

By dissolution. A court is dissolved if, after the commencement of the

trial, the court is, by death or otherwise, reduced below the legal minimum (see
notes to Eules 17-19), or if, on account of the illness of the accused beforei

the finding (see next rule), it is impossible to continue the trial, or if, on the

failure of the president, a new president cannot be appointed. Army Act,
8. 53 (1) (2) (3).

Senior member. That is, according to the rank in which they take their

seats. See Eule 58.

For Forui see Appendix II, Form of Proceedings, para. (5), pp. 566, 567.



General Provisions ax to Proceedings of Couit. 493

67. In case of the death of the accused or of such illness of the Proceeding

accused as renders it impossible to continue the trial, the court 35^^
will ascertain the fact of the death or illness by evidence, and accused,

record the same, and adjourn, and transmit the proceedings to the

convening authority.

|
See Army Act, s. 53 (3) and note.

Tliis evidence will be taken on oath, or solemn declaration, in the sauio

manner as on the trial.

68. (A) A member of a court who has been absent while any part presence

-of the evidence on the trial of an accused person ia taken can take throughout

no further part in the trial by that court of that person, but the court
f

e

l
'

will not be affected except as provided by section 53 of the Army Act. court.

(B) An officer cannot be added to a court-martial after the

accused has been arraigned.

(A) Except as provided. Thai is, unless it is reduced below the legal

minimum, and so dissolved under s. 53 <sf the Army Act.

(B) Arraigned. See ch. V, para. 49.

69. (A) Every member of a court must give his opinion on eveiy Taking of

question which the court has to decide, and must give his opinion as opinions of

to the sentence, notwithstanding that he has given his opinion in
er

favour of acquittal.

(B) Subject to the provisions of the Army Act, every question
shall be determined by an absolute majority of the opinions of the

members of the court, and in the case of an equality of opinions the

president's second or casting vote will be reckoned as determining
the majority.

(( ) The opinions of the members of the court should be taken in

succession, beginning with the junior in rank.

(J3) Absolute majority. Otherwise, a punishment might be imposed by a

minority. .For instance, if the punishment proposed by four members was

penal servitude, by three imprisonment, and by two a forfeiture, the penal
servitude might be imposed, although five members were opposed to it.

In order to obtain the absolute majority, it will be desirable first to take

the opinion of the members of the court as to the nature of the punishment
j to be awarded, that is to say, penal servitude, imprisonment, detention,

cashiering, forfeiture, or other punishment.
Where opinions differ as to the nature of punishment, the most lenient

should be put first, then tho next most lenient, and so forth, the most severe

being put last. Any member who is in favour of the most lenient punish-

ment, if overruled, will, of course, give his opinion in favour of the next
most lenient, and will not oppose this because he is desirous of having the

punishment still more lenient.

For example, if the court consist of nine members, of whom four are in

favour of penal servitude, three of imprisonment, and two of a forfeiture, the

forfeiture will be put first to the court, and when negatived, the imprisonment
will be put next. The members who were in favour of forfeiture will, of

course, vote for imprisonment as against penal servitude, and thus five votes

will be given in favour of imprisonment, being an absolute majority of the

court.

When the nature of the punishment has been determined, the quantum of

punishment must be ascertained; that is to say, in the case of imprisonment
lor detention, the number of months or days of imprisonment or detention.

As before, the most lenient proposal will be put first, and a member who
is in favour of the shortest term of imprisonment will, of course, support
the next shortest term, rather than support a longer term, and will not give
his opinion against the next shortest term merely because he desires to

have a term shorter still.

For example, if in a court of nine members two members desire to award
three mouths' imprisonment, two others four, another six, and the other four

ten mouths, the three months will be put first, and, when negatived, the four

months will ba put next, and will be supported bv the members who
wished for thr o mouths, but will be opposed by the members who desire a

(M.L.) 2 t 2
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longer term. The six months will next be put, and will be sUppnrtod by
those who desire to award three mouths and four mouths, so that the ultimate
sentence will be six months' imprisonment.

It is not a proper course of proceeding to take the terms of imprisonment
or other punishment proposed by each member, and strike an average ;

but
naturally in the course of discussion among the members of the court, some
punishment intermediate between the most severe and most lenient punish-
ment proposed by the different members will usually be arrived at, without
necessarily resorting to actual voting, as in the above examples.
(B) The provisions of the Army Act referred to are those contained iu

s. 48 (8), where the concurrence of two-thirds is required for a sentence
of death

; in s. 53 (8), where an equality of votes on the finding is declared
to be an acquittal; and in s. 51 (3) and (5), under which an objection to the
president allowed by one-third of the members, and an objection to an officer
allowed by one-half of the members is to be allowed.

(C) Junior in rank, i.e., rank in which they take their seats (Rule 58).
The opinion of each member is taken separately on each charge (Bule 48 (B) ).

If there is a judge-advocate, the opinions are taken by him
;

if there is not,
then by the president.
The oath taken by the members of the court operates, as a general rule, to!

prevent the opinions of the individual members being disclosed. See note to!
sub-section (1) of s. 52 of tho Army Act.

Procedure 70. If any question should arise incidentally during the trial, the

denTaT" person, whether prosecutor or accused, requesting the opinion of the
question. court is to speak first; the other person is then to answer, and the

first person is to be allowed to reply.
This rule will apply to such questions as the admissibility of evidence, the

propriety of any question, or the recalling of a witness.

Swearing of 71. (A) A court may be sworn at the time to try any number
several

'T of accused persons then present before it, whether those persons are
accused to be tried together or separately, and each accused person shall
persons. jiave pOwer to object to the members of the court, and shall be

asked separately whether he objects to any member.
(B) In the case of several accused persons to be tried separately,

the court, upon one of those persons objecting to a member, may,
according as they think fit, proceed to determine that objection or

postpone the case of that person, and swear the members of the
court for the trial of the others alone.

(c) In the case of several accused persons to be tried separately,
the court, when sworn, shall proceed with one case, postponing the
other cases, and taking them afterwards in succession.

(A) Under this rule it will not be necessary, where there are several
accused persons to be tried separately, to go through the process of swearing
the court for each, but all the accused may be brought up together, and the

proceedings for objections to and swearing the members (see Rules 25 to 30)
may be gone through for all the accused at the same time. After the
members are sworn, those persons who are not then to be tried will be removed.

This course of procedure will not affect the position of the court, which will,
as heretofore, be a separate court for the trial of each case, and, as heretofore,
the swearing ot the court will be mentioned in the proceedings of each
separate case.

(B) It need hardly be observed that when, in consequence of an objection,
by one accused a new officer serves, the other accused persons who before
made no objection to the court will have the right to object to the new officer.

(C) It is obvious that in the case of several accused persons being tried

together, each person will be called on separately to plead and make his

defence, and a finding must be arrived at separately for each person accused,
and each person accused found guilty must be separately sentenced, and a

separate record accordingly will bo made iu the proceedings. It may be
proper to make a distinction between tho sentences of persons found guilty
of the same offence, having regard to rank, character, degree of criminality,
or other considerations.

Swearing of 72. (A) At any time during the, trial an impartial person may, if

interpreter the court think it necessary, and shall, if either the prosecutor or
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the ;i rmscd requests it on any reasonable ground, be sworn to act and short-
hand

as interpreter. writer.

(B) An impartial person may at any time of the trial, if the court

think it desirable, be sworn to act as a shorthand writer.

(c) Before a person is sworn as interpreter or shorthand writer,
the accused should be informed of the person who is proposed to

be sworn, and may object to the person as not being impartial ;

and the court, if they think that the objection is reasonable, shall

not swear that person as interpreter or shorthand writer.

(A) and (B). It will often be convenient to swear a shorthand writer and

interpreter at the same time as the members and officers of the court are

sworn, but this is not obligatory. For form of oath and solemn declaration

see Rules 27 and 28. For remarks on employment of interpreter, ch. v, para. 70.

(C) Any objection made by the accused to the interpreter or shorthand
writer will be dealt with in the same way as an objection to a member of the

court.

The court should, if the accused requests it, allow him to give evidence

himself or to call witnesses in support of the objection. Any objection which

appears to the court to have any foundation should, as a rule, be allowed.

General Provisions as to Witnesses and Evidence.

73. (A) A court-martial shall not receive evidence for the Evidence to

prosecution, which is not relevant to the facts stated in the state- and^ccord-
ment of particulars in the charge, or any evidence which is not ing to rules

admissible either according to the rules of civil courts in England,
iu Englisb

or under the Army Act, or under any other Act of the Parliament
of the United Kingdom.

(B) The rules of evidence adopted in civil courts in England,
including those contained in the Criminal Evidence Act, 1898, will

be followed by courts-martial, and objections to any question to a

witness or to the admission of any evidence may be made accordingly,
and a person will not be required to answer any question or produce
any document which he could not be req uired to answer or produce
in a like proceeding before a civil court in England.

(c) By "civil court" in this rule is meant a court of ordinary
criminal jurisdiction in England, including a court of summary
jurisdiction.

(A) With respect to the relevancy of evidence, see the note on Rule 60 (B),
and as to relevancy and inadmissibility of evidence generally, see ch. VI,
puras. 15-81.
The provisions of the Army Act referred to in this paragraph are ss. 163,

ir,4:, and 165.

(B) and (C). The Army Act, by s. 128, directs courts-martial to follow
Itlie rules of evidence which are followed iu civil courts in England.
Moreover, s. 127 of the Act expressly lays down that courts-martial ore not
to be subject in any respect to any Indian, colonial, or foreign statute law
or ordinance.

(B) This rule applies to courts-martial the rules of evidence contained

I
in the Criminal Evidence Act, 1898 (61 & 62 Viet. c. 36), in which it is

expressly enacted that its provisions are not to apply to courts-martial
until applied by Rules of Procedure made under the Army Act. The Act of

1898 enables the accused and the wife of the accused to give evidence like

other witnesses, subject to certain conditions, as to which see Rule 80 and
note. Subject to the provisions of that rule the rules of evidence applicable
to other witnesses will equally apply to the evidence of the accused.

74. The court may take judicial notice of all matters of notoriety, judicial

including all matters within their general military knowledge. notice.

Judicial notice means that the court will recognise a matter without formal
evidence (see ch. VI, paras. 10, 11).

75. The prosecutor is not bound to call all the witnesses whose Calling of

evidence is in the summary of evidence, or in the abstract of
cJ|tor B

se"

witnesses.
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evidence given to the accused, but lie should ordinarily call such

of them as the accused desires to be called, in order that the

accused may, if he thinks fit, cross-examine them, and the

prosecutor should for this reason, so far as seems to the court

practicable, secure the attendance of all such witnesses.

As the cross-examination of a witness for the prosecution may be most
material for the purposes of the defence, a prosecutor shoiild always have
all his witnesses present. Failure to produce a material witness for cross-

examination might invalidate the proceedings. Any witness whose evidence

in in the summary or abstract of evidence, and whom the accused asks to

Lave called, should be called by the prosecution.
The object of this rule is to enable the prosecution to proceed, although

some witness is not available, and the rule is not intended to absolve the

prosecutor from the responsibility of proving his case, or of calling all the

available witnesses who can give material evidence (see note to Piule 60), and,
as a rule, the whole case as it appears in the summary of evidence should be

proved by the prosecutor. If the case fails from the prosecutor not calling

any available witness, or not asking any necessary questions of a witness,
he becomes personally responsible to the convening officer.

76. If the prosecutor intends to call a witness whose evidence

is not contained in any summary or abstract given to the accused,
notice of the intention shall be given to the accused a reasonable

time before the witness is called
;
and if the witness is called

without such notice having been given, the court shall, if the

accused so desire it, either adjourn after taking the evidence of

the witness, or allow the cross-examination of the witness to be

postponed, and the court shall inform the accused of his right to

demand such an adjournment or postponement.
Where no summary or abstract has been delivered (as e.g., on suspension,!

(under Eule 104), of Eule 5) this rule will apply to every witness.

The court are, under Kule 86 (D), justified in calling of their own motion
a witness not produced by the parties, if they consider it necessary for the

ends of justice, but this power should be sparingly exercised ;
and they

should not adjourn in order to obtain for themselves further testimony.

77. The accused shall not be required to give to the prosecutor
a list of the witnesses whom he intends to call, but it shall rest with

the accused alone to secure the attendance of any witness whose
evidence is not contained in the summary or abstract, and for whose
attendance the accused has not requested steps to be taken as

provided for by Rule 14 (A).

Tho prosecutor may be called as a witness for the defence. The judge-

advocate, though not competent as a witness for the prosecution, may be

called for the defence. A member of a court-martial is a competent witness

for the defence, but not for the prosecution (Army Act, s. 50 (3)) ;
and may

be sworn at any stage of the proceedings; but it is desirable to avoid placing
officers on courts-martial whose evidence is likely to be required. It need

scarcely be observed that a member, if called on to give evidence, must be

sworn like other witnesses in open court, and be subject to cross-examination,
and that he does not cease in any respect to be a member of the court.

See Rule 106 (D) for the corresponding provisions in the case of a field i

general court-martial.

78. (A) The convening officer, or, after the assembly of the court,
the president, shall take the proper steps to procure the attendance

of the witnesses whom the prosecutor or accused desires to call,

and whose attendance can reasonably be procured, but the person

requiring the attendance of a witness may be required to under-

take to defray the cost (if any) of his attendance.

(B) Any such witness who is not subject to military law may
be summoned to attend by order under the hand of the convening
officer, the president of the court, the judge-advocate, or the com-

manding officer of the accused.
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(c) Any such witness who is subject to military l;iw shall be

ordered to attend by the proper military authority.

(A) WJiose attendance can reasonably be procured. These words will

prevent an accused person from having any technical ground of complaint in

case a distant witness whom he requires is not procured ; hut it is the duty
of the officer (whether the convening officer or the president) to secure the

attendance of every witness whom there is any ground to suppose to be

material for the defence, and the court should adjourn, if necessary, for the

purpose. (See Rule 79.)

May be required to undertake to defray the cost. This power is given in

order to prevent accused persons or prosecutors demanding unreasonably the

attendance of witnesses. In the case of the prosecutor, the cost woiild

usually be defrayed as part of the expenses of the prosecution. In the case

of the accused, this provision should not be allowed to interfere with the

calling of a witness who appears to be material. The absence of a material

witness may be held afterwards to invalidate the proceedings of the court-

martial, even though, if the witness had been called, the court would

probably have arrived at the same decision, inasmuch as it is impossible
to tell what effect the evidence of such a witness might have had on the

court.

See generally as to expenses of witnesses, the Army Allowance Regulations.
If a witness has in his possession, or under his control, any books, accounts,

letters, returns, papers, or other documents which are thought necessary for

the trial, care must be taken, in summoning him, to require him to bring
them with him

;
as he would be justified in declining to acknowledge a mere

verbal request.
As to the mode of applying for the attendance of military witnesses from

distant stations, see K.R., para. 571.

If a civil witness who has been duly summoned, and whose expenses
have been tendered, does not attend, the court should take evidence on oath

as to the service of the summons and the tender of expenses. The President
should then forward a certificate through the convening officer to the

adjutant-general reciting the facts, and attaching a certified extract from the

proceedings.
(B) A witness summoned or ordered to attend before a court-martial has

the same privilege from arrest as a witness before one of the superior civil

courts. (Army Act, s. 125 (2).) See note to that section as to what this

privilege is. If a witness not subject to military law makes default in obeying
I a .summons after payment or tender, of his expenses, he can be punished by a

j
civil court. (Army Act, ss. 120, 180 (1).). Any such witness, if abroad,
"cannot be compelled to attend a court martial in the United Kingdom.

Order. For Form of Summons, see Appendix II, p. 580.

(C) Disobedience to any such order is punishable under s. 28 (1) of the

Army Act.
There is no rule of law which exempts the governor or the general

commanding in a colony from giving evidence
;
but regard must be had to the

dignity of his office, and it is clear that he would be justified in declining
to answer questions respecting confidential official correspondence, and like

matters, on grounds of public policy. (See ch. VI, paras. 95-98.)

79. If such proper steps as mentioned in the preceding rule have Adjourn-

not been taken as to any witness, or if any witness whose attendance men
*;

"'

could not be reasonably procured before the assembly of the court is uon^atte^d-

essential to the prosecution or defence, the court shall adjourn and ance of wit-

report the circumstances to the convening officer.

80. (1) Subject to the provisions of Kule 40, an accused person Evidence

may at any stage of any proceedings at which under these rules of the

evidence for the defence may be given, apply to give evidence as a *^
u
j^

witness for the defence himself, or to have his wife called as a wife,

witness for the defence, but neither the accused nor his wife shall

be called as a witness, except on the application of the accused.

(2) The accused giving evidence shall, unless otherwise ordered

by the Court, give his evidence from the witness box or other

place from which the other witnesses give their evidence.

(3) An accused person giving evidence may be asked any question
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in cross-examination,notwithstanding that it would tend to criminate
him as to the offence charged, but shall not be asked, and if asked,
shall not be required to answer, any question tending to show
that he has committed, or been convicted of, or been charged
with, any offence other than that with which he is then charged, or
is of bad character, unless

(A) the proof that he has committed or been convicted of such
other offence is admissible evidence to show that he is

guilty of the offence with which he is then charged ;
or

(B) he has personally or by his counsel or officer acting as counsel
asked questions of the witnesses for the prosecution with
a view to establish his own good character or has given
evidence of his good character, or the nature or conduct of

the defence is such as to involve imputations on the
character of the prosecutor, or the witnesses for the

prosecution ;
or

(c) he has given evidence against any other person charged
with the same offence.

(4) The wife of an accused person shall not be compelled to

disclose any communication made to her by her husband

during the marriage.

This rule reproduces the principal provisions of the Criminal Evidence
Act, 1898.

(1) Subject to the provision of Rule 40. The provisions referred to are those

relating to the time at which the accused is to give his evidence if he is

the only witness to facts called by the defence.
" Or to have, his wife called .... on the application oj the accused."

The rule that the wife of an accused person may not be called except as a
witness for the defence, and on the application of the accused, is subject to two
exceptions : (1) where the offence is an offence under an enactment mentioned
in the schedule to the Criminal Evidence Act, 1898

; (2) where the wife of
an accused person may be called as a witness by common law. (As
to these exceptions, see ch. VI, para. 86.)

(2) If the accused is violent, it may be impossible for the court to allow him
to give his evidence from the place from which other witnesses give their

evidence; but, except in such cases, the accused should always while he is

giving evidence be treated like any other witness, but he will remain under
escort while giving evidence.

(3) If the accused refuses to answer a question put to him in cross-

examination, and the question is one which another witness would be required
to answer, and is not a question which an accused person is under this rule

specially exempted from answering, the accused may be compelled to answer
the question in like manner as another witness might have been compelled to
answer it that is to say, by conviction for an offence under s. 28 (4) of tho

Army Act.

(A) Evidence tending to show guilt of criminal acts, and charges other than
those which are the subject of the charge, are admissible only upon the issue
whether the acts charged were designed or accidental; or to rebut a defence
otherwise open. See ch. VI, para. 93A.

(B) It will be for the court to decide whether or not the accused has done
anything to render himself liable to be cross-examined as to character under
this provision. If there is any doubt on the point, their decision should
be in favour of the accused. If an accused person is conducting his case
in such a manner as to render himself liable to be cross-examined as to

character, the court should warn him of the consequences. See ch. VI, para. 93A. I

If the accused has given evidence against another person charged with
the same offence, that other person may cross-examine him as to character.

It must, however, be remembered that in no case may a question be put to
an accused person which would be inadmissible in the case of another
witness. See Kule 92 (B).

Withdrawal 81. During the trial a witness other than the prosecutor or
accusec^ ought not, except by special leave of the court, to be in
court while not under examination, and if while he is under
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examination a discussion arises as to the allowance of a question, or

the sufficiency of his answers, or otherwise as to his evidence, he

may be directed to withdraw.

As the trial begins with the arraignment of the accused, any witnesses in

court should be ordered to withdraw before he is arraigned. If any such dis-

cussion as is mentioned in the rule arises, the court should generally order

the witness to withdraw, as the discussion might influence his answer. But
the accused, whether he intends to give evidence himself or not, must always
be present, except when the court is closed for the discussion of any question
arising in the course of the trial, or for the deliberation on the finding or

sentence of the court (see Rule 63). As to an accused person giving
evidence after hearing the evidence of the other witnesses for the defence,
see note to Rule 41 (B).

82. (A) Every witness, before he gives his evidence, shall be Swearing of

sworn by the judge-advocate, or by the president, or by a member Wltnesses-

of the court.

(B) The form of oath for a witness shall be as follows :

" The evidence which you shall give before this court shall be
the truth, the whole truth, and nothing but the truth.

So help you GOD."
(c) Rule 30 shall apply to every witness.

(D) Where a witness is permitted to make a solemn declaration

instead of being sworn, the declaration may be made before a person
authorised to administer the oath, and the form of declaration shall

be as follows :

"
I, ,

do solemnly promise and declare that the

evidence which I shall give before this court shall be the truth, the

whole truth, and nothing but the truth."

(A) See Army Act, s. 52 (3). As to mode of administration of the oath,
see Rule 30 and note. As to swearing the prosecutor as a witness, see note
on Rule 46 (B).

(D) A solemn declaration is allowed to be made in the circumstances
mentioned in s. 52 (4) of the Army Act, that is to say, where the witness

objects to take an oath, and the court are satisfied of the sincerity of the

objection, or he is objected to as incompetent to take an oath and the court
are satisfied of the oath having no binding effect on his conscience.

If a witness refuses to be sworn or make a declaration, or to produce any
document in his possession or control, legally required by the court to be

produced, or to answer any question to which the court may legally require
an answer; the court may, if he is subject to military law, order him to be
taken into military custody, with a view to his punishment, Army Act, s. 28,
and if he is not so subject, may certify the offence to a civil court, with a
view to Ids punishment by such court, Army Act, s. 126. The civil court
will be tlio same as that mentioned in the note to s. 126 (3).

83. (A) Every question may be put to a witness orally by the Mode of

prosecutor, accused, or judge-advocate, without the intervention questioning

of the court, and the witness will forthwith reply, unless an
w

objection is made by the court, judge-advocate, prosecutor, or

accused, in which case he will not reply until the objection is

disposed of.

(B) The evidence of a witness as taken down should be read to

him after he has given all his evidence and before he leaves the

court, and such evidence may be explained or corrected by the
witness at his instance. If he makes any explanation or correction,
the prosecutor and accused may respectively examine him re-

sjnvting the same.

(A) As under this rule every question may be put to a witness without

being previously written down and submitted for the approval of the president
or the court, the court and the judge-advocate, as well as the prosecutor, will

have to attend to questions put, so as to object, if necessary, to the question,
before the witness replies to it.
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(B) Read to him. When the evidence of a witness has been read to him, j

he should be asked whether it is correct. Any material alteration or explana-
'

tion should be inserted at the end, and not by way of interlineation or erasure.
See Appendix II, Form of Proceedings, paras. (6) and (7), pp. 568, 569.

onau
8^'

(
A) -^ witness may be examined by the person calling him,

cross-exami- and maj be cross-examined l>y the opposite party to the pro-
nation, ceeding, and on the conclusion of the cross-examination may be

re-examined by the person calling him on matters raised by the
cross-examination.

(B) The court may, if they think fit, allow the cross-examination
of a Avitness to be postponed.

See Appendix IT, Form of Proceedings, paras. (5) (G) (7) (8), pp. 5G5-571.
For the law relating to the examination, cross-examination, and re-examina-

tion of witnesses, see ch. VI, paras. 104-119.

(A) As to the evidence of the accused, see note to Eule 59 (B).

(H) The court should, if the accused requests it, allow the cross-
examination of a witness to be postponed, unless the request appears to be
made for the piirpose only of obstruction.

Questions to 85. (A) At any time before the time for the second address of

m'enAers'of *he accused, the judge-advocate, and any member of the court,
court or niay, with the permission of the court, address through the president
judge- any question to a witness,
advocate.

(B) Upon any such question being answered, the president shall

also put to the witness any question relative to that answer which
he may be requested to put by the prosecutor or the accused, and
which the court deem reasonable.

Second address. See Eule 41 (c).

Any question means, in this rule and the next, any question which might have
been put to the witness when first called.

Any question put by a member of the court or judge-advocate will ordinarily
be more conveniently put after the examination of the witness by tin-

prosecutor and the accused is concluded, but before any other witness is

called.

The court should always, under the power given by this rule, ask a witness

any question which they are requested by the prosecutor or tin 1 aroused to

ask, and which does not seem unreasonable.

Re-calling. 86. (A) At the request of the prosecutor or accused person a

nesses",
witness may, by leave of the court, be re-called at any time before

and calling the time for the second address of the accused for the purpose of

in reply*
868

Caving an7 question put to him through the president.

(B) A witness may, in special cases, be allowed by the court to

be called or re-called by the prosecutor before the time for the second
address of the accused, for the purpose of rebutting any material
statement made by a witness for the defence upon his examination

by the accused on any new matter which the prosecutor could
not reasonably have foreseen.

(c) Where the accused has called witnesses as to character, the

prosecutor before the time for the second address of the accused

may call or re-call witnesses for the purpose of proving a previous
conviction or entries in the conduct book against the accused.

(D) The court may call or re-call any witness at any time
before the finding, if they consider that it is necessary for the ends
of justice.

Second address. See Eule 41 (c).

(A) The president should also put to the witness any question relevant to
the answer given which, if the witness was re-called at the request of the

prosecutor, the accused, or if he was re-called at the request of the accused,
the prosecutor, requests him to put.
As to the meaning of "

any question," see preceding note.
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If an accused person has given evidence, the court may recall him without

aiiy application from the accused.

(B) Witness for the cl-Jcncf HJIOH. his examination by the accused. This will

include the accused himself when he has given evidence.

(D) The power of calling a new witness should only be exercised by the

court in cases of unforeseen witnesses becoming available, or of some

exceptional circumstances, and should not be exercised to supplement any
negligent conduct on the part of the prosecution. If a new witness is so

called, the court should ordinarily allow him to be cross-examined by the other

parties. If a witness is re-called, the questions asked should be limited to

one or two questions relating to the evidence previously given by that witness.

It is very desirable that no witness should be called or re-called after

the second address of the accused, as otherwise some irregularity is introduced
into the proceedings ; because, if new matter is introduced by such witness,
it is necessary for the court, if so requested, to allow the prosecutor and the

accused respectively to call witnesses in reply, and the accused to address
the court with respect to such evidence, and the judge-advocate to supplement
his summing up by a reference to such, evidence. This remark, however,
will not apply where the questions put to a witness re-called are limited as

before suggested.

Friend of Accused and Counsel.

87. (A) An accused person may have a person to assist him during
Accused

the trial, whether a legal adviser or any other person. per^on^to

(B) A person so assisting him may advise him on all points, and assist him

suggest the questions to be put to witnesses; and, if an officer
on tnal>

subject to military law, shall have the same rights and duties as

counsel have under these rules, and the right of the accused shall be
limited in like manner.
A person who is not subject to military law cannot, unless a counsel (as

defined in Eule 93 (B)), under any circumstances, either examine witnesses orally
or address the court, though he may be present in court and aid the accused.
The court should not allow the accused to address them in addition to

his counsel, or officer acting as counsel, except as a witness or as prescribed
by Bule 94 (A).
The accused will, of course, be allowed every facility for communicating

with hi.s friend, whether a military man or counsel or not.

88. (A) Subject to these rules, counsel shall be allowed to appear Counsel

on behalf of the prosecutor and accused at general and district all"w
.

edin

courts-martial : courts-

(1) When held in the United Kingdom ;
and martial.

(2) AVheii held elsewhere than in the United Kingdom or India,
if the Army Council or the convening officer, and when
held in India, if the Commander-in-chief of the forces in

India, or the convening officer, declares that it is expedient
to allow the appearance of counsel thereat, and such a
declaration may be made as regards all general and district

courts-martial held in any particular place, or as regards
any particular general or district court-martial, and may
be made subject to such reservation as to cases on active

service, or otherwise, as seems expedient.
(B) Save as provided in Rule 87, the rules with respect to counsel

will apply only to the courts-martial at which counsel are, under
this rule, allowed to appear.

No one can appear as counsel unless he is a barrister or solicitor or otherwise

qualified as provided by Eule 93. There is no restriction on the number of
counsel.

A person acting as a counsel, though not bound to such strict impartiality
as the prosecutor, must still recollect that he is assisting in the administration
of justice, and must not be guilty of any unfairness or want of candour.
In his address, however, he will have the same liberty as the accused, see
Eule GO (C) ; but he must be even more guarded in referring to the conduct
of persons not before the court.
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89. (A) Where an accused person gives notice of his intention
to have counsel to assist him during the trial, either on the day
on which he is informed of the charge or at any time not being less

than seven days before the trial, or such shorter time before the trial

as in the opinion of the court would have enabled the prosecutor to

obtain, if he had thought fit, counsel to assist him during the

trial, and would have enabled the authority appointing a judge-
advocate to appoint counsel to act as judge-advocate at the trial, or
where such notice as mentioned in (B) is given to the accused on
the part of the prosecution, counsel may appear at the court-

martial to assist the accused.

(B) If the convening officer so directs, counsel may appear on
behalf of the prosecutor, but in that case, unless the notice in (A) has
been given by the accused, notice of the direction for counsel to

appear shall be given to the accused at such time (not in any
case less than seven days) before the trial, as would, in the

opinion of the court, have enabled the accused to obtain counsel to

assist him at the trial.

(c) The counsel who appears before a court-martial on behalf of

the prosecutor or accused, shall have the same right as the

prosecutor or accused for whom he appears, to call, and orally
examine, cross-examine, and re-examine witnesses, to make an

objection or statement, to address the court, to put in any plea, and
to inspect the proceedings, and shall have the right otherwise to

act in the course of the trial in the place of the person on whose
behalf he appears, and he shall comply with these rules as if he
were that person ; and in such a case that person shall not have
the light himself to do any of the above matters except as

regards the statement allowed by Rule 94, or except so far as the

court permit him so to do.

(D) When counsel appears on behalf of the prosecutor, the

prosecutor, if called as a witness, may be examined and re-examined
as any other witness, and Rule 39 (c) and (D) shall not apply.

The counsel for the accused will not be allowed to call the accused or
bis wife as a witness except on the application of the accused himself.

90. (A) The counsel for the prosecution should always make an

opening address, and should state therein the substance of the

charge against the accused, and the nature and general effect

of the evidence which he proposes to adduce in support of it

without entering into unnecessary detail.

(B) The counsel appearing on behalf of the prosecutor shall have
the same duty as the prosecutor, and is subject to be stopped and
restrained by the court in the manner provided by Rule 60 (B).

91. (A) The counsel appearing on behalf of the accused has the
like rights and is under the like obligations as are specified in

Rule 60 (c) in the case of the accused.

(B) If the court ask the counsel for the accused a question
as to any witness or matter, he may decline to answer, but he
must not give to the court any answer or information which is

misleading.
92. (A) Counsel, whether for the prosecution or for the accused,

will conform strictly to these rules and to the rules of civil courts
in England relating to the examination, cross-examination, and re-

examination of witnesses, and relating to the duties of counsel.

(B) Jf counsel puts to a witness a question as to a matter
which is not relevant except so far as it affects the credit of the

witness by injuring his character, and the witness objects to
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answering the question, the omit :-liall ci.n. nl< -r whether the

witness should lie compelled to answer it
;
and

(1) Tf they are of opinion that the imputation mm-eyed by tin-

question would, if true, seriously affect their opinion as

to the credibility of the witness, the court should require
the witness to answer the question ;

but

(2) If they are of opinion that the imputation, if true, would not

affect, or would not seriously affect the opinion of the

court as to the credibility of the witness, the court should

disallow the question.
If the question is disallowed, counsel on both sides will refrain

from further examining or commenting on the matter.

(c) Counsel will not state as a fact any matter which is not

proved, or which he does not intend to prove in evidence.

(D) Counsel will not state what is his own opinion as to any
matter of fact before the court.

(E) Counsel will not, in a question to any witness, assume

that facts have been given in evidence which have not been given
in evidence, or that particular answers have been given contrary
to the fact.

(F) Counsel will treat the court and judge-ad vocatc with due

respect, and shall, while regarding the exigencies of his case, bear

in mind the requirements of military discipline in the respectful
treatment of any superior officer of the accused who may attend as

a witness.

(B) If the question is put to the accused, the court will also have to con-

sider whether, having regard to Kule 80, he should be compelled to answer it.

93. (A) Neither the prosecutor nor the accused has any right to Qualifica-

object to counsel, if properly qualified. counsel.

(B) Counsel shall be deemed properly qualified

(1) If in England or Ireland he is a barrister-at law or solicitor.

(2) If in Scotland he is an advocate or law agent.

(3) If in India he is a barrister-at-law or is a legal practitioner
authorised to practise, with right of audience, in a court

of sessions.

(4) If in any other part of His Majesty's dominions he is

recognised by the convening officer as having in that part

rights and duties similar to those of a barrister-at-law in

England and as being subject to punishment or disability
for a breach of professional rules.

It will be observed that a solicitor or law agent may act as cmintvl.

94. (A) If an accused person assisted by counsel, or by an Statement

officer subject to military law, does not wish to give evidence on hia Defended by
own behalf, he may, if he thinks fit, at the close of the case for counsel or

the prosecution and before the address by such counsel or officer,
officer,

make a statement giving his account of the subject of the charges

against him. The statement may be made either orally or in

writing, but the accused making the statement shall not be sworn,
and no question can be put to him by the court or by any other

person.

(B) If the accused makes such a statement, the procedure will,

so far as possible, be the same as if the accused had called

witnesses to the facts of the case other than himself.

An accused person defended by counsel or by an officer acting .as counsel

has the option of either giving evidence himself or making a .stati-iiu-nt. He
cannot be compelled either to give evidence or to make a statement, and he
cannot be allowed to do both.
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The statement of the accused differs from his evidence when he is defended

by counsel in that the statement

(1) Is not on oath;
("2) May be in writing ;

(3) Is delivered as a consecutive statemeiit and not as a series of answers
to questions ;

(4) Is not subject to the rules of evidence
;

(5) Does not subject the accused to cross-examination ;

(6) Will be delivered by the accused from the place where he is ordered
to take up his position, and not from the place from which witnesses

give evidence.

As to the weight to be allowed to a statement of the accused, see note to

Rule 43.

(B) As if . . . . facts of the case. The result of this is that, if the
accused makes a statement, the prosecutor will be entitled to call witnesses
in reply and to reply to the address of counsel or the officer acting as

coiinsel for the accused. (See Rule 41 and Form, Appendix II, para. (8),

p. 572.) But if the accused elects to give evidence instead of making a

statement, and he is the only witness to the facts of the case called by the

defence, the procedure will be in accordance with Rule 40, not with Rule 41.

Proceedings.

Record in 95. (A) At a court-martial the judge-advocate, or, if there is

proceed- none, the president, shall record or cause to be recorded all

transactions transactions of that court, and shall be responsible for the accuracy
of court- of the record (in these rules referred to as the proceedings) ;

and if

martial. ^g judge-advocate is called as a witness by the accused, the

president will be responsible for the accuracy of the record in the

proceedings of the evidence of the judge-advocate.

(B) The evidence shall be taken down in a narrative form in as

nearly as possible the words used ; but in any case where the

prosecutor, the accused person, the judge -advocate, or the court con-

siders it material, the question and answer shall be taken down
verbatim.

(c) Any question which has been objected to, and the tender of

any evidence which has been objected to, shall, if the prosecutor or

accused so requests, or the court think fit, be entered with the

grounds of the objection, and the decision of the court thereon.

(D) Where any address by or on behalf of the prosecutor or

person under accusation, or the summing up of the judge-

:uivocate, is not in writing, it shall not be necessary to record the

address or summing up in the proceedings further or otherwise

than the court think proper, or in the case of the summing up
than the judge-advocate requires, except that

(1) The court shall in every case make such record of the defence

made by the accused as will enable the confirming officer

to judge of the reply made by or on behalf of the

accused to each charge against him ;
and

(2) The court should also record any particular matters in the

address by or on behalf of the prosecutor or accused

person, which the prosecutor or accused person, as the

case may be, requires.

(E) The court shall not enter in the proceedings any comment,
or anything not before the court, or any report of any fact not

forming part of the trial ; but if any such coiament or report seems

to the court necessary, the court may forward it to the proper

military authority in a separate document, signed by the president.

(A) The record must be taken in a clear and legible hand, without

erasures. Interlineations or corrections must be avoided as much as possible ;

when made they should be verified by the president's initials. The pages
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should Iw numbered and the sheets fastened together, and sufficient space

must be left below the signature of the president for the remarks of the

continuing authority. The station must be added, together with the date. See

also Memoranda for Guidance of Courts-Martial, p. 582.

(B) In a narrut ire form. That is to say, the material effect of a question

aud answer is to be written down as the evidence given by the witness,

without distinguishing the question and answer. Thus, suppose the

question to be "What did the accused do then?" and the answer to bo
' He left the room," the evidence taken down would be " Accused then

left the room." Often, especially in cross-examination the question is

irrelevant, or is made irrelevant by the answer; in such cases it will be

unnecessary to take anything down.
If the evidence is not given in English, the interpretation into English as

given to the court will be taken down, except that where a question or

answer is required to be taken down in the proceedings verbutim, and is

not in English, it must bo taken down, as nearly as may be, in the English

character, and the interpretation of it into English added.

(E) The court can state in a separate document any remark they think

proper to make on the conduct of any person who appeared before them,
or on the manner in which a particular witness has given his evidence,
or on the manner in which the prosecution has been conducted; also,

if they think the evidence :-!iows that the accused has committed some
offence not charged, e.g., if he is charged with desertion in August, aud the

evidence shows that he deserted in June, they must acquit him, but may
report separately the offence of June.
The court can scarcely be too guarded in expressing censure on individuals

not before them for trial
; indeed, cases justifying such expression will be

rare and exceptional.
it will usually be desirable to make a note at the time of any matter upon

which the court intend to make any such comment or report, although it

will not be correct to enter such matter in the proceedings.

96. The proceedings shall be deemed to be in the custody of Custody and

the judge-advocate (if any), or if there is none, of the president, but
gf

81^^.
may, with proper precautions for their safety, be inspected by m cFs

10C

the members of the court, the prosecutor, and accused respectively,
at all reasonable times before the court is closed to consider the

finding..
97. (A) "Where the court is a general court-martial the proceedings Transmic-

shall be at once sent by the person having the custody thereof, to sionof pio-

such person as may be from time to time directed by His Majesty, ^fe
and subject to the provisions of any such direction of His Majesty, 'lug.

as may be directed by the order convening the court.

(B) Where the court is a district court-martial, the proceedings
shall be at once sent by the person having the custody thereof, to

such person as may be directed by the order convening the court, or

in default of any such direction to the confirming officer.

(c) Where the court is a regimental court-martial, the proceedings
shall be at once sent by the president to the confirming officer.

(A) Persons hai'ing the custody, that is (see I!ule 96), if it is a general
court-martial, or a district court-martial with a judge-advocate, the judge-
advocate, and in any other case, the president of the court.

The proceedings of general courts-martial will be sent, if held in the

United Kingdom, to the Judge-Advocate-General in London ;
if held

elsewhere than in the United Kingdom to the General or other officer

having power to confirm the findings and sentences of general courts-

martial. K.E., para. 5t*'2.

Where the court-martial is on a marine, the proceedings will be sent to the

Admiralty and preserved there.

The same course should, so far as possible, be followed with field general
courts-martial.

If from any cause a member of the court-martial has become confirming
officer, he cannot (with an exception in the case of a field general court-

martial) confirm the finding and sentence of the court, but must transmit the

proceedings for confirmation to a superior officer who is competent to cou-

liiiu the findings and sentences of the like description of cuurl-uwtial (Army
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Preserva-
tion of { ro-

ceedings.

Rate of pay-
ment for

copies of

proceed-
ings.

Loss of pro*
ceertings.

Act, s. 54 (4")). This officer would ordinarily be a.s follows: In.

the United Kingdom, if it is a regimental court-martial, the brigadier-

general; if it is a district court-martial, the general officer commanding- I

in-chief the command. In India, if it is a general court-martial, the Com-
mauder-iu-Chief

;
if it is a district court- martial, the next superior officer

having authority to confirm the findings and sentences of general_
courts-

martial, or, if there is none superior, the Oo'mmauder-in-Chief ;
and if it is a

regimental court-martial, the next superior officer having authority to convene

a general or a district court-martial. Elsewhere than in India or the United

Kingdom, the next superior officer who is competent to confirm ; or if in a

colony where there is no such officer, then the governor of the colony.

Any confirming officer has power to withhold his confirmation either wholly
or partly, and refer the finding and sentence, so far as he withholds his

confirmation, to a superior authority competent to confirm the finding and

sentences of the like description of courts-martial (Army Act, section 54 (6) ).

The reference should be made to one of the officers mentioned above in tliis

note.

The original proceedings, and not a copy, must be signed, and sent to the

confirming officer. If the proceedings are recorded and signed in duplicate,

one must be treated as a certified copy of the other, and not as the original.

The proceedings should be dated and signed immediately after the tiuding,

in the case of acquittal on the charges (see Rule 45); and after the sentence,

in case of a conviction (see Rule 50).

98. (A) The proceedings of a court-martial (other than a

regimental court-martial) shall, after promulgation, Le forwarded,
as circumstances require, to the office of the Judge-A.dvocate-
General in London or India, or to the Admiralty, and there

preserved for not less, in the case of a general court-martial, than

seven years, and in the case of any other court-martial, than three

years.

(B) The proceedings of a regimental court-martial, when

promulgated, shall be preserved for not less than three years, with

the regimental records of the corps to which the accused belonged,
in manner from time to time directed by His Majesty's Eegulations.

See note to the next Rule, and K.R., paras. 595, 1925.

99. The rate at which copies of the proceedings of a court-

martial shall be supplied shall be the actual cost of the copy

required, not exceeding twopence for every folio of seventy-two
words ; and the officer or person having the custody of those

proceedings must, on demand made within the time limited for the

preservation of the proceedings, supply a copy accordingly to any

person tried by the court-martial.

Under s. 124 of the Army Act, a person tried by court- martial has a right,

in the case of a general court-martial within seven years, and in the case

of any other court-martial within three years, after the confirmation of the

finding and sentence of the court, to have a copy of the proceedings,

including those with respect to revision and confirmation, from the person
who has the custody of them, on payment not exceeding 2d. for every iolio of

seventy-two words. This rule further limits the payment to the actual cost.

If the cost per folio exceeds 2d.,the person requiring the copy can only be
j

charged 2rf., and the rest of the cost must be defrayed by the public.

The above section of the Army Act might possibly be held not to apply to

the case of a court-martial where the finding is of acquittal, and thus

requires no confirmation, or where the finding and sentence are not con-

firmed
;
but the proceedings of every such court-martial will be kept, and the

officer having the custody of them will give copies in accordance with the

section and the rules.

Time limited. See Rule 08.

100. (A) If the original proceedings of a court-martial, or any part

thereof, are lost, a copy thereof, if any, certified by the president
of or the judge-advocate at the court-martial, may be accepted in

lieu of the original.

(B) If there is no such copy, and sufficient evidence of the charge,



Judge-Advocate. 513

finding, sentence, and transactions of the court can be procured,
that evidence may, with the assent of the accused, be accepted in

lieu of the original proceedings, or part thereof lost.

(c) In any case above in this rule mentioned, the finding and

sentence, if requiring confirmation, may be confirmed, and shall be
as valid as if the original proceedings, or part thereof, had not been
lost.

(D) If, in a case where confirmation of a finding or finding and
sentence is required, the proceedings, or part thereof, were lost

before confirmation, and there is no such copy or evidence, or the
accused refuses such assent, as above mentioned, the accused may
be tried again, and on the issue of an order convening the court
for the trial, the finding and sentence of the previous court, of

which the proceedings were so lost, shall be null.

(A) Original proceedings. See note to Kule 97 ;
and as to the impropriety

of annexing documents to the proceedings, K.E. , paras. 589, 590.

Sufficient evidence. This may be obtained by the president, or some
member of the court, writing out from memory the substance of the charge,
finding, and sentence, and a summary of the transactions of the court, which
should be authenticated by the signature of the members. A copy of the

charge, however, should always be procured, if practicable, from the officer

who framed it, or any other available source.

Judge-Advocate,

101. (A) Where the convening officer is authorised to appoint a Appoint-
]udge-advocate, he shall, in the case of a general, and may, in the case ment of

of a district, court-martial, by order appoint a fit person to act as Ktf^
judge-advocate at the court-martial. anddis-

(B) An officer who is disqualified for sitting on a court-martial
Jl

ualiftc*-

shall be disqualified for acting as judge-advocate at the court-
martial.

(c) A court-martial shall not be invalid by reason of any
invalidity in the appointment of the judge-advocate officiating
thereat, in whatever manner appointed, if a ii; person has been
appointed ; but this rule shall not relieve Luiu responsibility the
person who made the invalid appointment.

In the case of a general court-martial in the United Kingdom, the warrant
to the convening officer does not give him power to appoint a judge-advocate.m mad<3 t0 the JudSe Advocate-General for the necessary

(B) Disqualified -See Eules 19 (B) and 22 (B) and notes thereon. A
civilian who is under the same disqualification as is mentioned in Eule 19 fB}
ought not to serve as judge-advocate, though not in terms disqualified bythis rule; indeed, by the Army Act, s. 50(3), a prosecutor or any witnessor the prosecution, whether an officer or not, is disqualified for acting asT-**-lG~" .

_
(C) The object of this paragraph is merely to prevent a miscarriage of

justice in consequence of any invalidity in the appointment of a iudge-advocate
; not to enable an officer, who is not authorised to appoint a iudfe-

advocate, to appoint one. J

An officer who without due authority, attempts to appoint a judge-
advocate, will justly incur censure.

J

A fit person. A judge-advocate should of course be free from all suspicion

102. If the judge-advocate dies, or from illness, or from any Substitute
cause whatever is unable to attend, the court shall adjourn, and ? death,
the president shall report the circumstance to the convening.,* . louati^c i>u uiie uuiivenin< r a
authority ; and a person not disqualified to be judge-advocate may fr-=-

(M.L.)
advocate.

K
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Powers and
duties of

i udge-
advocate.

be appointed by the proper authority, and he shall be sworn,
and act as judge-advocate for the residue of the trial, or until the

judge-advocate returns.

Sworn. See Rules 27, 28. See Appendix II, Form of Proceedings,
para. (5), p. 567.

103. The powers and duties of a judge-advocate areas follows :

(A) The prosecutor and the accused respectively, are at all times,
after the judge-advocate is named to act on the court,
entitled to his opinion on any question of law relative

to the charge or trial, whether he is in or out of court,

subject, when he is in court, to the permission of the court ;

(B) At a court-martial he representsthe Judge-Advocate-General ;

(c) He is responsible for informing the court of any informality
or irregiilarity in the proceedings. Whether consulted
or not, -he will inform the convening officer and the court

of any informality or defect in the charge, or in the

constitution of the court, and will give his advice on any
matter before the court.

(D) Any information or advice given to the court on any matter
before the court will, if he or the court desire it, be entered
in the proceedings.

(E) At the conclusion of the case he will, unless both he and the

court consider it unnecessary, sum up the evidence and give
his opinion upon the legal bearing of the case before the

court proceed to deliberate upon their finding.

"(F) Upon any point of law or procedure which arises upon the

trial which he attends, the court should be guided by his

opinion, and not overrule it, except for very weighty
reasons. The court are responsible for the legality of their

decisions, but they must consider the grave consequences
which may result from their disregard of the advice of the

judge-advocate on any legal point. The court, in following
the opinion of the judge-advocate on a legal point, may
record that theyhave decided in consequence of that opinion.

''(o) The judge-advocate has, equally with the president, the duty
of taking care that the accused does not suffer any
disadvantage in consequence of his position as such,

or of his ignorance or incapacity to examine or cross-

examine witnesses or to make his own evidence clear or

intelligible, or otherwise, and may, for that purpose,
with the permission of the court, call witnesses and put

questions to witnesses, which appear to him necessary 01

desirable to elicit the truth.

(H) In fulfilling his duties the judge-advocate will be careful to

maintain an entirely impartial position.

(F) With reference to this paragraph, it is to be observed that the members
of the court may become responsible to the ordinary civil courts of law in

the event of the accused being unjustly convicted : see ch. VIII. This

liability may turn on the question whether they exercised a bond Jlde

judgment; and though they are not bound by the opinion of the judge-

advocate, yet disregard of his advice, if that advice is right, might be held

to show that they did not exercise a bond fide judgment. On the other hand,

the adoption of the advice of the judge-advocate, even if wrong, may, in a

doubtful case, practically exonerate the members from liability.

(G) Permission of tiie court. This should never be refused unless the

court consider that the judge-advocate is acting improperly, or in such a

manner as to obstruct the proceedings, and they should always record their

reasons for refusing the permission.
As to the duty of the president towards the accused see Rule 59 (B) and

note,
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Exception from Rules.

104. Where it appeal's to the officer convening a court-martial, Suspension

or to the senior officer on the spot, that military exigencies, or the
the'erouml

necessities of discipline, render it impossible or inexpedient to O f military

observe any of the rules 4 (c), (D), and (E), 5, 8, 13, and 14, he ^
i^lciea

may, by order under his hand, make a declaration to that effect, necessities

specifying the nature of such exigencies or necessities, and thereupon of disci-

the trial or other proceeding shall be as valid as if the rule Plme -

mentioned in the declaration had not been contained herein
;

and the declaration may be made with respect to any or all of

the rules above in this rule mentioned in the case of the same
court-martial.

Provided that the accused shall have full opportunity of making
Eiis defence, and shall be afforded every facility for preparing it

which is practicable, having due regard to the said exigencies or

necessities.

The nature, and not merely the existence, of military exigencies, or the
necessities of discipline, must be stated in the order.

The power conferred by this rule sliould hardly ever be exercised, except
when on active service, and then only if absolutely necessary. It may,
iiowever, occasionally be necessary to resort to it on the eve of embarkation,
or on the line of march, or possibly in an extreme case, where the
necessities of discipline require a very speedy trial and punishment.

In exercising the power under the rule, the officer must consider whether
at is necessary to dispense with all the rules mentioned. For example, the
observance of Rule 4 (0), (D), and (E) may be practicable, although that
of Eule 14 is not so. If Rules 4 (C), (D), and (E), and 8 are suspended
Vy the order, some means must be taken to inform the accused of the

charge, and of the names of the witnesses, and of the nature of their

evidence, and the court must take care that the accused is not prejudiced
by reason of the suspension, as, for instance, by not having received any
summary of evidence.
The power of dispensing with Rule 13 is only intended to be exercised,

in case it is necessary to try a person before he can communicate with any
witness or friend at a distance. That rule should never be dispensed with
except in extreme cases, and even then the accused must be allowed free
communication with any witness or friend on the spot.

Full opportunity of making his defence. The accused will not have this

opportunity unless he receives in reasonable time the information mentioned
above ; and if he requests a reasonable adjournment in order to consider
the witnesses' evidence, or to acquaint himself with the charge, or requests
the postponement of the cross-examination of a witness, the court should
grant the request, and may adjourn for the purpose. A refusal might be
Jield to be non-compliance with this proviso, and thus to invalidate the
trial. For the same reason the court, even in the absence of any such
request, must take care that the accused is not prejudiced by being* taken
by surprise, either by the charge or the evidence of the witnesses.

^Rule
14 (C) and (D) must always be complied with, and Rule 14 (A) and

(B), if not complied with within the time there mentioned, should be
complied with as long as possible before the assembly of the court.

Field General Court-Martial.

The foregoing rules shall not, save as hereinafter mentioned, apply
lo field general courts-martial, which shall be subject to the
fallowing rules :

105. (A) A field general court-martial may be convened
Convening

(i) By any officer in command of a detachment or portion of general
troops in any country beyond the seas when not on active court-

service, where complaint is made to him that an offence
martial -

has been committed by any person subject to military
(M.L.) 2 K 2
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law under his command against the property or person
of any inhabitant of or resident in that country : or

(ii) By the commanding officer of any corps or portion of a

corps on active service, or by any officer in immediate
command of a body of forces on active service, where it

appears to him, on complaint or otherwise, that a person
subject to military law has committed an offence.

(B; An officer in command of a detachment or portion of troops
not on active service should not convene a field general court-
martial in His Majesty's dominions unless he is authorised so to
do by the general officer commanding the forces to which the
officer belongs.

(c) An officer, before convening a field general court-martial
for the trial of a person, shall be satisfied that it is not practicable
to try the person by an ordinary general court-martial, and
where the officer is below the rank of field officer and is not a

commanding officer be further satisfied that it is not practicable
to delay the trial for reference to a superior officer.

See generally as to field general courts-martial s. 49 of the Army Act,
and cli. V, paras. 25 and 26.

Under s. 49 and para. (C) the court is not to be convened unless the con-

vening officer is satisfied that it is not practicable to try the offender by an
ordinary court-martial

;
and para. (C) also requires him, if he is below the

rank of field officer, and is not a commanding officer, to be satisfied that it is

not practicable to delay for reference to a superior officer. Further, under

para. (B) an officer in command of a detachment or portion of troops not
on active service is not to convene the court in His Majesty's dominions,
unless authorised to do so by the general officer commanding the forces to

which he belongs.
The co\irt should not, as a rule, be convened for the trial of an offence not

committed on active service, in any place where ordinary civil justice is-

administered.

Subject to the restrictions imposed by s. 49 and by this rule, a field general
court-martial can try any offence, and can try an officer.

Practicable, see Rule 122 (A).

Composi- 106. (A) Not less than three officers must be appointed,
field general (B )

If the convening officer is of opinion that three other officers

court- are not available to form the court, he may appoint himself

president of the court ;
but if he is of opinion that three other

officers are available, or that although three other officers are not
available he is himself by reason of his position as confirming officer

or otherwise not available, he must appoint as president some other

officer :

Provided that the convening officer

(i) Must not appoint as president any officer below the rank
of field officer, unless he is himself below that rank, or

unless in his opinion a field officer is not available ;
and

(ii) Where under the foregoing provision he has power to

appoint as president an officer below the rank of field

officer, must not appoint an officer below the rank of

captain, unless in his opinion a captain is not available,

(c) The officers should have held commissions for not less than one

vear, and if in the opinion of the convening officer any officers

are available who have held commissions for not less than three

years, he should appoint those officers in preference to officers of

less service.

(D) The provost-marshal, an assistant provost-marshal, and an

officer who is prosecutor or a witness for the prosecution, must not
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be appointed a member of the court, but save as aforesaid any
available officers may be appointed to sit.

(A) This gives the ordinary rule for the constitution of a field general

court-martial. In case of military exigencies, two officers only may be

appointed, if three are not available. Army Act, s. 49 (1) (i) and Rule 107

I ( A). Speaking generally, the rules which govern the procedure of ordinary
courts-martial should be observed as far as practicable.

(B) Available. See Eule 122 (A).

107. (A) Where the convening officer is satisfied that military As

exigencies or other circumstances prevent compliance with Rule 106,

and that it is not practicable to delay the trial for the purpose martial

of such compliance, then if, in his opinion, three officers are not m^^rv

available, two will be appointed. exigencies

(B) The court may be convened, and the proceedings of the court occur,

recorded in accordance with the form in the Second Appendix to

these rules
;
but if it appears to the convening officer that military

exigencies or other circumstances prevent the use of that form,
:he court-martial may be convened and the proceedings carried on

-.vithout any writing, except that such written record as seems

practicable must be kept by the provost-marshal or assistant provost-

iiarshal, if present, or if not, by the president and the officer

charged with the promulgation, stating as near as may be the

particulars set forth in the form, and stating at least the name (or,

if the name is not known, the description) of the offender, the

offence charged, the finding, sentence, and confirmation, and any
recommendation to mercy.

(c) The convening officer will report to superior authority
for the information of the officer who, if a field general court-

martial had not been convened, would have had power to convene

A general court-martial to try the accused, the military exigencies
or other circumstances which prevented compliance with Eule 106,

or the use of the form in the Second Appendix.
Before resorting to the exceptional course allowed by this rule, the con-

vening officer must satisfy himself of the military exigencies or other

circumstances which justify it.

The accused must always have full opportunity of making his defence.

.See Rule 116.

Practicable : available : see Rule 122 (A).

<B) For Form, see Appendix II, p. 580.

108. The statement of an offence may be made briefly in any Charge,

lancniao-e sufficient to describe or disclose an offence under the ArmyO O
Act.

109. The court may be sworn at the same time to try any number Trial of

of accused persons then present before it, but, except so far as Accused
accused persons are tried together for an offence committed collec- persons.

-.ively, the trial of each accused person will be separate.
lib. (A) The names of the president and members of the court challenge,

will be read over in the hearing of the accused persons, and they will

t>e asked if any of them objects to be tried by any of those officers.

(B) If any accused person objects to an officer, and any member
of the court thinks the objection reasonable, steps will be taken to

try the accused before a court composed of officers against whom
lie has no reasonable objection.

111. (A) The president will administer to the other members Swearing

of the court, and a member of the court, when sworn, will court"

administer to the president, the following oath :

'' You
,
do swear that you will well and

truly try the accused person [or persons] before the court according
(to the evidence, and that you will duly administer justice according
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Arraign-
ment.

Plea to

jurisdic-
tion.

Evidence.

Mode of

swearing
witness, and
solemn de-
claration.

Solemn de-
claration by
witness.

to the Army Act now in force, without partiality, favour, or affection,,

and you do fm ther swear that you will not divulge the sentence of
the court until it is duly confirmed, and you do further swear that

you will not, on any account, at any time whatsoever, disclose of
discover the vote or opinion of any particular member of this

court-martial, unless thereunto required in due course of law. So
help you GOD."

(B) The following oath shall be administered by a member of the
court to every interpreter :

" You do swear that you will to the best of your ability truly

iuterpret and translate, as you shall be required to do, touching
the matter before this court-martial. So help you GOD.

"

(A) See note to Army Act, s. 52 (1).

112. When the court are sworn, the president will state to the
accused then to be tried the offence with which he is charged, with,
if necessary, an explanation giving him full information of the act

or omission with which he is charged, and will ask the accused
whether he is guilty or not of the offence.

113. If a special plea to the general jurisdiction is offered by the

accused, and is considered by the court to be proved, the court shaD

report the same to the convening officer.

See Rule 34, and note.

114. (A) The witnesses for the prosecution will be called, and the
accused will be allowed to cross-examine them, and to call any.
available witnesses for his defence.

(B) The following oath shall be administered by a member of the
court to every witness :

"The evidence which you shall give before this court shall be the

truth, the whole truth, and nothing but the truth, So help you GOD."
(c) The President of the court shall take down, or cause to be

taken down, a short summary of the evidence of all the witnesses

at the trial, and the summary so taken down shall be attached to

the proceedings :

Provided that, if it appears to the convening officer that military

exigencies or other circumstances prevent compliance with this

provision, the trial may be carried on without any summary being
taken down, but in every such case the convening officer shall

report to superior authority in the same manner as he is required
to do under the provisions of Rule 107 (c).

The accused will be able on his own application to give evidence himself oy

to call his wife as a witness (see Rule 80).

115. (A) A member of the court or a witness may take an oath

with such ceremonies and in such manner as makes the oath

binding on his conscience, and the words "
you

" and " So help vow
GOD "

may be varied or omitted for the purpose.

(B) If a member of the court or a witness or an interpreter objects-
to take an oath, or is objected to as incompetent to take an oath, and
the court is satisfied of the sincerity of the objection, or, where the

competence of the person to take the oath is objected to, of the oath

having no binding effect upon the conscience of the person, the

court shall permit the person, in lieu of an oath, to make a solemn

declaration, which will be in the same form as the oath, with the

substitution of " I
"

for
"
you," and with the omission of

" Yon
do swear that" and " So help you GOD," and with the substitution

or addition, where necessary, of " I do solemnly declare that."

See Rule 30, and note, and Army Act, s. 52 (4).
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116. The accused will be asked what he has to say in his defence,

and shall be allowed to make his defence.

117. (A) In the case of an equality of opinions on the finding. Acquittal.

the accused will be acquitted.

(B) The finding of acquittal requires no confirmation, and, if it

relates to all the offences charged against an accused person, will be

declared at the time of the finding, and the accused will there-

upon be discharged from custody.
118. (A) The court, if consisting of three or more officers, may Sentenca.

award any sentence which a general court-martial can award
;
but

if the court pass sentence of death, the whole court must concur.

(B) The court, if consisting of two officers, may award any
'sentence authorised for the offence, not exceeding field punish-

ment, or two years' imprisonment with hard labour.

(c) Any recommendation to mercy will be attached to the

proceedings, and communicated to the accused, together with the

finding and sentence.

I Fieldpunishment. See Field Punishment Rules, p. 598.

119. (A) Except as provided by KulesllO(B), 117, and 118, every
G
r

ej^na

question will be determined by the majority of opinions, and in case as "to votes

of equality, the president shall have a second or casting vote. and power*

(B) If, after the commencement of the trial, the court consider :

that any accused person named in the schedule to the order con-

vening the court should be tried by an ordinary court-martial, the

court may strike the name of that person out of the schedule.

(c) The proceedings shall be held in open court, in the presence
of the accused, except on any deliberation among the members,
when the court may be closed.

(D) The court may adjourn from time to time, and may, if

necessary, view any place.

120. (A) Except in the case of acquittal, the finding and sentence Confirma-

of the court shall be valid only in so far as they are confirmed by
*

proper military authority.

(B) The provost-marshal or an assistant provost-marshal cannot

confirm the finding or sentence of the court.

(c) A prosecutor of an accused person or a member of the court

trying an accused person cannot confirm the finding or sentence
of the court as regards that person, except that if a member of
the court trying an accused person would otherwise under these

rules have power to confirm the sentence, and is of opinion that it

is not practicable to delay the case for the purpose of referring
it to any other officer, he may confirm the finding and sentence.

(D) In any case where a sentence of death, penal servitude, im-

prisonment, or detention, is passed, the confirming authority shall

after confirmation forthwith transmit the proceedings to the officer

in chief command of the forces in the field comprising the force with
which the accused is present, and a sentence of death or penal ser-

vitude shall not be carried into effect pending the decision of that

officer on the case :

Provided that

(i) The confirming officer shall not be required to refer any
case to the officer in chief command in the field if in con-

firming the sentence he commutes it so as to make it a

punishment less than detention ;
and

(ii) Where the confirming officer is of opinion that, by reason
of the nature of the country the great distance, or the
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operations of the enemy, it is not practicable to delay the
case for the purpose of referring it to the officer in chief
command in the field, a sentence of death or penal servi-
tude may be carried into effect if confirmed by the general
or field officer commanding the force with which the
accused is present at the date of the sentence.

(E) Subject to the preceding provisions of this Eule, the finding
and sentence of a field general court-martial as regards any person
may be confirmed

(i) Where the court was convened by an officer in command of a
detachment or portion of any troops not on active service

by an officer authorised to confimi the findings and
sentences of general courts-martial for the trial of offences
in the force of which the detachment or portion of troops
form part ; and

(ii) Where the court was convened by an officer in command
of any troops on active service, by the senior officer, not

being an officer below the rank of field officer, present at
the place where the trial takes place, or if there is no
officer not below that rank present at that place, by the
senior officer not below the rank of field officer present at

any other place.

(F) Any officer may, if he thinks it desirable, reserve any finding
or sentence for confirmation by superior authority.

(G) A confirming authority shall not send back a finding and
sentence for revision more than once, nor recommend the increase
of a sentence, and on any revision the court shall not take further
-evidence nor increase the sentence.

Practicable. See Eiile 122 (A).

'(A) This is the same provision as is enacted in the Army Act, s. 54 (6)
'lor ordinary courts-martial (see note to that section, and ch. V, para. 5).

(B-E) The general effect is this. The ordinary rule for the confirmation of

the finding and sentence of a field general court-martial will be (as laid

down in (E)) that it is confirmed where troops are not on active service,

by some officer authorised to confirm the findings and sentences of general
courts-martial

;
and where troops are on active service, by the senior officer

(if of field rank) on the spot, and if the senior officer is not of that rank, by
the nearest available senior officer of that rank.

If the sentence is one of the severity of detention or upwards, it must be
referred to the general in chief command in the field

;
and a sentence of death

or penal servitude must not be carried out pending his decision. But if com-
munication with that officer is impracticable, or so difficult as to cause too

great delay, a sentence of death or penal servitude may be carried into effect

if confirmed by the general or field officer commanding the force with which
the accused is present.

(F) enables any officer to refer a confirmation to superior authority,
or to confirm the finding and refer the sentence.

(G) applies the law enacted for ordinary courts-martial by Army Act.
s. 54 (2).

(B) and (C) give effect to the ordinary rule that a prosecutor or a member
of the court is not to confirm, and the rule is extended to the provost-
mprshal and his assistant, as if he were the prosecutor.

Application 121. The foregoing rules 54 (Mitigation of sentence on partial
of rules.

confirmation), 56 (Confirmation notwithstanding informality in or
excess of punishment), 97 (Transmission of proceedings after

finding), 98 (Preservation of proceedings), 99 (Rate of payment for

copies of proceedings), and 100 (Loss of proceedings) shall, so far

as practicable, apply as if a field general court-martial were a
district court-martial.
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122. (A) In the rules with respect to field general courts-martial,
Definitions,

unless the context otherwise requires, the expressions "practicable
"

and "available" mean respectively practicable and available, having
due regard to the public service.

(B) The expression
"
commanding officer of a corps or portion of

.a corps
" means the officer whose duty it is under the provisions of

His Majesty's Regulations, or, in the absence of any such provisions,

under the custom of the service, to deal with a charge against

any of the persons belonging to the corps or portion of a corps who
are present under his command, of having committed an offence,

that is, to dispose of the charge on his own authority or to refer

it to superior authority.
1 (B) See note to Rule 129.

123. Any statement in an order convening a field general Evidence of

court-martial as to the opinion of the convening officer, and any ^^l,','*
statement in the minute confirming the finding or sentence of a and con-

"

field general court-martial as to the opinion of the confirming officer, firming

shall be conclusive evidence of that opinion, but this rule shall not
01

prejudice the proof at any time of any such opinion when not so

stated.

PART II. MISCELLANEOUS.

Regulations for Courts of Inquiry, other than Courts of Inquiry
held under Section 72 of the Army Act.

1 124. (A) A court of inquiry may be assembled by the Army Courts of

1 Council or by the officer in command of any body of troops,
whether belonging to one or more corps.

(B) The court may be composed of any number of officers of

any rank, and of any branch or department of the service, according
to the nature of the investigation.

(c) The court will be guided by the written instructions of the

officer who assembled the court. The instructions should be full

and specific, and must state the general character of the informa-

tion required from the court in their report.

I (D) A court of inquiry is an assembly of officers directed by a

1 commanding officer to collect evidence and report with respect to a

transaction into which he cannot conveniently himself make

inquiry.

(E) Previous notice should be given of the time and place of

the meeting of a court of inquiry, and of all adjournments of

the court, to all persons concerned in the inquiry.
] (F) Whenever any inquiry affects the character or military

reputation of an officer or soldier, full opportunity must be afforded

to the officer or soldier of being present throughout the inquiry,
and of making any statement and of giving any evidence he may
wish to make or give, and of cross-examining any witness whose

evidence, in his opinion, affects his character or military reputation,
and producing any witnesses in defence of his character or military

reputation.

(G) It is the duty of a court of inquiry to put such questions to

a witness as they think desirable for testing the truth or accuracy
of any evidence he has given, and otherwise for eliciting the truth.
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Courts of

inquiry as
to illegal
absence

(H) When a court of inquiry is held on recovered prisoners of

war, and in any other case in which the officer who assembled the
court has so directed, the evidence will be taken on oath, in which
case the court will administer the same oath or solemn declaration
to witnesses as if the court were a court-martial.

The officer who assembled the court will, when the court is held
on a returned prisoner of war, direct the court to record their

opinion whether the officer or soldier concerned was taken prisoner
by reason of the chances of war, or through neglect or misconduct
on his part, and the officer who assembled the court will record his

own opinion. In other cases the court will give no opinion on the
conduct of any officer or soldier unless so directed by the officer

who assembled the court.

(i) The members of the court will not themselves be sworn, but
when the court is a court of inquiry on recovered prisoners of war
the members will make the following declaration :

/, A.B. do declare upon my honour that I will duly and impartially
inquire into and give my opinion as to the circumstances in which

became a prisoner of war, according to the true spirit
and meaning of His Majesty's Orders and Regulations on this head ;
and I do farther declare, upon my honour, that I will not on any
account, or at any time, disclose or discover my own vote or opinion,
or that of any particular member of the court, unless required to do
so by competent authority.

(j) The court may be re-assembled as often as the officer who
assembled the court may direct, for the purpose of examining
additional witnesses, or further examining any witness, or recording
further information.

(K) The whole of the proceedings of a court of inquiry will be
forwarded by tht; president to the officer who assembled the court.

(L) The proceedings of a court of inquiry, or any confession,

statement, or answer to a question made or given at a court of

inquiry, shall not be admissible in evidence against an officer or

soldier, nor shall any evidence respecting the proceedings of the
court be given against any officer or soldier, except upon the trial

of any officer or soldier under Section 29 of the Army Act, for

wilfully giving false evidence before that court.

(M) An officer or soldier who is tried by court-martial in respect
of any matter or thing which has been reported on by a court of

inquiry, and, unless the Army Council see reason to order other-

wise, an officer or soldier whose character or military reputation is,

in the opinion of the Army Council, affected by anything in the
evidence before, or in the report of, a court of inquiry, shall be
entitled to a copy of the proceedings of the court, including any
report made by the court, on payment of the actual cost of the copy
required, not exceeding twopence for every folio of 72 words.

See generally as to courts of inquiry, K.K., paras. GG6-678.
As to privilege of report of court, see ch. VIII, para. 77; and as to privilege

of witnesses, ib., para. 85.

A court of inquiry Las no power to compel the attendance of civilian
witnesses.

Regulations for Courts of Inquiry under Section 72 of the Army Act,
for the purpose of determining the illegal Absence of Soldiers.

125. (A) A court of inquiry under Section 72 of the Armv Act.

will, when assembled, require the attendance of such witnesses as

they think sufficient to prove the absence and other facts specified
under s. 72. as matters of inquiry in that section.
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(B) They will take down the evidence given them in writing,
and at the end of the proceedings will make a declaration of the

conclusions at which they have arrived in respect of the facts they
are assembled to inquire into.

(c) The commanding officer of the absent soldier will enter in

the regimental books a record of the declaration of the court, and
the original proceedings will be destroyed.

(D) The court of inquiry will examine all witnesses who may be

desirous of coming forward on behalf of the absentee, and will

put such questions to them as may be desirable for testing the

truth or accuracy of any evidence they have given, and otherwise

for eliciting the truth, and the court in making their declaration,

will give due weight to the evidence of all such witnesses.

(E) A court of inquiry will administer the same oath or solemn

declaration to the witnesses as if the court were a court-martial,

but the members of such court will not themselves be sworn.

SeeK.E., para. 673.

(E) Same oath. See Rule 82.

Explanation of
" Prescribed" and "

Commanding Officer."

126. (A) The committing authority under ss. 59, 60, 61,64, and 65 Prescribed

of the Army Act, shall include :-

(1) The general officer commanding in chief the command where
the military convict or soldier under sentence may for the andcom-
tirne being be ; the officer in charge of administration rnn

|i

in
?.

of that command : the general or other officer commanding
*"

d f

r

r

l

$,'e

the district, division, or independent brigade, in or with purpose of

which the military convict or soldier under sentence may
ss - 43and (3 -

for the time being be ; and the commander of the coast

defences, grouped regimental district or station, where the

military convict or soldier under sentence may for the

time being be
;
and

(2) When the convict or soldier under sentence is in India, the

lieutenant-general commanding the forces in the Northern,
Western, or Eastern command, and his deputy adjutant-

general ;
the general or other officer in command of a

division, and his assistant adjutant generals ;
the general

or other officer in command of a brigade which does not
form part of any division, and his deputy assistant

adjutant-general or brigade major.

But any officer in this sub-section mentioned shall not, by virtue

thereof, be a discharging authority.

(B) The removing authority under section 64 of the said Act, as

respects a soldier under sentence in the United Kingdom, and the

competent military authority under section 67 of the said Act, as

respects a soldier under sentence elsewhere than in India, shall

include any of the officers named in paragraph (1) of sub-section (A)

of this rule
;
and as regards a soldier under sentence for the time

being in India, the competent military authority under section 67

of the said Act shall include any of the officers named in para-

graph (2) of sub-section (A) of this rule.

(c) Any of the officers named in paragraph (1) of sub-section (A)
of this rule, and the adjutant-general, as respects persons under-

going sentence in any place whatever, shall be authorities having
power under section 57 of the said Act, to mitigate, remit, or

commute punishment awarded by sentence of a court-martial.
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(D) The discharging authority under sections 64 and 65 of the

Army Act shall include :

In the United Kingdom, the officer commanding the command
iu which the soldier under sentence is, or an officer not under
the rank of brigadier-general in or under whose command
the soldier under sentence may for the time being be, pro-
vided he does not hold a command inferior to that of the
officer who confirmed the sentence.

In India the lieutenant-general commanding the forces (or

_ deputy adjutant-general) in the Northern, Western or
Eastern Command, or an officer not under the rank of

brigadier-general in or under whose command the soldier
under sentence may for the time being be, provided he does
not hold a command inferior to that of the officer who
confirmed the sentence.

In a colony, an officer not under the rank of brigadier-general
in or under whose command the soldier under sentence may
for the time being be, provided he does not hold a command
inferior to that of the officer who confirmed the sentence.

(E) The general officer to whom a complaint may be made in

pursuance of section 43 of the Army Act shall be :

(i) As respects a soldier serving elsewhere than in India, the

general officer commanding-in-chief the command, or the

general officer commanding the district, or station, where
the soldier may for the time being be

; and

(ii) As respects a soldier serving! in India, the commander-in-

chief of the forces in India, or the lieutenant-general com-

manding the forces in the Northern, Western, or Eastern

command, or the general officer in command of a division,
or the general officer in command of a brigade.

(F) The competent military authority for the purpose of section

73 (3) of the Army Act shall, as respects a soldier serving in the
United Kingdom, include any officer, not under the rank of

brigadier-general, in or under whose command the soldier may
for the time being be.

Prescribed 127. When a court of inquest is required to be convened by the

fdr'court^of commanding officer under section 133 of the Army Act, the court

inquest shall be convened and inquest held in manner following :

(India) /a \ -jne commanding officer of the station will order the court to
under
e. 133. assemble.

(I) The court will consist of three officers and of a medical
officer.

(c) The court shall not take evidence on oath, and shall warn

every person who is accused or suspected that he is not

required to give evidence criminating himself, but that any
statement or evidence he gives may be vised against him in

the event of any further proceedings being instituted.

(d) The court, after hearing the evidence, shall report to the officer

commanding the station, the evidence as to the cause of the

death, together with the written opinion of the medical
officer of the court, on his examination of the body, as to the

cause of death.

(e) The commanding officer shall, as soon as practicable, forward
the report of the court to the nearest civil magistrate
having authority to hold an inquest on death, who may
proceed thereon as if he had himself held the inquest.
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128. The competent military authority in Part II of the Army Prescribed

Act, shall include the following officers, viz. :

c^pet
f

en

(i) In India,
The Commander- in-Chief of the forces in India, the lieutenant-

(S . ici),

"

general commanding the forces in the Northern, Western,
or Eastern command ;

the general or other officer in

command of a division
;
and the general or other officer

in command of a brigade which does not form part of any
division.

(ii) In any place situate out of India, and out of the United

Kingdom, the general or other officer commanding the

forces in that place ;
the general or other officer in charge

of administration, or in command of a division or

independent brigade in that place.
In addition to the above-mentioned officers it also includes :

(iii) For the purposes of sections 80, 82, 84, and 85 of the said Act,
the commanding officer of the soldier, and every officer

superior in command to that commanding officer, and not
hereinbefore included :

(iv) For the purposes of any transfer by consent under section 83

(2) any authority superior in command to the commanding
officer of the soldier.

(v) For the purposes of section 99, any officer having power to

convene a district court-martial for the trial of the soldier.

(vi) Such officer as may be directed from time to time by His

Majesty's Regulations to perform in any place or for any
purpose specified in that behalf the duty of the competent
military authority.

|(vi)
See K.B., para. 597, directing other officers to act as the competent

military authority for the purpose of S . 83 (7) of the Army Act.

129. The expression "commanding officer," as used in the sections Definition

of the Army Act, relating to " Courts-Martial," to the "Execution o/
Sentence" and to the " Power of Commanding Officer" and in the

provisions consequential thereon, and in these Rules, means, in

relation to any person, the officer whose duty it is, under the pro-
visions of His Majesty's regulations, or, in the absence of aiiy such

provisions, under the custom of the service, to deal with a charge
against that person of having committed an offence, that is, to

dispose of it on his own authority.
It also, so far as relates to the summary award of any punish-

ments for offences, being punishments which under the provisions
of His Majesty's Regulations an officer commanding a company,
troop, or battery, is authorised to award, and so far as relates to a

summary finding in a case of absence without leave, includes the
officer commanding a company, troop, or battery.

Every officer, however temporary or casual his command over a person
accused may be, will be within this definition if the custom of the service
enables him to tell off the accused. In all of these rules "commanding
officer

" has the meaning given to it by this rule.

In the portions of the Army Act not above mentioned, "commanding-
officer

"
is not limited to the commanding officer as defined by this rule,

though the commanding officer as so defined is often (see notes) the proper
officer to act. See K. E., para. 456.

|
It is laid down in K.R., paras. 457, 458, that the commanding officer of a

detachment has the same power of awarding summary punishment as the

commmanding officer of the corps, subject to any restrictions that may be
imposed by superior authority.

I As to the second paragraph of the Eule, see K.E., paras. 484 and 501.
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RULES OF PROCEDURE.

Prisons and Detention Barracks Abroad.

130. A military prisoner who has been sentenced to imprison-
'

inent in any place out of the United Kingdom may, if he is in any
place mentioned in the first column of the following table, be

committed, or, if he has been committed to prison, be removed, if

occasion arises, to a military prison or detention barrack wherever

situate, or to an authorised prison situate in any place mentioned

opposite thereto in the second column of the following table :

TABLE.

A soldier under sentence of imprisonment,
and being in any place in any of the

groups following :

GROUP I.

(American and Mediterranean.)

Canada.
Newfoundland.
Bermuda.
Gibraltar.
Malta.

Cyprus.
Egypt-

GROUP II.

(West Indian.)

West Indies, including
Jamaica.
Turks and Caicos Islands.
Bahamas.
Barbados and Windward Islands.
Trinidad and Tobago.
Leeward Islands.
Honduras.
British Guiana.

GROUP III.

(South African.)

South Africa, including
Cape of Good Hope.
Natal.

Griqualand West.
Transvaal Colony.
Orange River Colony.

St. Helena.

GROUP IV.

(West African.)

West African Cok nief, including-
Sierra Leone.
Gambia.
Gold Coast.

Lagos.

May be committed, or, if he has been
committed to a prison, may be removed,
to an authorised prison in

Any place in Group I (American and
Mediterranean) ; or

In Group III (South African) ; or
In Group VII.

Any place in Group II (West Indian) ;

or
In Group I (American and Mediter-
ranean) ; or

In Group III (South African) ; or
In Group VII.

Any place in Group III (South African)
or

In Group I (American and Mediter-

ranean) ; or
In Group V (Australasian) ;

or
In Group VII.

Any place in Group IV (West African) ;

or
In Group I (American and Mediter-

ranean) ; or
In Group II (West Indian) ; or
In Group III (South African) ; or
In Group VII.
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TABLE continued.

GROUP V.

(Australasian.)

I Commonwealth of Australia.

New Zealand.

Fiji.
Falkland Islands.

GROUP VI.

Cndia, as defined by the Army Act, and
including
Aden and Perim.

Mauritius.

Ceylon.
Hong Kong.
Straits Settlements.
Labuan.

GROUP VII.

Channel Islands and Isle of Man.

Any place in Group V (Australasian) ; or
In Group I (American and Mediter-

ranean) ; or
In Group III (South African) ; or
In Group VII.

Any place in Group VI ; or
In Group I (American and Mediter-

ranean) ; or
In Group III (South African) ; or
In Group V (Australasian) ; or
In Group VII.

Any place in Group VII.

This rule shall not authorise any removal from a prison in the

I

United Kingdom to a prison elsewhere.

This rule is rendered necessary by Army Act, s. 65 (1), (c), under which
a prisoner can only be confined in any authorised prison in any part of His

Majesty's dominions other than that iu which the sentence was passed, and
other than the United Kingdom, if the prison is prescribed.
The main object of this rule, as regards a colony where there is no military

prison, is to enable a prisoner to be removed with, or sent to, his regiment if

the regiment is serving in that colony, but not to allow prisoners in any other
case to be sent to that colony. No prisoners will be committed or removed to
a colony wtere troops are not serving, witho-it the consent of the govern-
ment of that colony.

Prisoners will not, except for special reasons which must be at once reported
to a superior authority for the information of the Secretary of State for War,
be removed to a military prison iu any place, if they could not be removed
under this rule to an authorited prison in that place.
The Isle of Man, Channel Islands, and Cyprus are declarad to bo colonies

for the purpose of imprisonment by the Army Act, s. 187 (2), 190 (23).

PART III. SUPPLEMENTAL.

131. Any power or jurisdiction given to, and any act or thing to Exercise of

be done by, to, or before any person holding any military office for P wers

the purpose of these rules, may be exercised by, or done by, to, or holder o"

before any other person for the time being authorised in that behalf military....*-_, f\ -Knn.

according to the custom of the service.

See Army Act, s. 171.

u.iice.



528 RULES OF PROCEDURE.

course

Delinit'ons.

Cases un- 133. jn any case not provided for by these rules such

Fo

r

r.

Vid
wil1 be adopted as appears best calculated to do justice.

Forms in 133. (A) The forms in the appendices to these rules should be

Appendices, followed in all cases in which they are applicable, and when used

shall be valid in law, but a deviation from any such form will not,

by reason only of such deviation, render any charge, warrant, order,

proceedings, or other document invalid.

(B) An omission of any such form will not, by reason only of

the omission, render any act or thing invalid.

(c) The notes to, and instructions in, the forms will be considered'

as instructions which it is expedient to follow in all cases to which

the notes and instructions apply.
The Army Council may append to any of the forms when issued

for use such further notes as they think fit, and any such notes will

be considered as instructions which it is expedient to follow in all

cases to which they apply.

134. In these rules, unless the context otherwise requires

(A) The expression "proper military authority," when used in>

relation to any power, duty, act, or matter, means such military

authority as, in pursuance of His Majesty's Regulations or the

custom of the service, exercises or performs that power or duty or is

concerned with that act or matter.

(B) The expression "Army Act" includes any Act whether

passed before or after the date of these rules, which amends or

applies the Army Act
;
also any Act, whether passed before or

after the date of these rules, which enacts an offence which is

triable by court-martial.

(c) In any sentence of imprisonment, detention or field punishment

passed after the date on which these rules come into operation the

word " month "
shall, unless the contrary is expressed, be construed

as meaning "calendar month.^

(D) Other expressions Have the same meaning as if these rules

formed part of the Army Act, and accordingly words in the

singular number include the plural, and words in the plural

number include the singular, and the masculine gender includes

the feminine gender.

(B) See, for instance, the Volunteer Act, 1863, the Yeomanry Acts, the

Keserve Forces Act. 1882, and the Militia Act 1882.

(D) See particularly s. 190, and note thereto. This rule does not extend

to proceedings and commitments and other documents.

Construe- 135. (A) Time, for the purposes of any proceeding or other
tion of matter under these rules, shall be reckoned exclusive of Sunday,

Good Friday, and Christmas Day, but any time reckoned for the

purposes of Rule 6, or of any punishment or of any deduction of pay,

shall include those days.

(B) Any report or application directed by these rules to be made

to a superior authority, or proper military authority, shall
_

be

made in writing through the proper channel, unless the authority,

on account of military exigencies or otherwise, dispenses with the-

writing.

(c) These rules shall apply to a person subject to military law as an.

officer, in like manner, so nearly as circumstances admit, as if_he

were an officer, and to a person subject to military law as a soldier^

in like manner, so nearly as circumstances admit, as if he were a

soldier, subject nevertheless to the restrictions contained in the
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Army Act, and to this qualification that nothing in these rules

shall confer on any person not an officer or soldier any jurisdiction
or power as an officer or soldier.

(D) Nothing in these rules shall be construed to be contrary to or

inconsistent with any provision of the Army Act.

(C) Subject to military law as an officer or as a soldier. -See Army Act,
ss. 175, 171}.

136. These rules shall, save as otherwise expressly provided, Application

apply to the Channel Islands and the Isle of Man in like manner
gha'n'n

3

/
as if

. they were part of the United Kingdom. islands, and

The Channel Islands and Isle of Man are Colonies for the purpose of ^ s 'e f Man.

imprisonment and of detention. See Army Act, s. 187 (2), and Rule 130.

137. These rules shall apply in every place, whether within Extent of

I or without His Majesty's dominions. application
| ot rules.

138. These rules may be cited as the Rules of Procedure, 1907. Short title.

139. (A) The foregoing rales shall, if promulgated in any general Commence-
order in any place, come into full force in that place from and ment of

I after the date named in the general order, and so far as they
r

are not already in operation on the thirty-first day of December
next after the date thereof shall come into operation on that day ;

I and on the day on which these rules come into operation in any
place, the Rules of Procedure, 1899, as amended by an}' subsequent
rules, so far as they are then in force, shall determine.

(B) Any court-martial, proceeding, or thing held, done, or com-
menced under the last-mentioned .Rules of Procedure, shall be as

valid, and may be completed and carried into effect as if those rules

were still in force.

His Majesty has made the foregoing Rules in pursuance of the

Army Act, and those Rules will therefore be observed by all

persons concerned.

(Signed) R. B. HALDANE.
War Office,

2<M August, 1907.

The foregoing Rules are to be observed by the Royal Marine
Forces when subject to the Army Act, until further Rules are
made in pursuance of Section seventy of the said Act.

(Signed) TWEEDMOUTH.
Admiralty, (Signed) J. A. FISHER.

August, 1907.

Appendices to Rules of Procedure, 1907.

FIRST APPENDIX. APP. r.

FORMS OF CHARGES.

NOTE AS TO USE OF FORMS OF CHARGES.

(1.) Every charge-sheet will begin as shown in the forms in

Part I of the forms of charges which are given as examples.
The description of an officer or soldier of the regular forces by

his rank and corps is a sufficient averment that he is an officer or

(M.L.) 2 L
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App. I. soldier, and that lie is amenable to military law. In other eases,
'

words must be added to show that the person is amenable to

military law. (SeeEule 10.)

(2.) The commencement of the charge-sheet (according to the

form in Part I) will be followed by the charge or charges.

(3.) Each charge will consist of two parts : a statement of the

offence, and a statement of the particulars. (Rule 11 (B).)

(4.) The statement of the offence will be in one of the forms in

Part II.

(5.) "Where two or more words or expressions occur in Part II,

bracketed together one under the other, the particular wqrd or

expression should be used which most accurately describes the

offence which appears to the officer framing the charge to be

capable of proof by legal evidence.

(6.) Where the officer framing the charge is doubtful whether
the offence so capable of being proved by legal evidence is more

accurately described by. one word, or expression, or by another,
he may frame two or more alternative charges, each charge

containing one of the words or expressions which appear to the

officer to be applicable to the facts as capable of proof.

(7.) Where two or more of the words or expressions bracketed

together appear, when coupled together with the word "and,"

accurately to describe the offence, the charge may couple together
such words or expressions ;

but in no case must the charge couple
with the word "or" two or more of the words or expressions
bracketed together. (See Rule 11 (A).)

(8.) For example, a man may be charged with making awny
with his arms, ammunition, and necessaries

;
but a charge for

making away with his arms, ammunition, or necessaries will be a

bad charge.

(9.) A man should not be charged, however, with making away
with by pawning and selling his arms and necessaries, as in such

case he is charged with at least two distinct offences, which ought
to be ineluded in at least two distinct charges, one for making away
with by pawning his arms and necessaries, the other for making
away with by selling his arms and necessaries

;
but he may, if

desirable, be charged in four distinct charges : one for pawning
his arms, another for pawning his necessaries

; a third for selling
his arms, and a fourth for selling his necessaries.

(10.) In the former example (para. 8) the offence is the sale of

some article which he is prohibited from selling, and is the same
offence although committed in respect of different articles. In the

second example (para. 9) there are two distinct offences of making
away with his articles (a) by pawning, (6) by selling although
committed in respect of the same objects arms and necessaries.

(11.) In a few cases, shown in italics bracketed thus [ ] (as for

instance, in s. 4 (1 6), s. 6 (1), (e\ (g), and (A), and s. 24), words

may be inserted in the charge which are not in the Act. In these

eases the Act contains a general expression such as " other person,"
or " other place," or " other means," and the officer framing the

charge must omit these words, and insert a description of the

person, place, or means.

(12.) Words inserted in brackets, thus
[ ],

without italics,

must be adopted or not according to circumstances. For example,
if the offender was not on active service, the words,

" when on active

service," must be omitted.

(13.) In some cases (for example, s. 10 (4), s. 14, s. 15 (3), s. 16,

and ss. 18, 27 (3) (4), and 37), the offence can only be committed.
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by an officer or by a non-commissioned officer or by a soldier. The App. I.

forms of charge do not contain any reference to this fact, inasmuch
as it will appear from the commencement of the charge whether
the accused is or is not an officer, non-commissioned officer, or

soldier, and therefore capable of committing the offence. Care,

however, must be taken not to charge an officer with an offence

which a soldier only can commit, nor a soldier with an offence which
an officer only can commit. In some cases the offence, even

though not expressed in the Act to be limited to an officer or

soldier, can, from the nature of things, only be committed by an
officer or soldier. For example, the offence in s. 4 (1) (a) can only
be committed by an officer, while the offence of losing regimental
necessaries (s. 24) can only be committed by a soldier.

(14.) The statement of the offence in each charge will be
followed by the appropriate statement of particulars, commencing
with the words "in that he," &c., or "in having," &c., and stating
in brief ordinary language what the accused is alleged to have done.

(15.) The words "in that he" will be followed by the verb in

the past tense; the words "in having" will be followed by the

past participle. The sentence stating the particulars will be framed
more easily sometimes in the one form, sometimes in the other.

(16.) In the case of several charges, the particulars in one

charge may refer to the particulars in another (Rule 11 (E)); as,

for example, "in having done the acts alleged in the particulars to

the first charge," or "in that, at the place and time aforesaid, he was
deficient in the necessaries above mentioned in the second charge,
which it was his duty to have." If the accused is acquitted on any
charge in which full particulars were set out, and is convicted on a

charge which referred to those particulars, the particulars referred

to must be treated as having been set out in full in the charge on
which the accused is convicted, and must be set out in full in any
record of conviction in which the particulars.are set out.

(17.) The statement of particulars should specify all the ingredients

necessary to constitute the offence : for example, if the charge is

under s. 9 (2), for disobeying a lawful command, the "particulars"
must state the command, and show that it was given by a

superior officer, and also how the accused disobeyed the command
;

while, if the charge is under s. 9 (1), the "particulars" should

also show how the command was given personally, and how
the accused showed a wilful defia.nce of authority.

(18.) The "particulars" should always give a general description
of the place where the offence was committed, such as the station or

town or "the line of march," and, if it is material to the charge and
is known, the exact place. The prepositions "near" or "between"

may be used (for instance,
" at or near,"

" between ") to assist

in describing a place not exactly known, but they must never
be used where the exact place is of the essence of the offence.

(19.) The "particulars" should always state the date at which
the offence was committed. If the exact date or time is unknown,
the offence may be stated as having been committed "on or about'

1

a particular day or time. This must never be done where the time
is of the essence of the offence, as, for example, the case of absence

without leave or being drunk on a post.

(20.) In some cases the offence may be stated with most accuracy
as having been committed between two days or between two
times : as, for instance, in the case of absence without leave, or of

quitting a post ; in_ other cases "b.etweeii'i__niay_. J^e. .us.e,d___iii_

consequence of the exact day or exact time not being known.

(M.L.) 2 L 2
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(21.) The words "or near" and "or about" and "between"
App. I, should never be used unless it is impossible to express the exact

place or time, or the exact place or time is clearly unimportant, or

unless the word " between "
is the most accurate expression of the

place or time.

(22.) In many cases, as, for instance, where the defence is an alibi,

the time and place may be of the utmost importance in proving
that alibi, although it is not the essence of the offence.

(23.) There must be added at the end of the "particulars"
a statement of any expenses, loss, or damage in respect of which
the court-martial will be asked to award compensation under
Section 137 or 138 (Rule 11 (F)). For example, there may be added
to the "particulars" in the case of a charge of fraudulent enlistment,
an averment to the effect that the accused thereby obtained a

free kit, value* pounds, and in the case of a charge
under s. 10 (2) or (3), that the accused thereby damaged

's coat, to the value of shillings, and
's watch to the value of

shillings ;
and other statements may be made, according to the facts.

(24.) If, however, the expenses, loss, or damage were caused

by an act or omission which constitutes another offence, specially

specified in the Act, that act or omission should be charged as a

separate offence
;
for example, if a man deserts, and is deficient in

his regimental necessaries, he should be charged in a separate
charge for loss by neglect of his necessaries. It would not be

proper to state it as a consequence of the desertion, or to award

compensation for it upon a conviction for desertion only.

(25.) A charge for an offence under the Acts relating to the

auxiliary forces or reserve forces, or any other Act other than
the Army Act must, in accordance with the Rulea of Procedure 1 1

and 134 (c), follow as nearly as possible the words of the Act ;

and where the enactment is in the alternative, each charge must, as

in the following forms state only one of the alternatives.

FORMS OF CHARGES.

PART I.

Commencement of Charge-Sheet.

The accused [mimber, rank, name, battalion, regiment] a soldier

[officer] of the regular forces,

or,

The accused [rank, name] an officer of the regular forces on the
active list on half-pay,

or,
The accused [rank, name] retired pay [or pensioner, or reservist]

employed on military service under the orders of an officer of the

regular forces,

or,

The accused [rank, name, regiment] an officer of the militia [or i

* See K.R., paraa, 561 and 563.
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|
an officer of the yeomanry commissioned since the 16th day of A pp. I.

August, 1901],
or,

The accused [rank, name] an officer of the

volunteer battalion of the regiment [or an officer of the

[yeomanry commissioned before the 17th day of August, 1901],
whose corps is on actual military service [or who is otherwise subject
to military law],

or,

The accused [rani; name, corps] an officer [a soldier] of a colonial

force raised by order of His Majesty, and serving under the

orders of an officer of the regular forces,

or,

The accused [?ia?ne] being a person subject to military law as

an officer [under the provisions of s. 175 (7) [or (8)] of the Army
Act],

or,

|
The accused [number, rank, name] a militiaman [or yeoman] of

the battalion regiment, out for training [or

embodied] [or otherwise subject to military laiv],

or,

The accused [number, rani; name, corps] of the

volunteer force of the United Kingdom, attached to the -regular
forces [or otherwise subject to military law],

or,

The accused [name] a follower [sutler] of His Majesty's forces

being subject to military law as a soldier [under the provisions
of s. 176 (9) [or (10)] of the Army Act],

is charged with

Where the offence has been committed by a person while subject to

military law, and he has ceased to be so subject at the time when he

is charged (in accordance with the provisions of s. 158 of the Army
Act) ; as, for example, if a soldier has been transferred to the reserve,

\or discharged, or if the training period of a militiaman or yeoman
has expired, the commencement of the charge will run as follows:
The accused [name] is charged with having, while being [number,

rank] of the battalion regiment [a soldier of

the regular forces] [or otherwise subject to military law], committed
the following offence [offences], namely,

or,

The accused [awe] is charged with having, while being [number,

rank] of the battalion, regiment, a militiaman

| [or yeoman] out for training [or otherwise subject to military law]
committed the following offence [offences], namely,
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PART II.

Statement of Offence.

OFFENCES IN KESPECT OF MILITARY SERVICE.

Section 4.

f a garrison.

<la ^ Shamefully /abandoning I a place.
ally

1 delivering up ^ a post,

(.a guard.

{a

governor 1

H:
person] }

("arms ~|

(2.) Shamefully casting away his < ammunition
[-in

the presence of the enemy.
I tools J

(3.) Treacherously {^fSSgSf *"> ^
}

TKKSLfldeH""* a nag of truce to the enemy.

farms.
(4.) Assisting the enemy with < ammunition.

(.supplies.

(ib.) Knowingly { p^te'cthig
8

Jan enemy not being a prisoner.

(5.) When a prisoner of war, voluntarily | ^dTnsf
Wlth

}
tne enemy.

(6.) Knowingly doing, when on active service, an act cal- J His Majesty's forces.
culated to imperil the success of

I. part of His Majesty's forces.

(7.) Misbehaving
~|

Inducing others to
[-before

the enemy in such manner as to show cowardice.
misbehave J

Section 5,

(1.) When on active service, without fin order to secure prisoners.
orders from his superior officer, < in order to secure horses.

leaving the ranks t n pretence of taking wounded men to the rear.

(2.) When on active service ("destroying \property without orders from his superior
wilfully \damaging J officer.

{by

want of due precaution,
through disobedience of orders,

through wilful neglect of duty.
(3''.) After being taken prisoner when 6n active service, failing to rejoin His Majesty's

service when able to rejoin the same.

^^{JS'fflSSSr ^jtha enemy.
Isending a flag of truce to J

{by

word of mouth T spreading reports
~)

in writing I calculated to I alarm.

by signals f create unneces- fdespondency.
[otherwise] J sary J

fin action
~|
using words'] , ,

(9.) When on active service < previously to going }
calculated i-Jr' ,

L into action J to create J
aesFM ncv -

Section 6.

(!A). When on active service, leaving hiscommanding officer to go in search of plunder. I

{guard

"]

patrol* r offic

U
er.

rdel ' fr m

tost J

(Ic.) [When on active service,] forcing a safeguard.

QD.) [When on active service.] | g^ix?mr }
a ' wier when acting as sentinel.
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[When on actlre service,] t

impeding

f the provost- 1

marshal
|

an assistant

provost-
marshal J

an officer

IE&.) [When on active service

and] when called on,

refusing to assist in the
execution of his duty

a non-com-
missioned
officer

[other per-
son]

'

the provost- 1

marshal
an assistant V

provost-
marshal j

an officer
~|

a non-com-
missioned

I

officer

[other per-
{ son]

(Ira.) [When on active service,] doing f provisions
violence to a person bringing \supplies J

(!F&.) [When on active service,]-)
property ^ Of an inhabitant of \the country in whlcti

f person J of a resident in j he was serving.

under

to the forces.

fthe provost-

committing an offence

against the

(lo.) [When on active service,] \house \j n of plunder.

breaking into a $ [other place] J

(!H.) [When on ac-

("
discharging firearms

I drawing swords

.,. vi iJ beating drums
tive service,]

j making8igna ] 3

I using words

[ [any means ichatt:ccr]

(1m.) [When on active service,] T parole

treacherously making [-watchword
known the J countersign

alarms
in the field.

^[elsewhere.]

to a person not entitled to receive it.

(lib.) [When on active service,]

treacherously giving a
Countersign

(lj.) [When on
] detaining

different from what he received.

active

service,

appro-
,] } priating

corps
> battalion

f contrary to T

orders I provisions \proceediag to

irregu- to his ?
ent

1 issued in
[supplies

/' the forces,

larly J own I that respect J

(2A.)

(!K.) When a soldier acting as sentinel

[on active service,]
|_ leading hispostbefofehewasregolarlyrelleved.

{discharging

firearms ^

drawing swords I negligently ("inaction,
beating drums I occasioning J on the march,

making signals false 1 in the field,

using words
j

alarms {[elsewhere.]

[any means whatever'] )

("parole
"I

(2B.) Making known the-! watchword >to a person not entitled to receive it.

[countersign J

(2B?>.) Without good and
f parole \

sufficient cause
{
watchword > different from what ho received,

giving a [.countersign J

MUTINY AND INSUBORDINATION.

Section 7.

rr ins?
-.

("regular
forces.

J X- ,.,;!, .1-, I a mutiny \ in forces belonging I reserve forces.

rTr^Kusr^ J- / to His Majesty
g
's

{auxiliary

forces.

('regular forces

(2a.) Endeavouring to seduce a j reserve forces

person in His Majesty's \ auxiliary forces

(1.)

("regular
forces

(26.) Endeavouring to persuade J reserve forces

a person in His Majesty's
|
auxiliary forces

[.navy

allegiance to His Majesty.



536 RULES OF PROCEDURE.

{regular

forces,

au^lla^forces.
navy.

(3i.) Being present at
and"] ("

regular forces,

not using his utmost la mutiny 1 in forces belonging to His J reserve forces,

endeavours to sup- [sedition / Majesty's
|
auxiliary forces,

press J l^navy.

(4.) After
] aptnal miit.imr ^ in fnivpa ~\ rocriilar fnn>f> T .

D
.^er

. an actual mutiny "1 in forces
")
regular forces /

to tSel an
t

int nded
.

mut^yl belon
2i
ng lrese.

r
,y
efor

f
ces

\ his commanding
know^:

ne

factual
sedition f to His ^auxiliary forces

] officer of tu

ledge ofJ
lntended sedition J Majesty's J navy same.

Section 8.

(Striking
T

(1.) s Using violence to
[-his superior officer, being in the execution of hia office.

L Offering violence to J
r striking "I

(2a.) [When on active service,] < using violence to i-his superior officer.

goffering violence to J

(26.) [When on active service,] using { ^JubordSate }
lanSuaSe to his superior officer.

Section 9.

(1.) Disobeying, in such manner as to show a wilful defiance of authority, a lawful

command given personally by his superior officer in the execution of his office.

(2.) [When on active service,] disobeying a lawful command given by his superior officer.

Section 10.

("refusing
to obey

")

i , w^.r ,-^ *^o, J striking Ian officer who ordered him
1.) \\ hen concerned in a fray J

using v
s
iolence to into arrest .

goffering violence to J

(-Striking T

(2.) J Using violence to
f-a person in whose custody he was placed.

t Offering violence to J

(3.) Resisting an escort whose duty it
{

("barracks.
(4,) Breaking out of < camp.

I. quarters.

Section 11.

fgeneral "I

(1.) Neglecting to obey < garrison }
orders.

[.[other] J

DESERTION, FRAUDULENT ENLISTMENT, AND ABSENCE WITHOUT
LEAVE.

Section 12.

[When on active service
service

110 [W " raerS ^
service.

f [When on active service] f
pe

ll

suadl
^n ] a person subject to mili-

2.) \ [When under orders forJ
e d

c

e^"nDg l Persuade I tary law to desert from
activ srice His Maest's sre(2
active service] att

Section 13.

c
I active service]

[attempting to procure
His Majesty's service.

(1.) and (2.) Fraudulent enlistment.

Section 14.

(1.) Assisting a person subject to military law to desert Hia Majesty's service.

f of a per- 1

son sub- i giving notice to his commanding officer.

fM When on* f
tne desenion J ect to taking some] ,

eserter -,(-.) When cog- I

the intended ^ military \ steps in his LfJ
3

"f' 1 to be appre-
nisantof^ desertiOQ law not power to f

mt
fl

e
p
a
^?fr f headed.

forth- cause the J
aesener J

[ with J
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Section 15.

(,lc,.) Absenting himself without leave.
- ( parade "1 appointed by his commanding

(2<.) Failing to appear at the place of
{fendezvoug } "Soem.

(26.) Without leave, before he was re-/ parade \appointed by his commanding
lieved, going from the place of (.rendezvous J officer.

(2c.) Without urgent necessity, quitting the ranks.
.. f beyond the limits^, , ( orders, without a passWhen m camp 1

being j xed by
I fceacral I or ^tten &

(3.)
'

JJhen
m garrison I

f |J
f

ffV^Tl from his command-
IWhen [daw/wre] J

[ bited by J
[otter]

[ ing officer.

(4.) Without leave from his commanding officer or due cause absenting himself from
school when duly ordered to attend there.

DISGRACEFUL CONDUCT.

Section 16.

Behaving In a scandalous manner, unbecoming the character of an officer and a

gentleman.

Section 17.

When charged"! ... _ arp > (stealing "|

with I of public \moneylfraudulently
When concerned T h, n I

of regimental /goods 1 misapplying f

h..Mniithe same '

embezzling

s thereof.

[ in J ( ment
/ v /When charged with \ the care f of public \ goods wilfully damaging
(.<-) \\yhen concerned in /the distribution 1 of regimental / the same.

Section 18.

(la.) Malingering.
,,,,( Feigning \disease.v; \ Producing /infirmity.

Wilfully
m , fwith intentl himself

ersoldierj

r lf "1

j
^tforBervice.

(.) CaUSing himself to be

(Being wilfully guilty of misconduct by^l
1 means of which misconduct I

_roduced
.

->

. h . , [disease.

1 Wilfully disobeying orders by means
f

l

] dffa
r

v

a
e

v

ft

e

h
d
e cure '.

(
infirmity.

L of which disobedience elayed
-

./Stealing
'

l_ Embezzling

money
goods

public money.
. public goods.

belonging to a regimental
-j
band.

I, institution.

.

(46.) Keceiving, knowing /stolen I goods
j
belonKing to af

them to be \ embezzled <*

[
regimental \ institution .

I public money.
[ public goods.

(5a.) Such an offence of a fraudulent nature as is mentioned in sub-section five of section

eighteen of the Army Act.

(a cruel
~|

(66.) Disgraceful conduct of
-|
an indecent Skind.

tan unnatural J

(la.) Drunkenness on duty.
(16.) Drunkenness.

DRUNKENNESS.

Section 19.
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OFFENCES IN RELATION TO PERSONS IN CUSTODY.

Section 20.

(guard

")

picquet I [wilfully] releasing without proper authority a

patrol person committed to his charge,
post J

/o \ I -+\? . , 1 allowing to escape"! committed to his charge /keep.

I able excuse J
a person * whom " was his duty to ~

Section 21.

(la.) Unnecessarily detaining a /arrest l^jn,
person in | confinement |

wlthout Bringing hi

(1&.) Unnecessarily failing to bring a person's case before the proper authority for

investigation.

f into whose

(2.) After having
committed a
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pawning

(*.) Making away with by >& military decoration granted him.

| (4.) Wilfully injuring

I [otherwise] J

f his arms.
his ammunition.

I
his equipments,
his instruments,
his clothing.
his regimental necessaries.

a horse of which he had charge.
a military decoration granted him.

fa comrade.
I an officer.

property belonging to
<,
a regimental mess.

|
a regimental band.

[ a regimental institution.

public property.

(5.) Ill-treating a horse used in the public service.

OFFENCES IN KELATION TO FALSE DOCUMENTS AND STATEMENTS.

(1.) In

^report
return
muster roll

I pay list

ii certificate

book
route

[other

\jlocument]

Section 25.

made by him 1

duty to ascertain
|

maklng of

the accuracy J
(a

false statement,
a fraudulent state-

ment,
an omission with

intent to defraud.

(2.)
f Knowingly, and
\ with intent to

finj

\dei

injure some
person

defraud

/suppressingi

\

making away with

defacing
altering j

(3.) Where it was his official duty to make a declaration respecting any matter knowingly
making a false declaration.

document T

which it I preserve.
was his

|
produce,

duty to J

(I.) When signing a document
relating to

Section 26.

fpay
arms
ammunition
equipments
clothing
regimental
necessaries

provisions
furniture

bedding
blankets
sheets
utensils

. forage
^stores

leaving in Wank a material part for

which his signature was a voucher.

J

such accusation to be

Section 27.

(I.) Making a false accusation against
-j a^^jg" f

, . -
v,r,i ;,,<. f knowingly making a false statement / an officer.

(

wherT
S
he though j

affect^ the ch racter of L a soldier -

wnere ne inougni<; fmateri'il facts
himself wronged I knowingly and wilfully suppressing !

a materjai ^^^
("desertion.

("been guilty of -I fraudulent enlistment.

(3.) Falsely stating to his
| (.desertion from the navy.

commanding officer J , , fa portion of the regular forces,

that he had 1
ser* eQ 1] l

^?
u

I a portion of the reserve forces.

^ tl. 1 a portion of the auxiliary forces.

(
charged from | th^ nRVV

(4.) Making a wilfully false /military officer
jj t f a prolonRatlon of furlough,statement to a \justice J
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OFFENCES IN KELATION TO COURTS-MARTIAL.

Section 28.

/i WK i i /summoned \ as a witness before a court-martial, making default
(l.) v luiy

[ ordered to attend J in attending.

(
take an oath legally required by a court-martial to be taken.

(2.) Refusing toi make a solemn declaration legally required by a court-martial to be

L made.

(3.) Refusing to produce/ power \legaHy required by a court-martial to be produced
a document in hia \control J by him.

(4.) Refusing when a witness, to answer a question to which a court-martial might legally

requiie an answer.

(5.) Being guilty of contempt of [
using

{threatening }
langua e -

acuurt-martial by ']
. /an interruption \ in the proceedings of such

? \adisturbance / court.

Section 29.

(1.) Wilfully giving"| oath
,.

(a
court-martial.

false evidence Lolemn de_ I before J a court \authorised by the Army Act to

ined
n
on

eX
clarationj Ian officer / administer an oath.

OFFENCES IN EELATION TO BILLETING.

1 of the occupier
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OFFENCES IN EELATION TO IMPRESSMENT OF CARRIAGES.

Section 31.

(1.) Wilfully demanding J animals

(2.)

which were not actually required for purposes
authorised by the Army Act.

Failing to comply with the provisions of the Army ("the payment of sums due

Act, relating to the impressment of carriages, us< for carriages.

regards I.the neighing of the load.

( to travel against the will

of the person in charge

(3.) Constraining -I an animal
- 1

f furnished in pursuance of

fa carriage |
the provisions of the

thereof, beyond
proper distance.

the

illrEr~w^ges
weight'

(

Laves ,
,... ..,,. .,.,.*...., .

t.hflrnAf a greater
than he was

required by the said

L. provisions 10 carry.
Failing to discharge as ("a carriage"! furnished in pursuance of the provisions of

speedily as practic-< an animal > the Army Act relating to the impressment
of carriage-.

baggage \ not entitled to be
stores / carried.

though

,

fi
,

'

able
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MISCELLANEOUS MILITARY OFFENCES,

(1.) Using

Section 35.

\ words regarding the Sovereign.

Section 38

(1.) Without
j"
verbally ^

due J in writing 1

autho-i by signal f
rity {[otherwise])

("
some forces

the numbers of l

so '

fo
the position of

] S0^tore 3 of i

I the forces
some prepaO opera- ^
rations for I tions lof some
some orders

j

move-
[

forces J
relating to J mentsj

at such time
and in such
manner as

to have pro-
duced effects

injurious to

His Majes-
ty's service.

(1.)

Section 37.

la soldier.

(2.) After receiving the fan officer \unlawfullydetaining \ .. . ,

pay of \ a soldier /unlawfully refusing to pay /
"

/Striking
jL Ill-treating .

Section 38.

fFighting }

,. . I Promoting 1

due](l ->

] Being concerned in
f
a due] '

t Conniving at fighting J

(2.) Attempting to commit suicide.

Section 39.

n Min rniliratirml f
to deliver over to the civiH faccused of an

beZm o [neglecting I magistrate I an officer I offence pun-60

[refusing
1 to assist in the lawful ap- [a soldier 1 ishable by a

prehension of[_

fAn

act "I

Disorder I

to the PreJ u<^ice

Neglect J

J

Section 40.

^ 8od order and military discipline.

Section 41.

civil court.

' When on active service "\

In Gibraltar f treason.
In some place not in the United Kingdom or

| committing murder.

(1-4.) {
Gibraltar and more than one hundred }

the offence-, manslaughter.
miles as measured in a straight line from I of I treason-felony.
any city or town in which he can be tried { rape.

[ by a competent civil court for the offence J
(5.) Committing a civil offence, that is to say [state the offence according to English {"if,

cither using legal terms, e.g., arson, larceny, larceny from the person, assault, robbery,
with violence, &c., or, in ordinary language, e.g., stealing, wilfully injuring property,
setting fire to a house, <fcc.]

Section 155.

TNegotiating
Acting as

,. , , I agent for
(1~S ->

] Aiding
j Conniving
L at

the /sale
1 purchase

,

ttie
1 receiving

a commission in His Majesty's regular
forces.

fpromotion in \

Cot any valuable
| retirement His Majes-

j

consideration in
1,

from V ty's regular
L respect of any | employment |

forces.

L in J

any exchange made in"|
manner not autho- j

rised by regulations
j

made in pursuance (sum of money \ . . /given,
of the Regimental ([consideration]}

r
? L received.

Exchanges Act, 1875, I

and in respect of
I

which a
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ILLUSTEATiON OF CHARGE. App. I.

Note. The following is an illustration of a complete charge-

sheet, with statement of offences and particulars, as it would be

placed before a district court-martial.

CHARGE-SHEET.

The accused, No. 153, Private John Smith, 2nd Battalion

shire Regiment, a soldier of the regular forces, is charged
with

Using threatening language to his superior officer First

.

at Topsham Barracks, Exeter, on the 20bh January, 1907, said to

Serjeant William Robinson, the shire Regiment,
"
I will

punch your head," or words to that effect.

Resisting an escort whose duty it was to have him in charge Second
in that IIP charge.

Sec. 10 (3).

at Exeter, on the 20th January, 1907, resisted the escort taking
him to the guard detention room, and kicked Private John Jones,
one of the said escort, and damaged the trousers of Private James

Brown,- another of the said escort, to the value of five shillings.
A. B.,

Exeter, Commanding Depot shire Regiment.
22nd January, 1907.

To be tried by a district court-martial.

X. Y.,

Commanding Western Counties
( h-ouped Regimental District (or Staff Officer,
who should sign for Commanding G.R.D.).

Exeter,
24th January, 1907.

The following further Illustrations &f Charges will be found useful.

They are not part of the Appendix to the Rides of Procedure.

FURTHER ILLUSTRATIONS OF CHARGES.
Xvte. The words in brackets in the following illustrations of charges do

not necessarily form part of the charge, but are sometimes alternatives, and
sometimes are inserted as aggravating or explaining the offence, or for the

purpose of the award by the court of stoppages from pay.
Where the words in brackets are "when on active service" they alter

the gravity of the charge, and are very material, but are inserted in brackets
because the charge will be a good charge without them, although if they are
omitted the charge will be for a loss grave offence.

The words " soldier of the regular forces
"

in the description of the
accused are not essential where he is described as belonging to a regiment
or battalion in the regular forces.

A second charge may be added to the charge-sheet as an alternative
to the first charge in those cases (some of which are mentioned in the notes)
where it is doubtful whether the offence committed by the person amounted
to one charge or to the other.

No. 1.

CHARGE-SHEET. gee _ 4 (2;.

The accused. No.
,
Private , Battalion,

.Regiment, a soldier of the Eegular Forces, is charged with

Shamefully casting away his arms in the presence vft/ie enemy,
in that he, at

, on ,
when on outlying picquet, and attacked

by the enemy, shamefully cast away his rifle, left his picquet, and. ran away.
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No. 2.

CHARGE-SHEET.
Sec. 4 (7). The accused, No. Private

, Battalion,
Regiment, a soldier of the Eegular Forces, is charged with

Misbehaving before the enemy in such a manner as to show cowardice,
in that he, at

,
on

, during an attack on
, and

when under the enemy's fire, fell out of the ranks, under pretence of being
unable to march further,

No, 3.

CHARGE-SHEET.
Sec. 5 (1). The accused, No. , Private , Battalion,

Regiment, a soldier of the Eegular Forces, is charged with
When on active service, without orders from his superior officer, leaving the

ranks on pretence of taking wounded men to the rear,
in that he, at on

,
when in the ranks, and during an attack

upon ,
without orders from his superior officer, on pretence

of taking to the rear Lieutenant who was
wounded, left the ranks.

No. 4.

CHARGE-SHEET,
Sec, 5 (2). The accused, No.

,
Private

, Battalion, Regiment,
a soldier of the Regular Forces, is charged with

When on active service, wilfully destroying 'property without orders from his

superior officer,
in that he, on

,
in

,
and encamped near the village

of
, without orders from his superior officer, wilfully set fire to

a dwelling-house, situate in the said village.

No. 5,

CHARGE-SHEET.
Sec. 6 (la). The accused, No.

,
Private

, Battalion, Regiment,
a soldier of the Regular Forces, is charged with
When on active service leaving his commanding officer to go in search oj

plunder,
in that he, on

,
when belonging to a force in military occupation

of
,
and when marching with his battalion under Lieutenant-

Colonel
, through the town of , left his commanding

officer, and went in search of plunder.

No. 6.

CHARGE-SHEET.

Sec. 6 (lc). The accused, No.
,
Private

, Battalion, Regiment,
a soldier of the Regular Forces, is charged with

\_When on active service] forcing a safeguard,
in that he, at

,
on

,
in

, wilfully, and after being duly
warned, entered a dwelling-house in street, at

,
in which,

by orders of the General commanding, Serjeant had been placed
as a safeguard, for the protection of the occupants and the property therein,
and took therefrom five bottles of wine, value

,
or thereabout.

No. 7.

CHARGE-SHEET,

See. G(laf).
The accused, No.

,
Private

, Battalion, Regiment,
a soldier of the Regular Forces, is charged with

[ When on active service'] forcing a soldier when acting as sentinel,

in that he, at
,
on

,
after being warned by the sentry on

No. Post, Guard, not to pass, passed the said sentry.

No. 8.

CHARGE-SHEET.

Sec 6 (l/)
Tne accused, No. ,

Private
, Battalion, Regiment,

a soldier of the Regular Forces, is charged with

|_TFAen on active service] doing violence to a person bringing provisions to

the forces,
in that he at

,
on ,

assaulted ons
,
a sutler, who

-
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bringing into camp bread and vegetables for the use of the troops [and
forcibly took from him a portion of the same, value ].

No. 9.

CHARGE-SHEET.
The accused, A.B., sutler, being subject to military law as a soldier by Sec. 6 (I/)

reason of accompanying His Majesty's troops on active service in [Egypt], is

charged with
When on active service committing an offence against the person of a resident

in the country in which he ivas serving,
in that he, at

,
on

,
committed a rape on

of

No. 10.

CHARGE-SHEET.
The accused, No. Private

, Battalion, Regiment, Sec. 6 (If).
a soldier of the Regular Forces, is charged with

When on active service committing an ojfence against the person of an
inhabitant of the country in which he was serving,

'

in that he,
at

,
on in Egypt, assaulted

,
of

No. 11.

CHARGE-SHEET.
The accused, No.

,
Private

, Battalion, Regiment, Sec. 6 (\g) t

a soldier of the Regular Forces, is charged with

[ When on active service] breaking into a house in search of plunder
in that he, at

,
in [Egypt] ,

on broke open the front
door of a dwelliug-hou.se No.

,
in street, and entered it in

search of plunder.

No. 12.

CHARGE-SHEET.
The accused, No.

,
Private

, Battalion, See. 6 (lA)

Regiment, a soldier of the Regular Forces, is charged with
[ When on active service] by discharging fire-arms, intentionally occasioning

false alarms on the march,
in that he, on

,
when on the march with his Battalion

between and
, by intentionally discharging his rifle,

occasioned a false alarm.

Note. If there is a doubt as to whether the discharge of the rifle was intentional,
a charge similar to No. 14 can be added as an alternative in the same charge-sheet.

No. 13.

CHARGE-SHEET.
The accused, No.

, Private , Battalion, Regiment, 3ec. 6 (I/.-).

a soldier of the Regular Forces, is charged with
When a soldier acting as sentinel [on active service] sleeping on his post,

in that he, at
,
on

,
between 1 and 2 a.m. when sentry on

No. Post Guard was asleep.

No. 14.

CHARGE-SHEET.
The accused, No. , Private , Battalion, Regiment, Sec. *5 (2u).

a soldier of the Regular Forces, is charged with
By dischargingfire-arms, negligently occasioning false alarms in camp,

in that he, when encamped with
,
at

,
on

by negligently discharging his rifle at about midnight, occasioned a false
alarm in the said camp.

No. 15.

CHARGE-SHEET.
The accused, No.

, Serjeant , Battalion,
Regiment, a soldier of the Regular Forces, is charged with

Causing a mutiny in forces belonging to His Majesty's Itegular Forces, _.
in that he, at

,
on

,
in his 'Barrack Room addressed S*

Serjeant ,
Private

,
and other soldiers,

Regiment, there assembled, in mutinous language, by advising them not to
Sec- "' ( J '

V

(M.L.) 2 M
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turn out at Commanding Officer's Parade at 10 o'clock next day in

consequence of which language they, the said Serjeant ,

and Private
,
and other soldiers of the said Battalion, did

not tiirn out for the said parade.
Second Endeavouring to persuade persons in Bis Majesty's Regular Forces to join in

charge. a mutiny,
Bee. 7 (26).

i'1 that he, at
,
on stated in the first charge,

endeavoured to persuade Lance-Corporal , Battalion,

Regiment, to join in a mutiny, and not to mount guard, for which duty he,
the baid Lance-Corporal, had been duly warned.

No. 16.

(Joint Trial.)

CHARGE-SH EET.

Sec. 7 (3a).
1'ne accused persons, No.

, Private, , Battalion,

.Regiment, and No.
,
Private

, Battalion,

Kegiment, soldiers of the llegular Forces, are charged with

Joining in a mutiny in forces belonging to His Majesty's Regular
Forces,
in that they, at

,
on [or about] joined in a mutiny by

combining among themselves \ ,nd with other soldiers of the
]

to resist and offer violence to their superior officers in the execution of their

duty.

Note. This charge is equally applicable to the case where a single person is

charged.

No. 17.

CHARGE-SHEET.
The accused, Bombardier

, Battery, Royal .Field
j

Artillery, a soldier of the Regular Forces, is charged with I

After coming to the knowledge of an intended mutiny in forces belonging to

His Majesty's Regular Forces, failing to inform without delay his commanding
officer of the same,
in that he, at

,
on

,
was present in the public-house known

as the Red Lion, where Bombardier
,
Gunner ,

and other soldiers of Battery, Royal Field Artillery were assembled,
and, in his hearing, agreed to cut up and destroy the harness belonging to

the said Battery, and failed to inform his commanding officer thereof.

No. 18.

CHARGE-SHEET.

Sec. 8 (1). The accused, No.
,
Private

, Battalion,

Regiment, a soldier of the Regular Forces is charged with

Striking his superior officer, being in the execution oj his office,

in that he, at
,
on , struck with his fist in the face

Corporal , Regiment, who was at the time .

in command of an escort taking soldiers in custody to the guard-room.

No. 19.

CHARGE-SHEET.
Sec. 8 (2a). The accused, No.

,
Private

, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

[ When on active service^ offering violence to his superior officer, in that he,
at

,
on ,

when checked by Corporal ,

Regiment, attempted to strike the said corporal.

No. 20.

CHARGE-SHEET.

Sec. 8 (26). The accused, No. , Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

f When on active service] using threatening language to his superior officer,
in that he, at

,
on

,
after having been

awarded a punishment by his commanding officer, said to Sei'jeant

, Regiment," C'U be revenged on you for this, yet."
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No. 21.

CHARGE-SHEET.
The accused, No.

,
Private

, Battalion, Sec. 9 (1).

Regiment, a soldier of the Regular Forces, is charged with

Dixobei/ing in such manner as to show a wilful defiance <>j anthoriti/, n

lawful command given versonafly by his superior officer, in the execution of his

office.

in that he, at ,
oil when personally ordered by

Captain , Regiment, upon commanding
officer's parade, to take up his rifle and fall in, did not do so, divesting
himself at the same time of his waist belt, and saying,

"
I'll soldier no more,

you may do what you please."

No. 22.

CHARGE-SHEET.
The accused, No. Private

, Battalion, Sec. 9 (2),

Regiment, a soldier of the Regular Forces, is charged with

[
When 'on active service] disobeying a lawful command given by his

superior officer,
in that he, at

,
on did not leave the canteen when

ordered to do so by Corporal , Regiment.
No. 23.

CHARGE-SHEET.
The accused, Captain , Battalion, Regiment, an Sec. 10 (1).

officer of the Regular Forces, is charged with
When concerned in a qriarrel, refusing to obey an officer whs ordered him into

arrest,
in that he, on

,
in the ante-room, of the officers' mess

at
,
after having quarrelled with and struck Lieutenant

Regiment, on being ordered into arrest

by Lieutenant Regiment, refused
to obey the order.

No. 24.

CHARGE-SHEET.
The accused, No.

, Corporal , Dragoons, a soldier Sec. 10 (2),

of the Regular Forces, is charged with

Striking a person in lohose custody he was placed,
in that he, at

,
on

,
when placed in the custody of

Police Constable
,
struck with his waist-belt, on the head, the

said Police Constable.

No. 25.

CHARGE-SHEET.
The accused, No. , Drummer , Battalion, Sec. 10 (4).

Regiment, a soldier of the Regular Forces, is charged with

Breaking out of Barracks,
in that he at

, on ,
broke out of barracks, when his duty

required him to be in barracks.

No. 26.

CHAKGE-SHEET.
The accused, No.

, Serjeant Hussars, a soldier Sec. 11.
of the Regular Forces, is charged with

Neglecting to obey camp orders,
in that he, at

,
on bathed in the river

, above
camp, contrary to a camp order directing all persons to abstain from bathing
in that part of the river.

No. 27.

CHARGE-SHEET.
The accused, William Robinson, being a person subject to military law as Sec. 11.

an officer by reason of his accompanying His Majesty's Forces on active
service in Afghanistan, and holding a pass entitling him to be treated on
the footing of an officer, is charged with

Neglecting to obey camp orders,
in that he, on

,
entered the village of

, contrary to a camp
order directing all persons to abstain from entering that village.

(M.L.) 2 M 2
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No. 28.

CHARGE-SHEET.

Sec. 12 (la). The accused, No.
,
Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

[HVitw on active service} deserting His Majesty's Service,
in that he, at

,
on

,
absented himself

from Regiment, until apprehended at ,

on
, by the civil power, as a stowaway on board the

steamer , which was about to leave the harbour
for

No. 29.

CHARGE-SHEET.
Sec. 12 (In). The accused, No. , Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

[ When on active service] attempting to desert His Majesty's Service,
in that he, at

,
on

,
concealed himself in a back room

of a house situate in
,
and when apprehended by the military

police on the same day was partly dressed in plain clothes.

Note. In the two preceding charges, if tlie soldier was under orders for active

service, the charge will be the same, with the substitution of "under orders for

active service" for "on active service."

No. 30.

CHARGE-SHEET.
Sec. 12 (la). The accused, No.

,
Private

, Battalion,

Regiment, a soldier of the the Regular Forces, is charged with

Deserting His Majesty's Service,
in that he, at

,
on

,
absented himself

from Regiment, until apprehended by the civil

power at
,
on [where he was in civil employment,

and dressed in plain clothes].
No. 31.

CHARGE-SHEET.

Sec. 12(la). The accused, No.
, Private

, Dragoons,
a soldier of the Regular Forces, is charged with

[ W'hen under orders for active service}
Destrting His Majesty's Service,
in that lie, at

,
on

,
when under orders for embarka-

tion for active service, absented himself from the of until

the of
, with intent to avoid such embarkation.

No. 32.

CHARGE-SHEET.

Sec. 13 (1).
The accused, No.

, Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with
Fraudulent enlistment,

in that he, at
,
on

,
when belonging to

the Regiment, without having fulfilled the conditions

enabling him to enlist, enlisted into His Majesty's Regular Forces for general
service [or for service in the regiment], thereby obtaining a
free kit, value

No. 33.

CHARGE-SHEET.

Sec. 14 (1). The accused, No.
,
Private

, Dragoons, a soldier

of the Regular Forces, is charged with

Assisting a person subject to Military Law to desert His Majesty 's Service,
in that he, at

,
on [or about

| ,
well knowing that

Private
, Regiment, was about to desert,

provided him with a suit of plain clothes.

No. 34.

CHARGE-SHEET.

The accused, No.
, Private , Lancers, a soldier

of the Regular Forces, is charged with

Absenting himself without leave,
in that he, at absented himself from tattoo roll call

on till 7.30 a.m. on
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No. 35.

CHARGE-S HEET.

I

The accused, No. ,
Gunner

, Battery, Royal Field gec> 15 (2).

Artillery, a soldier of tlie Regular Forces, is charged with

Failing to appear at the, place of rendezvous appointed by his commanding
officer,
in that he, at on

,
when in billet in the town

of
,
failed to appear at the market square in that town, the

place of rendezvous duly appointed by ,
his commanding officer.

No. 36.

CHARGE-SHEET.
The accused, No.

, Bugler , Battalion, gee. 15 (3).

Regiment, a soldier of the Regular Forces, is charged with
When in camp being found beyond the limits fixed by Regimental Orders

without a pass or written leavefrom his commanding officer,
in that he, when encamped near Exeter, was found on

,
in

Topsham, without a pass from his commanding officer.

No. 37.

CHAUGE-SHEET.
The accused, Lieutenant

, Regiment, an officer of the Sec. 1C.

Regular Forces, is charged with

Behaving in a scandalous manner unbecoming t/ic character of an officer
and a gentleman,
in that he, at

,
on

,
in payment of his mess

account, gave Mr.
,
the mess man, a cheque for 31/. on Messrs.

Cox and Co., Army Agents, well knowing that he had not sufficient funds in
the hands of the said Agents to meet the said cheque, and having no
reasonable grounds for supposing that the aforesaid cheque would be
honoured when presented.

No. 38.

CHARGE-SHEET.
The accused, Captain , Regiment, an officer of the Sec - 16-

Regular Forces, is charged with

Behaving in a scandalous manner unbecoming the character oj an officer
and a gentleman,
in that he, at

,
on

, [or between
and

], wrote and sent to his commanding officer, Lieut. -

Colonel
, Regiment, an anonymous letter in which he

made use of the following words:
"
By stopping leave and overworking your officers and men, you make the

Regiment a hell upon earth. Your tyrannical conduct is a matter of general
remark, and you may rely on it, unless yon change, complaints will be made
against you at the next General's Inspection."

No. 39.

CHARGE-SHEET,
The accused, Captain , Army Pay Department, an officer Sec. 17 a~).

of the Regular Forces, is charged with
When charged with the care ofpublic money, embezzling the same.

in that he, at on . [or between
and

],
when charged with the care of public money,

having received a cheque for twenty-five pounds to cash for public purposes,
applied the cash to his own use.

Note. The particulars should state the acts which are alleged to have been done
by the accused and to amount to embezzlement.

No. 40.

CHARGE-SHEET.
The accused, Quartermaster , Royal Army Medical Corps, an Sec. 17 (a),

officer of the Regular Forces, is charged with
When charged with the care of public goods, fraudulently misapplying the

same,
in that he, at

,
on [or about] ,

when charged
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with the care of ten rugs for hospital use, value
or thereabout, used the said rugs for his own bed [gave the same away to

Serjeant and Private
,
for their own use].

No. 41.

CHARGE-SHEET.
Sec. 17 (a). The accused, No.

, Corporal , Army Ordnance Corps, a
soldier of the Regiilar Forces, is charged with

When concerned in the care ofpublic goods, stealing the same,
in that he, at

,
on [or about] when employed

in the care of Ordnance Stores, stole three revolver pistols value twenty-
eight shillings each, part of the said stores.

No. 42.

CHARGE-SHEET.

Sec. 17 (a).
The accused, No. , Staff Serjeant

Army Service Corps, a soldier of the Kegular Forces, is charged with
When concerned in the distribution of public goods,fraudulently misapplying

the same,
in that he, at

,
on

,
when concerned in the

distribution of coals to Battalion, Regiment, with intent to

defraud, issued four sacks thereof, weighing two cwt. each or thereabout,
of a total value of

,
or thereabout, to

,
a person not

entitled to receive them.

No 43.

CHARGE-SHEET.

Sec. 18 (la). The accused, No.
,
Private

, Battalion,

Regiment a soldier of the Regular Forces, is charged with

Malingering.
in that he, at

,
on

, [between
and ], with the intention of evading his duties as a soldier

counterfeited dumbness.

No. 44.

CHARGE-SHEET.

See. 18 (Ib).
The accused, No.

,
Private

, Hussars, a soldier of

the Regular Forces, is charged with

Feigning disease,
in that he, at

,
on

, pretended to Surgeon
that he was suffering violent pains in the head and down his back, whereas
he was not so suffering.

No. 45.

CHARGE-SHEET.

Sec. 18 (2a). The accused, No.
,
Private

, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Wilfully maiming himself with intent thereby to render himself unfit for
service,
in that he, at

,
on

,
when sentry on No.

Post Guard, by discharging his rifle wilfully, blew off the fore and
middle finger of his right hand.

No. 46.

CHARGE-SHEET.

Sec 18 (3)
^^e aceuse(^i No. ,

Private
, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Being wilfully guilty of misconduct by means of which misconduct he delayed
the cure of disease,
in that he, at

,
on

, [between
and ], when under medical treatment for syphilitic sores,

tampered with the said sores by the secret application of bluestone.

No. 47.

CHARGE-SHEET.

Bee. 18 (3).
The accused, No.

,
Private

, Battalion,
Regiment, a soldier of the Regular Forces, is charged with

Wilfully disobeying orders by neans ofwhich disobedience he delayed the cure

of his disease [or infirmity],
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in that he, at ,
on ,

when under medical treatment for an
abscess in the leg, refused to submit to the treatment, viz., a surgical opera-
tion, deemed advisable to effect his cure, and as such ordered by ,

Royal Army Medical Corps, in medical charge of the accused.

No. 48.

CHARGE-SHEET.

The accused. No. ,
Private (Lance-Corporal) Sec. 18 (<kz).

I

Hussars, a soldier of the Regular Forces, is charged with

Stealing public money,
iu that he, at

,
on

,
when entrusted by Staff -

Serjeaut-Major with the sum of five shillings public money,
for the purpose of paying for the transmission of five official telegrams,
applied the same for his own use.

No. 49.

CHARGE-SHEET.

The accused, No.
,
Private

, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Stealing goods, the property of a comrade, First

in that he, in the Cambridge Barracks at Portsmouth, on ,
charge,

stole a watch, the property of Charles Williams, a private in the same Sec. 18 (4).

regiment :

Receiving, knowing them to be stolen, goods, the property of a comrade, Second
in that he, at Portsmouth, at the place and on the day aforesaid was in charge,

possession of a watch stolen from the said Charles Williams, which he Sec. 18 (46).

knew to have been stolen.

No. 50.

CHARGE-SHEET.

The accused, No.
,
Private , Battalion, gee. 18 (5a).

Regiment, a soldier of the Regular Forces, is charged with
Such an offence of a fraudulent nature as is mentioned in sub-section 6 of

Section 18 of the Army Act,
in that he, at

,
on [or about] ,

when employed as
an assistant in the regimental canteen, with intent to defraud, added water
to a cask of ale belonging to the stores of the said canteen.

No. 51.

CHAKGE-S HEET.

The accused, No. ,
Private

, Battalion, Sec. 19.

Regiment, a soldier of the Regular Forces, is charged with

[ When on active service~\ Drunkenness on duty,
in that he, at

,
on

,
when on duty [on parade] was drunk.

Note. A soldier drunk when on the line of march may be tried for being drunk
on duty. See chapter iii, para. 28.

I In order to enable a court-martial to award field punishment, it is essential

to allege
" when on active service."

If a soldier was on special duty, e.g., parade or picquet, that special duty should
be stated.

No. 52.

CHARGE-SHEET.

The accused, No.
,
Drummer

, Battalion, Sec. 19.

Regiment, a soldier of the Regular Forces, is charged with

[
When on active service] Drunkenness

in that he, at , on ,
was drunk [having

been previously warned for duty].
I Note.- If the offender has been warned for special duty, e.g., night picquet, or in

[aid of the civil power, the nature of that special duty should be stated.
In order to enable, a c-ourt-martial to award field punishment, it is essential

I to allege
" when on active service."

No. 53.

CHARGE-SHEET.

The accused, No.
, Serjeant Battalion Sec. 20 (1)

Regiment, a soldier of the Regular Forces, is charged with
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Bee. 20 (1).

Sec. 20 (2)t

Sec. 20 (2).

Sec. 22.

Sec. 22.

First

charge.

Sec. 24 (1).

Second
charge.

Sec. 24 (2).

When in command of a picqnet wilfully releasing ,
without proper authority,

a person committed to his charge,
in that he, at

,
on

,
when in command of a picquet

patrolling the town, released Private
,

.

Begiment, a person who had been committed to his charge by provost- 1

Serjeant

No. 54.

CHARGE-SHEET.
The accused, No.

, Serjeant , Battalion,

Eegiment, a soldier of the Eegular Forces, is charged with
When in command of a guard releasing, without proper authority, a

person committed to his charge, \

in that he, at on when in command of the
barrack guard, without authority released Corporal
Battalion, Eegimeut, a person committed to his charge.

I

No. 55.

CHARGE- SHEET.

The accused, No.
, Corporal , Battalion,

Eegiment, a soldier of the Eegular Forces, is charged with

Wilfully allowing to escape a person committed to his charge,
in that he, at Liverpool, on

,
when in command of an escort

conducting to Dublin Private
, Battalion,

Eegiment, a person committed to his charge, without valid cause left the I

person and escort, when the said person escaped. |

Note. Upon this charge a court-martial is competent to find the accused

guilty of " without reasonable excuse, allowing to escape'the person committed to I

his charge." Sec. 56 (5) Army Act.

No. 56.

CHARGE-SHEET.
The accused, No. , Corporal , Battalion,

Eegimeut, a soldier of the Eegular Forces, is charged with
Without reasonable excuse allowing to escape a person committed to his\

c karge,
in that he, at

,
on

,
when conducting to his

Battalion, Private
, Battalion, Eegiment,

a person committed to his charge [allowed a crowd to assemble round the
|

said person without taking reasonable means to prevent it, and thus] permitted I

the escape of the said person.

No. 57.

CHARGE-SHEET.
The accused, No.

,
Private

,

soldier of the Eegular Forces, is charged with
When a person in confinement escaping,

in that he, at
,
on

,
when in confinement

at escaped.

No. 58.

CHARGE-SHEET.
The accused, No.

,
Private

, Battalion,

Eegiment, a soldier of the Eegular Forces, is charged with
When a person in lawful custody attempting to escape,

in that he, at
,
on when proceeding under

escort to
,
broke away from his escort and attempted to I

escape.

No. 59.

CHARGE-SHEET.
The accused, No.

,
Private

, Battalion,
Eegimeut, a soldier of the Eegular Forces, is charged with

Making uioay with by pawning his clothing and regimental necessaries,
iu that he, at

,
on [or about] , pawned to

,

for the sum of five shillings, one pair of ankle boots and two brushes, and
one flannel shirt:

Losing by neglect his clothing and regimental necessaries,
in that he, at the place and on [or about] the day aforesaid, was deficient

Dragoon Guards, a
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of the articles of his clothing and regimental necessaries specified iu the first

charge.
Aloie. If the accused sold his clothing, &c., this same charge can be used with

the substitution of
"
selling" for "pawning."

The second charge should only be added where there is any doubt about the

proof of the pawning or selling being sufficient.

No. 60.

CHARGE-SHEET.

The accused, No. ,
Private , Battalion, sec . 24 (2).

Regiment, a soldier of the Regular Forces, is charged with

Losing by neglect his equipments, clot/ting, and regimental necessaries,
in that he, at

,
on [or about] was deficient of one

waist-belt, value
,
one serge frock value ,

and two pairs of socks.

No. 61.

CHARGE-SHEET.
The accused, No.

, Colour-Serjeant , Battalion, Sec. 25 (1).

Regiment, a soldier of the Regular Forces, is charged with

In a document signed by him knowingly making a fraudulent statement,
in that he, at

,
on [or about] , [between

and ],
in his capacity as pay-serjeant of company,

Regiment, fraudulently entered in his cash account for the month of
,

19
,
the following item Washing bills, three pounds four shillings and two

pence, whereas the actual amount paid by him in respect of such bills was two

pounds fifteen shillings and four pence.

No. 62.

CHARGE-SHEET.
The accused, No.

, Colour-Serjeant , Battalion, Sec. 25(2).

Regiment, a soldier of the Regular Forces, is charged with

Knowingly and with intent to defraud, altering a document which it ivas his

duty to preserve,
in that he, at

,
on [or about] [between

and ], in the Military Savings Bank Form No. 2, statement of deposits
and withdrawals for the mouth of

,
19

, altered, with intent to

defraud, the figure 2 sterling, representing a withdrawal made by
Private

, Regiment, and changed it into 3 sterling.
Note. The name of the person whom the accused intended to defraud should be

stated where possible.

No. 63.

CHARGE-SHEET.
The accused, No.

, Colour-Serjeant , Battalion, Sec. 25 (2).

Regiment a soldier of the Regular Forces, is charged with

Knowingly and with intent to defraud making aioay with a document which it

was his duty to preserve,
in that he, at

,
on [or about] ,

with intent to defraud,
burned the pay sheet of A Company, Regiment, for the month
of

,
19

No. 64.

CHARGE-SHEET.

The accused, No.
,
Private

, Battalion, gec- 27 (i).

Regiment, a soldier of the Regular Forces, is charged with

Making a false accusation against a soldier knowing such accusation to be

false,
in that he, at

,
on

,
when appearing before

Captain , Regiment, to answer for a minor

offence, used language to the effect following, that is to say :
" The colour-

Serjeant is not fair in taking men for duty, and no one in the company can

get on if he does not give him a bribe," meaning thereby the colour-serjeant
of his company, Regiment, well knowing the said statement
to be false.

No. 65.

CHARGE-SHEET.
The accused, No.

,
Private Dragoons, a soldier of Sec. 27 (3 .

the Regular Forces, is charged with



554 Further Illustrations oj Charges.

Falsely stating to his commanding officer that he hud been guilty of desertion,

in that he, at
,
on ,

stated to ,
his

commanding officer, that he was a deserter from ,
well

knosving such statement to be false.

No. 66.

CHARGE-S HEET.

See. 29. The accused, No.
,
Private

, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Wilfully giving false evidence when examined on oath before a court-martial,
in that he, at

,
on

,
when examined as a witness

before a court-martial, stated on oath, that Private
,

Regiment, the person charged before the said court, was in his, the witness's,

company in his barrack-room, at
,
between 4 and 5 p.m.

on ,
well knowing such statement to be false.

No. 67.

CHARGE-SHEET.

Sec. 30 (3). The accused, No.
, Squadron Serjeant-Major Regiment |

a soldier of the Regular Forces, is charged with

Failing to comply with the provisions of the Army Act, with respect to

thepayment of the just demands of a person on whom soldiers under his command
and their horses had been billeted,

in that lie, at
,
on

, having himself with his horse,
and three soldiers Regiment, with their horses, been billeted on
Mr.

,
a keeper of a victualling house, failed to pay the said

Mr.
,
the sum of due to him for the said billets.

No. 68.

CHARGE-SHEET.

Sec. 32. The accused, No.
,
Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

After having been discharged with disgrace from a part [parts] of His

Majesty's Forces, enlisting in /he Regular Forces without declaring the, circum-

stances of his discharge [discharges},
in that lie, at

,
on ,

after having been discharged with

ignominy from
, [as incorrigible and worthless from ,

and on conviction of felony from ], enlisted in His Majesty's

.Regular Forces for general service [or, for service in the Regiment],
without declaring the circumstances of his discharge [discharges].

No. 69.

CHARGE-SHEET.

Sec. 33. The accused, No.
,
Private

, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Making a wilfully false answer to a question set forth in the attestation

paper which was put to him by or by direction of the justice before whom he

appeared, for the purpose of being attested,
in that he, at

,
on

,
when he appeared before A. B.,

a Justice of the Peace, for the purpose of being attested for general service

[or for service in the Regiment] to the question put to him,
Have you ever served in the Army ? answered,

" No "
; whereas, he had

served, as he well knew, in the Regiment.

No. 70.

CHARGE-SHEET.

Sec. 33. T
!
ie accused, No. ,

Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Making a wilfully false answer to a question set forth in the attestation

paper which was put to him by or by direction of the justice before whom he

appearedJor the purpose oj being attested,

in that he, at , on , when he appeared before

A.B., a Justice of the Peace, for the purpose of being attested for general
serTice [or for service in the Regiment], to the question put
to him, l)o you now belong to the Royal Navy ? answered " No"; whereas,
he was serving, as he well knew, in H.M.S.



Further Illustrations of Charges. 555

No. 71.

CHARGE-SHEET.

I The accused, No. ,
Gunner , Company, Sec. 38 (2).

I Royal Garrison Artillery, a soldier of the Regular Forces, is charged with

Attempting to commit suicide,

in that he, at ,
on ,

with iutent to commit suicide,

cut his throat with a rnzor.

No. 72.

CHARGE-SHEET.

The accused, No. ,
Private , Battalion, Sec. 40.

Regiment, a soldier of the Regular Forces, is charged with

An act to the prejudice of good order and military disci])Hne,

I
in that he, at on ,

when sentry over soldiers

in custody while employed on fatigue duty in the barrack yard, surreptitiously

gave to No.
,
Private , Regiment, one of

the said soldiers in custody, a pipe and some tobacco.

No. 73.

CHARGE-SHEET.

The accused, No. ,
Private , Battalion, Sec. 40.

Regiment, a soldier of the Regular Forces, is charged with

I Conduct to the prejudice of good order and military discipline,

in that lie, at ,
on ,

on returning as a. soldier In

custody to the guard-room on remand, said,
" What the do I care

for Captain [being the commanding officer of the accused]. He

may go to for me," or words to that effect.

No. 74.

CHARGE-SHEET.

The accused, No. , Private , Battalion, Sec. 40.

Regiment, a soldier of the Regular Forces, is charged with

Conduct to the prejudice of good order and military discipline,

in that he, at
,
on

, being liable to military duty,
rendered himself unfit for the performance of such duty by reason of

indulgence in alcoholic stimulants.

No. 75.

CHARGE-SHEET.

The accused, No.
,
Private , Battalion, Sec. 40.

Regiment, a soldier of the Regular Forces, is charged with
An act to the prejudice oj good order and military discipline,

in that he, at
,
on

,
made use of, or

j

was in possession

of], a document purporting to be a genuine pass [to be signed by ],

well knowing that it was not genuine [so signed].

No. 76.

CHARGE-SHEET.

The accused, No.
, Corporal , Battalion, gee. 40.

Regiment, a soldier of the Regular Forces, is charged with

Neglect to the prejudice of good order and military discipline,
in that he, at

,
on

,
after being duly warned by Colour-

Serjeant to parade the regimental defaulters at 3 p.m. on that day,
neglected to do so.

Note. This form of charge is applicable when wilful disobedience is not

imputed.

No. 77.

CHARGE-SHEET.

The accused, No.
, Serjeant , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Neglect to the prejudice of good order and military discipline,
in that he, at

,
between and ,

when in charge of

the recreation room, negligently conducted the supply of refresh-

ments authorised to be issued therein, and through such negligence caused a

loss to that institution of [or thereabout].
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Sec. 41.

Sec. 41.

Sec. 41.

Sec. 41.

First

charge.

Second
charge.

Sec. 41.

Sec. 41.

Mil. Act,
s. 10.

No. 78.

CHARGE-SHEET.
The accused, No. , Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with
When on active service committing the offence ofmurder,

in that he, at Ismailia, on [or aboutj ,
when on active service,

did feloniously, wilfully, ud of malice aforethought kill and murder one

Humantoo, a native of the East Indies, a camp follower.

No. 7!.

CHARGE-SHEET.
The accused, No.

,
Private

, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Committing a civil offence, that is to say, burglary,
in that he, at

,
on

,
at about midnight, forced open]

felony

,
and

I

[and
or

the back door of the dwelling house of , at

entered the eaid dwelling house, with intent to commit

feloniously took therefrom two silver caudle-sticks value

thereabout].
No. 80.

CHARGE-SHEET.

The accused, No. , Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Committing a civil offence,, that is to bay, robbery with violence,
in that he, at

,
on

, feloniously assaulted ,

and took from his person a silver watch and chain, value [or there-

about].
No. 81.

CHARGE-SHEET.

The accused, No.
,
Private

, Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Committing a civil ofence, that is to say, stealing,
in that he, at

,
on

, [under pretence of making a

purchase] stole from the shop of
,

a tobacconist, half a

pound of tobacco or thereabout, value
, belonging to the

said

Committing a civil offence, thai is to say, receiving stolen goods knowing
them to be stolen,
in that he, at

,
on

pound of tobacco or thereabout, value

said
,
which he knew to have been stolen.

was in possession of half a

the property of the

No. 82.

CHARGE-SHEET.

The accused, No. , Serjeant , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Committing a civil offence, that is to say, forgery,
in that he, at ,

on [or about] ,
with intent to defraud,

forged the name of Captain to a post office order for four pounds
two shillings and sixpence [and thereby obtained the sum of four pounds two

shillings and sixpence].
No. 83.

CHARGE-SHEET.

The accused, No. ,
Private , Battalion,

Regiment, a soldier of the Regular Forces, is charged with

Committing a civil offence, that is to say, uttering counterfeit coin,

in that he, at ,
on ,

in a public-house known as

the Royal Arms, uttered a counterfeit half-crown, knowing the same to be

counterfeit.
A'ote. The offender utters counterfeit coin if he endeavours to pass it in payment

of goods, &c., though it be not accepted, or if he tries simply to get it changed
into other money.

No. 84.

The accused, No.
the Battalion,

CHARGE-SHEET.

,
Private

Regiment, is charged with
,
a militiaman of
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After having been discharged with disgrace from a part [parts] <>J
Hi*

Majesty's forces, enlisting in the militia without 'declaring the circumstances of
his discharge [discharges],
in that he,' at ,

on ,
after having been discharged with

ignominy [as incorrigible and worthless, &c.] from Regiment,
enlisted in the militia for the county of

,
without declaring the

circumstances of his discharge.
ffote.

" Misconduct
"

is not included in the definition of "discharge with

disgrace," under the Militia Act of 1882.

No. 85.

CHARGE-SHEET.

The accused, No. ,
Private ,

a militiaman of Mil. Act
the Battalion, Regiment, is charged with sec. 3.

Absenting himself without leave,

in that he, at ,
on ,

without leave lawfully granted, or

reasonable excuse, failed to appear for the annual training of his battalion,

and remained absent until apprehended by the civil power at
,

on
No. 86.

CHARGE-SHEET.

The accused, No. ,
Private

,
a militiaman of mil. Act,

the Battalion, Regiment, is charged with sec. 26 (a).

Fraudulent enlistment,

iu that he at ,
oil ,

when belonging to the militia, and
on service as part of the Regular Forces, without having fulfilled the condi-

tions enabling him to enlist, enlisted into the militia [enrolled himself in the

volunteers'] for service in the Regiment.

No. 87.

CHARGE-SHEET.

The accused, No. ,
Private

,
a militiaman of Mil. Act,

the Battalion, Regiment, is charged with sec. 26 (a).

Making a wilfully false answer to a question set forth in the attestation

paper which was put to him by or by direction of the justice before whom
he appearedfor the purpose of being attested,

|iu
that he, at ,

on ,
when belonging to the Militia, wheu

he appeared before A. B., a Justice of the Peace, for the purpose of being
attested for the militin

,
to the question put to him, Do you now belong to

the militia, answered "No"; whereas he belonged, as he well knew, to

tha Battalion, Regiment.

No. 88.

CHARGE-SHEET.
The accused, No. ,

Private
,
a yeoman of the Mil. Act,

Regiment, is charged with sec. 23.

Absenting himself without leave, M. & Y.

in that he, at ,
on

,
without leave lawfully granted, or A-ct > 1901t

reasonable excuse failed to appear for the annual training of his regiment.

No. 89.

CHARGE-SHEET.

The accused, [name], belonging to the Army Reserve, is charged with K. P Act,

Using insulting language to a non-commissioned officer acting in the execution sec - ti -

of his office, and who would be his siijwior officer if the accused were subject to

military law,
in that he, at

,
on ,

when receiving his pay from

Colour-Sergeant , Regiment, said to him,
" You are

a cheat," or words to that effect.

No. 90.

CHARGE-SHEET.

The accused, [name], belonging to the Army Reserve called out for R. F. Act,
annual training, is charged with sec. 15.

Absenting himself without leave,

in that he, at , on , the place and time appointed
for him to attend, without leave lawfully granted or reasonable excuse,
failed to appear.
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SECOND APPENDIX.

App . II. FORMS AS TO COUETS-MAETIAL.

FORMS FOR ASSEMBLY OF COURTS-MARTIAL.

No. 1. General.

Form of Order for the Assembly of a General Court-Martial.

orders by commanding the

(Place, date.)
The detail of officers as mentioned below will assemble at

on the day of for the purpose of trying by a general
court-martial the accused person [persons] named in the margin [and
such other person or persons as may be brought before them].*

PRESIDENT.

is appointed president.!

MEMBERS.
bers and the

waiting
members WAITING MEMBERS.
may be
mentioned
by name, or
the number JUDGE-ADVOCATE.
and ranks
and the

appoint- has been [or ivhere the convening officer has
ment may t/ie appointment of a judge-advocate, is hereby] appointed judge-

named
be

advocate.

The accused will be warned and all witnesses duly required to

attend.

The proceedings will be forwarded to

Signed this day of

By Order,
A.B.

* Any opinion of the convening officer with respect to the composition

of the Court (see Rules of Procedure 20 and 21) should be added here,
thus :

"In the opinion of the convening officer, officers of different

corps are not, having due regard to the public service, available,"
or as the case may be.

t Add here, if the President is under the rank of field officer, and
the officer convening the Court is not under that rank, "In the opinion
of the convening officer a field officer is not, having due regard to

the public service, available."
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No. 2. District.
App. II

Form of Order for the Assembly of a District Court-Martial.

orders by commanding
(Place, date.)

The detail of officers as mentioned below will assemble at

on for the purpose of trying by district court-martial

the accused person [persons] named in the margin [and such other

person or persons as may be brought before them.JJ

PRESIDENT.

is appointed pret>ident.

MEMBERS.

The accused will be warned and all witnesses duly required to
Note-_

attend. These mem-
The proceedings will be forwarded to

^aTtin^
*he

Signed this day of membfrs
By Order, (if any)

. may be
mentioned
by name, or
the number

"I Ant/ opinion of the convening officer with respect to the composi- and ranks

tion of the Court (see Rules of Procedure 20 and 21) should be added ^^^
here, thus : appoint-

" In the opinion of the convening officer, officers of different ment may

corps are not, having due regard to the public service, available," named.
6

or as the case may be.

If the president is under the rank of field officer, and the con-

vening officer is not under that rank, after the words "
appointed

president," add " In the opinion of the convening officer a field
"

officer is not, having due regard to the public service, available,"

and if the president is under the rank of captain, add "In the opinion
" of the convening officer a captain is not, having due regard to

the public service, available."

If a judge-advocate is appointed, his appointment will be notified

or made in the same manner as in the Form of Order for the

assembly of a general court-martial.

No. 3. Regimental,

Form of Order for the Assembly of a Regimental Court-Martial.

orders by commanding
(Place, date.}

The officers mentioned below will assemble at

on for the purpose of trying by regimental court-martial

the accused person [persons] named in the margin [and such other

person or persons as may be brought before them].

PRESIDENT.

is appointed president.11

MEMBERS.
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Ann II
^ie accused will be warned and all witnesses duly required to

*_L_
'

attend.

The proceedings will be forwarded to

Signed this day of

By Order,
A.B.

IT If the president is under the ramk of captain, after the ivords

"appointed president," add " the court-martial being held on the
"
line of march," or " the court-martial being held on board the

,
a ship* commissioned by His Majesty," or "

in
" the opinion of the convening officer a captain is not, having due
"
regard to the public service, available."

* If the ship is not His Majesty's ship insert
" not."

No. 4. Field General.

[See below, p. 580.]

No. 5. Declaration for Suspension of Rules.

Form of Declaration of Military Exigencies or the Necessities of

Discipline under Rule of Procedure 104.

In my opinion [^military exigencies, namely (state them)~] render
*

f r
.

t
.

he "e'
it [timpossible] to observe the provisions of rulesj

discipline.]
on the trial of by court-martial assembled

t [or inex- pursuant to the order of the of

TSS"L Signed at this day of

rule or rules A.B.
which
cannot be
observed. [Instruction. Tins declaration must be signed by the officer whose

opinion is given, and will be annexed to the proceedings.'}

Army Form FORM OF PEOCEEDINGS OF COUETS-MARTIAL.
A. i)

Form of Proceedings of a General Court-Martial (including some of
the incidents which may occur to vary the ordinary course of

procedure), with Instructions for the guidance of the Court.

PROCEEDINGS OF A GENERAL COURT-MARTIAL, held at

on the day of 1 9 by order of

Commanding dated the

day of 19

PRESIDENT.

Rank. Name. Regiment.
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MEMBERS. A pp.
Rank. Name. Regiment.

, Judge-Advocate.

At o'clock the Court opens.
Trial of*

. insert No.,
N.B. The proper Army Forms, to be obtained from Convening Officers, will be used Rank,

in accordance with the instructions. No.me and
The same Form will be used for district courts-martial, and will apply as nearly as Regiment,

may be, with the substitution of "district" for "general," and with the omission, and appoint-
where there is no Judge-A<lvocate, of all reference to the Judge- Advocate. ment (if

For regimental courts-martial an Army Form will be used similar to the Form any).
for a general court-martial, with the substitution of "regimental" for "general,"
and with the omission of all reference to the Judge-Advocate.

(1.) The order convening the Court is read, and [a copy thereof]
is marked

, signed by the president, and attached to the

proceedings.
The charge-sheet and the summary [or abstract] of evidence

re laid before the Court.

[Instruction. All documents relating to the Court, or the matters

before it, which are intended to form part of the proceedings (such
as an order respecting military exigencies, or a letter answering any
question referred to the convening officer) at whatever period of the

trial they are received should be read in open Court, marked so as to

identify them, signed by the president, and attached to the proceedings.]
Note- Before certifving that the Court have Fatisfied themselves as provided by

Rules '22 and 23, the President will, in every case where a Court of Inquiry ha? been
held respecting a matter upon which a charge against the accused is founded,
insert an asterisk after the words " Rules of Procedure 22 and 2.S," and enter in red
ink and sign a footnote at the bottom of the first page of the proceedings, to the
following effect :

" * I have compared the names of the officers who served upon the Court of

"Inquiry respecting the matter on which the - -
(first) charge against the

"accused has been founded, with those of the officers detailed to serve oil this Court-
" Martial.

"
(Signature nf President.)

"

The Court satisfy themselves as provided by Rules of Pi-ocedure
S3. and 23.

/2 \4- t Here state

, . , , . , Rank and
appears as prosecutor, and takes his place. Name, a,ul

The above-named person to be tried is brought before the Court. Regiment (if
,T any}.
VARIATION.

appears as counsel for the prosecutor.
appears to assist [or as counsel for] the accused.

The names of the president and members of the Court are read
over in the hearing of the accused, and they severally answer
to their names.
Do you object to be tried by me as president, or by any of the Q liestion ba

officers whose names you have heard read over "] t^the^
accused.

-KT Answer by
-

. accused.

[Instruction. The questions are to be numbered throughout con-

secutively in a single series. The letters Q. and A. in the margin may
stand for Question and Answer respectively.]

VARIATIONS.
CHALLENGING OFFICERS.

Answer. I object to

Question to Accused. Do you object to any other person ?

(This question must be repeated until all the objections are ascertained.)
Answer.

[//' the president is objected to, that
objection will be dealt with first,

otherwise, an objection to the juni&r officer will be disposed of ffr.<t'.]

(M.L.) '2 N
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App. II.

* Insert

Hank,

and
ment.

Objection to the President.

Question to accused. What is your objection to me as president?
Answe" by accused.

The accused, in support of his objection to the president, requests
permission to give evidence himself and [or] to call

&c., &c.

The accused gives evidence himself and [or] is

called into Court, and is questioned by the accused.
The Court is closed to consider the objection.
Decision, The Court disallow the objection.
The Court is re-opened, and the above decision is made^known to tte

accused.
or

Decision. The Court allow the objection.
The Court is re-opened, and the above decision is made known to tlis>

accused, and the Court adjourn.

Objection to Member.

Question to accused. "What is your objection to

(the junior officer objected to) ?

Answer by accused.

The accused in support of his objection to
, requests

permission to give evidence himself and [or] to call

&c.
,
&c.

The accused gives evidence himself and [or] is

called into Court, and is questioned by the accused.
The Court is closed to consider the objection.
Decision. The Court disallow the objection.
The Court is re-opened, and the above decision is made known to^the-

accused.

or,
Decision. The Court allow the objection.
The Court is re-opened, and the above decision is made known to the-

accused.
retires.

Fresh Member. * takes his place as a member oi

the Court.
He appears to the Court to be eligible and not disqualified to serve on

this Court-Martial.

Question to accused Do you object to be tried by
(thefresh member") ?

Accused.

(If he objects, the objection will be dealt with in the same manner as the

former objection.)

Question to accused. What is your objection to

(the junior of the officers objected to)?

(Tins objection will be dealt with in the same manner as the former
objection.)

The Court adjourn for the purpose of fresh members being appointed,
or,

The Court is of opinion that, in the interests of justice, and for the

good of the service, it is inexpedient to adjourn for the purpose of

fresh members being appointed, because [here state the n-asons],
At o'clock on the court resumed their proceedings,,
and an Order appointing another president [or, fresh officers] is read,
marked and attached to the proceedings.

The Court satisfy themselves with respect to such president [or fresh.

officers]
as provided by Rule of Procedure 22.

[Instruction. The procedure as to challenging a new president and

fresh officers, and the procedure, if any objection is allowed, will be the

same as above. ]

The president and members of the Court, as constituted after the

above proceedings, are as follows:

Rank.

FKESIDENT.

Name. Regimcni.
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MEMBERS. Ann. II.

Rank. Nami. Regiment.

The President, Members, and Judge-Advocate are duly sworn

(also any officer under instruction).

[Instruction. 1. The witnesses if in Court, other than the

prosecutor and the accused, should be ordered out of the Court at

this stage of the proceedings.
2. Also any interpreter and short-hand writer should be now sworn.

Do you object to as interpreter ? Question to

accused.

_ A.

[Instruction. In case of objection the same procedure will be

followed as in the case of an objection to a member of the Court.]

Do you object to as short-hand writer ] Q.

.
A.

[Instruction. In case of objection the same procedure will be

follo'tved as in the case of an objection to a member of the Court.]

CHARGE-SHEET.

(3.) The charge-sheet is signed by the president, marked ciiarge-

and annexed to the proceedings.

VARIATION.

If the accused has elected to be tried instead oj being dealt with

summarily by his commanding officer.
The prosecutor informs the Court that the accused has elected to be-

tried by this Court instead of being dealt with summarily by his-

commauding officer.

The accused is arraigned upon each charge in the above-mentioned

charge-sheet.
Are you guilty or not guilty of the [first] charge against you, Question to

which you have heard read ?
accused,

A.

[Instruction. Where there is more than one charge the foregoing
question will be asked after each charge is read, the number of the

charge being stated.]

[Instruction. // the accused pleads guilty to any charge, the

provisions of Rule 35 (B) must be complied with, and the fact that

they have been complied with must be recorded.]

VARIATIONS.

The accused objects to the charge. n ,
.

What is your objection? .

'

A.

The ( -ourt is closed to consider their decision.
The Court disallow the objection [or, the Court allow the objection, Decision.
and agree to report to the convening officer].

The Court is re-opened, and the above decision is read to the accused.
The Court proceed to the trial [or adjourn].
The accused pleads to the jjeneral jurisdiction of the Court. Piea tojiiris

What are the grounds of your plea? diction.
J

Question to

accused.
- A.

(M.L.) 2x2
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A.

Witnettet.

Decision.

P.'o in !>ar

vf trial.

Question to

accused.

A.

A.

Witnesses.

Decision.

Refusal to

ple.ad.

Do you wish to give evidence yourself or produce any evidence in

support of your plea ?

Witness is examined on oath.

[Instruction. The examination, $c., of (he accused, if he wishes to give

evidence, and oj the witnesses called by the accused and ofany witnesses

called by the prosecutor in reply, will proceed as directed below in

paragraphs (6) and (7). The prosecutor will be entitled to reply after
all the evidence is given.]

The Court is closed to consider their decision.
The Court allow

[07- overrule] the plea \_or resolve to refer the point
to the convening authority, or decide specially that ].

The Court is re-opened, and the above decision is read to the accused.
The Court proceed to the trial [or adjourn].

VARIATION.

Accused, besides the plea of guilty [or, not guilty], offers a plea in bar
of trial.

What are the grounds of your plea ?

Doo you wish to give evidence yourself or to produce any evidence in

support of your plea ?

Witness examined on oath.

[Instruction. The examination, $c., of the accused, ij he wishes to give
evidence, and of the witnesses called by the accused, and of any witnesses
called by the prosecutor in reply, will procfed as directed below in

paragraphs (6) and (7). The prosecutor will be entitled to reply after
all the evidence .

given.']
The Court is closed to consider their decision.
The Court allow the plea and resolve to adjourn for to proceed to the

trial on another charge] [or the Court overrule the pica].
The Court is re-opened, and the above decision is read to the accused.
The Court adjourn [or proceed with the trial on another charge] [or
proceed with the trial].

As the accused does not plead intelligibly [or refuses to plead
"to the above charge, or does not plead guilty to the above charge]
the Court enter a plea of " Not guilty."

PROCEEDINGS ON PLEA OF GUILTY.

,
rank

] is found guilty of the charge

charge

(4.) The accused [number
mame , regiment

[all the charges]
or is found guilty of the

and is found not guilty of the charge.

[Instruction. If the trial proceeds upon any charge to which

there is a plea of not guilty, the Court will not proceed upon the

record of the plea of guilty until after the finding on those other

charges ; and in that case the court will be re-opened and the charge
on which the record is guilty must be read to the accused again.

The accused may in accordance with rule 37 (B) make any state-

ment he wishes in reference to the charge.]
The summary of evidence [or abstract of evidence] is read,

marked
, signed by the president, and attached to the

proceedings.
[
Instruction. // there is no summary or abstract of evidence,

sufficient evidence to enable the Court to determine the sentence and to

enable the confirming officer to know all the circumstances connected

with the case will be taken as in paragraph 5. No address will be

allowed.]



Appendix II. Forms as to Courts-Martial. 565

VARIATION.
A PP- 1L

The Court being satisfied from the statement of the accused [or the

summary of evidence, or otherwise], that the accused did not under- .

stand the effect of the plea of "
guilty," alters the record, and outers Evidence as

i c it *IA ii \AJ iiiiLijfi~
a plea of " not guilty. tjon of

&

[Instruction. The Court will then proceed in respect of. this charge as in punish-
paragraph 5.] ment.

Do you wish to make any statement in mitigation of punishment ? abused
1 *

No. A.

or
The accused in mitigation of punishment says [or if the statement

is in ivriting, hands in a written statement, which is read, marked
, signed by the president, and attached to the

proceedings].

[Instruction. Ifthe statement of the accused is not in writing, and is

delivered by himself, 'the material portions should be taken down in
the first person, and as nearly as possible in his own words.

If the statement is not in writing and not delivered by the accused

himself the material portions should be recorded.

In either case any matter which is requested by or on behalf of
the accused to be recoi'ded should be recorded, and care must be

taken, u-hether a request is made or not, to record every point
brought forward in mitigation of punishment.]

VARIATION.
The Court give permission to the accused to give evidence himself
and [or] to call witnesses to prove his above statement that [here

specify the statement which is to be proved.}

[Instruction. (1.) The examination, tfc., of witnesses called in pur-
suance of this permission will proceed in the same manner as under

paragraph 6. Evidence
(2.) The procedure as to sentence, recommendation to mercy, and con- as ^

firmation will be as in paragraphs 12 and 14.] character.

Do you wish to give evidence yourself or to call any witnesses Que^ tl n t-
i

J accused.
as to character.

Yes. [No.] A
[Instruction. (1) The examination, ct-c., of witnesses as to character

will proceed as in paragraph (6).

(2) Evidence as to character and particulars of sendee will be

taken as in paragraph 12.]

PROCEEDINGS ON PLEA OF NOT GUILTY.

(5.) [If the prosecutor makes an address.] The prosecutor makes
the following address, [or, if the address is written, hands in a written

address, which is read, marked
, signed by the president, and

attached to the proceedings.]

[Instruction. Where the address of the prosecutor is not in writing,
the Court should record so much as appears to them material, and so

much as the prosecutor requires to be recorded.]

The prosecutor proceeds to call witnesses.

(* ) being duly sworn is examined by the Fil '

st wit~

nessfor
prosecution.
* Here insert

his number,
. rank, name

and reffi-

Cross-examined by the Accused. appoint-
ment (if

any), or ~
other de-

scription.
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App. IT, He-examined by the Prosecutor.

Examined by the Court.

His evidence is read to the witness.

[Instruction. The fact that Rule 83 (B) has been complied with

should be recorded.]
The witness withdraws.

VARIATIONS.

The accused declines to cross-examine this witness.

[Instruction. In every case where the accused does not cross-examine a
witness for the prosecution t/tis statement is to be made, in order that it

may appear on the face of the proceedings that he has had the. opport unity

given him of cross-examination.^
The Court, at the request of the accused, allow the cross-examination

of the witness to he postponed.
The accused [or the prosecutor] objects to the following question :

The Court is closed to consider their decision.

The Court overrule [or allow] the objection, and the Court is re-opened
and the decision announced.

The witness, on his evidence being read to him, makes the following

explanation or alteration :

Examined by the prosecutor as to the above explanation or alteration.

Examined by the accused as to the above explanation or alteration.

The prosecutor and the accused decline to examine him respecting the

above explanation or alteration.

Second wit- being duly sworn, is examined by the prosecutor.
ness for (The examination, &c., of this and every other witness proceeds as in
prosecution. fa case Qj fa first w itness.)

VARIATION.

The Court think it expedient to continue to sit after six o'clock in

the afternoon, on the ground that [state the grounds'].

Adjourn- At o'clock the Court adjourn until o'clock on
ment. foe

Second day. On tne f ] 9
,
at o'clock, the Court

re-assemble, pursuant to adjournment, present the same members
as on the of

VARIATIONS.

[Instructions. (1) // a member is absent, and his absence will reduce

the Court below the legal minimum, and it appears to the members present
that the absent member cannot attend within a reasonable time, the

president or senior member present will thereupon report the case to the

convening officer.
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(2) // either the president or the Judf/e-Adrocate is absent, and cannot
..A pp. If,

attend within r< rwinable time, tlte Court will adjourn, and the president
or senior number present will t/ierciijum ri/iurt the case to the convening
authority. (Sec Pules of Procedure (i(j and 102).J

(/? \arne I'eyimenf) being absent. Absent

(The absence ix accounted for.')
memter.

A medical certificate [or letter, or ns the case may be] is produced, read,
marked , and attached to the proceedings.

The Court adjourn until

or,
There being present (not less than the legal minimum)

members, the tri-il is proceeded with.

An order bearing date
, appointing (the New Presi-

senior member} president of the Court-martial in the place of dent.

is read, marked
, signed by the

president, and attached to the proceedings.
The trial is proceeded with.
An order, bearing date

, appointing ,
to act as New Judge

Judge-Advocate in the place of , who ,
is read,

Advocate.

marked , signed by the president, and attached to the

proceedings, and the new Judge-Advocate duly sworn.
The trial is proceeded with.

fInstructions. (1) If the Court, in consequence of the adjournment having
been prolong;."

7

by the senior officer on the spot, or otherwise, do not

meet on the day to which they previously adj^^rned, or if the adjourn-
ment was until further orders, the words "pursuant to adjournment"
will be omitted from tlie above Form, and the cause of their meeting at

the above time will be entered in the proceedings.

(2) If the place of meeting has been altered by orders, or otherwise,
the place of meeting and the reason for meeting at that place will be

entered in the proceedings.']

Examination [cross-examination] of continued.

The prosecution is closed.

DEFENCE.

Do you apply to give evidence yourself as a witness ? Question to

Yes. [No
1

]

~
Do you intend to call any other witness in your defence ?

g.

Yes. [No.] A.

Is he a witness as to character only ? Q,

-A.

VARIATION.

\If the accused is defended by count-el or by an officer having the rights

of counsel, and does not apply to give evidence himself.^
Do you wish to make any statement in addition to the address made
by your counsel [or ] ?

(6.) [Instruction. If the accused does not wish to give evidence

himself, and calls no witnesses to the facts of the case, arid, if defended
by counsel or by an officer having the rights of counsel, does not ivish

to make a statement in addition to the address by that counsel or

officer, adopt (6) and omit (7) and (8).]
The prosecutor addresses the Court upon the evidence for the

prosecution as follows [or, if the address is written, hands in a written

address, which is read, marked , signed by the president, and
attached to the proceedings.]

[Instruction. Where the address of the prosecutor is not in writing
the Court should record so much as appears to them material and so

much as the prosecutor requires to be recorded.]
Have you anything to say in your defence ? Qtt to
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.A pp. II. VARIATION.
The Court, at the request of the accused, adjourn until to

enable him to prepare his defence.

The accused in his defence says [or hands irr

a written address, which is marked signed by the

president, and attached to the proceedings].

[Instruction. If the. address of the accused is not in writing and is

delivered by himself, the material portions should be taken down in
the first person, and as nearly as possible in his own words.

If the address is not in writing and not delivered by the accused^

himself, the material portions should be recorded.

In either case any matter which is requested by or on behalf of the
accused to be recorded should be recorded, and care must be taken,,

whether a request is made or not, to record every point brought
forward in the defence or in mitigation ofpunishment.]

First witness The accused calls the following witnesses as to character :

asto *
is duly sworn.

character.

*Here insert Examined by the Accused.
his number,
rank, name,
and regi-

ment, and
appoint-
ment (if

any), or Cross-examined by the Prosecutor.
other de-

scription, , _^_

Ee-examined by the Accused.

Examined by the Court.

His evidence is read to the witness.

[Instruction. The fact that Rule 83 (B) has been complied with
should be recorded.]

The witness withdraws.

VARIATION.

The prosecutor declines to cross-examine this witness.
The witness, on his evidence being read to him, makes the following-

explanation or alteration.

Examined by the accused as to the above 'explanation or alteration.

Examined by the prosecutor as to the above explanation or alteration.

The accused and the prosecutor decline to examine him respecting the-

above explanation or alteration.

(7.) [Instruction. If the accused gives evidence himself, but calls

no other witnesses to the facts of the case, adopt (7) and omit

and (8).]
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The accused takes his stand at the place from which other App. II.
witnesses give their evidence.

The accused is duly sworn.

The accused gives his evidence.

Cross-examined by the Prosecutor.

The accused gives any evidence that another witness might give on
re-examination.

Examined by the Court.

The evidence of the accused is read to him.

[Instruction. The Jact that Rule 83 (B) has been complied with

should be recorded.]
The accused withdraws from the place from which he has given

his evidence.

VARIATION.

The prosecutor declines to cross-examine the accused.
The accused, on his evidence being read to him, makes the following-

explanation or alteration.

Examined by the prosecutor as to the above explanation or alteration.

The prosecutor declines to examine him respecting the above explanation
or alteration.

The prosecutor addresses the Court upon the evidence for the

prosecution and the evidence of the accused as follows [or, if the

address is written, hands in a written address which is read,
marked

, signed by the president, and attached to

the proceedings.]

[Instruction. When the address of the prosecutor is not in writing,
the Court should record so much as appears to them material, and
so much as the prosecutor requires to be recorded.]

Have you anything to say in your defence ? Question
accused.

VARIATION.

The Court, at the request, of the accused, adjourn until to

enable him to prepare his defence.

The accused in his defence pays [or,

Lands in a written address, which is read, marked
, signed by

the president, and attached to the picceedings.]
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App. II. [Instruction. // the address of the accused is not in writing,
and is delivered by himself, the material portions should be taken

down in the first person and as nearly as possible in his own words.

If the address is not in writing and not delivered by the accused

himself, the material portions should be recorded.

In either case any matter ivhich is requested by or on behalf of
the accused to be recorded should be recorded, and care must be taken,

whether a request is made or not, to record every point brought

forward in the defence or in mitigation ofpunishment.}

First wit-
ness as to

character.

*Here insert

?iis nuniler,
rani, name,
and regi-

ment, an<l

appoint-
ment (if

any), or
other

description'.

The accused calls the following witnesses as to character

is duly sworn.

Examined by the Accused.

Cross-examined by the Prosecutor.

Re-examined by the Accused.

Examined by the Court.

His evidence is read to the witness.

[Instruction. The fact that Rule 83 (B) has been complied ivith

should be recorded.]
The witness withdraws.

VARIATION.

The prosecutor declines to cross-examine this witness.

The witness, on his evidence being read to him, makes the following

explanation or alteration.

Examined by the accused as to the above explanation or alteration.

Examined by the prosecutor as to the above explanation or alteration.

The accused and the prosecutor decline to examine him respecting the
above explanation or alteration.

(8.) [Instruction. If the accused calls other voitnesses to the Jacts
of the case, whether he himself gives evidence or not, or if the accused,
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being defended by counsel or by an officer having the rights of A pp. II.

counsel, wishes to make a statement in addition to the address by tha

counsel or officer, then omit paragraphs (6) and (7), and adopt (8).]

Have you anything to say in your defence 1

VARIATION.

The Court, at the request of the accused, adjourn until

to enable him to prepare Ids defence.

The accused in his defence says [or if his address is

in writing, har/ds in a written address, which is read, marked ,

signed by the president, and attached to the proceedings].

[Inati actions. (1 ) If the defence of the accused is not in writing and
is delivered by himself, the material portions should be taken down
in the first person, and as nearly as possible in his own words.

(2) If the address is not in writing and is not delivered by the

accused himself, the material portions should be recorded.

(3) In either case, any matter which is requested by or on behalf of

the accvsvd to be recorded should be recorded, and care must be

taken, whether a request is made or not, to record every point

brought forward in the defence or in mitigation ofpunishment.]

is duly sworn (a). ISTu^l
rank, name,

Examined by the Accused. maJfand

Cross-examined by the Prosecutor.

Re-examined by the Accused.

Examined by the Court.

appoint-
ment (if

any), or
other de-

scription.

His evidence is read to the witness.

[Instruction. The fact that Ride 83 (B) has been complied with

should be recorded.]

The witness withdraAvs.

VARIATIONS.

The prosecutor declines to cross-examine this witness.

The witucss, on his evidence being read to Min, makes the following

explanation or alteration .

(a) For the evidence of the accused, the form in (7) should be followed.
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App I r
.

Examined by the accused as to the above explanation or alteration.
1

Examined by the prosecutor as to the above explanation or alteration.

The accused and the prosecutor decline to examine him respecting such

explanation or alteration.

[
Where the accused is defended by counsel or an officer having

the rights of counsel.] The accused makes the following statement
in addition to the addi-ess by his counsel [or ] (a).

The prosecutor [by leave of the Court] calls witnesses in reply.
The accused makes the following address [or, if the address

is in writing, hands in a written address, which is read, marked

, signed by the president, and attached to the pro-

ceedings].
The prosecutor makes the following reply [or, if the reply is

in writing, hands in a written reply, which is read, marked

, signed by the president, and attached to the pro-

ceedings] ;

or,

The prosecutor declines to make a reply.

[Instruction. Where the reply of the prosecutor is not in writing,
the Court should record so much as appears to them material, and so

much as the prosecutor requires to be recorded.

If the address of the, accused is not in uriting and is delivered by
himself, the material portions should be taken down in the first person,
and as nearly as possible in his own words.

If the address is not in writing and not delivered by the accused

himself the material portions should be recorded.

In either case, any matter which is requested by or on behalf of
the accused to be recorded should be recorded, and care must be taken

whether a request is made or not, to record every paint broughtforward
in the defence or in mitigation ofpunishment].

VARIATIONS.

The Court, at the request of the accused, adjourn until t*>

enable the accused to prepare his address.

The Court, at the request of the prosecutor, adjourn until to
enable the prosecutor to prepare his reply.

SUMMING UP.

(9.) The Judge-Advocate makes the following summing up [or, if
the summing up is in writing, hands in a written summing up, which
is read, marked , signed by the president, and attached to

the proceedings].

VARIATIONS.

The Judge-Advocate and the Court think a summing up unnecessary.
or,

The Court, at the request of the Judge-Advocate, adjourn until

to enable him to prepare his summing up.

(a) The accused must make his statement at the close of the case for the prosecu-
tion and before the address by his. counsel. _ See Rule 94.
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FINDING. App. II.

(10.) The Court is closed for the consideration of the finding. Finding.

The Court find that the accused {No. Rank Name Regiment) Not Guilty.

is not guilty of the ._; charge [and

honourably acquit him of the same], but is guilty of the
;

or,

is guilty of the charge [all the charges] ; Guilty.

or,

is guilty of the charge, and guilty of the charge
with the exception of the words [or with exception that]

or,

is not guilty of desertion, but is guilty of absence without leave ;

[Instruction. Any special finding allowed by Section 56 of the

Army Act may be expressed in this form.]

or,

find that the accused did [Here set out such particulars in any Special

charge as the Court find to be proved], but the Court doubt whether nndmgt.

uch facts constitute in law the offence stated in the charge,
or in the charge, or in the charge, and therefore they
find him guilty of the offence in such one of those charges as the

facts in law constitute ;

or,

adjourn for the purpose of consulting the convening [or, as the case

may be, confirming] officer
;

On re-assembly on the day of
,
and on reading

the opinion of
,
which is marked and annexed to

the proceedings, find that the accused, &c.

PROCEEDINGS ON ACQUITTAL OF ALL THE CHARGES.

(11.) The Court find that the accused (No. Rani- Name Acquittal.

Regiment) is not guilty of the charge [or all the charges] ;

or,

is not guilty of the charge [or all the charges] and honourably
acquit him of the same.

The findings are read in open Court, and the accused is released.

Signed at
,
this day of 19 .

(Judge-Advocate.) (President.)

VARIATION.

The Court find that the accused [No. Rank Name Regiment] is, by Insinity,
reason of insanity, unlit to take his trial

;

or,
is guilty of the charge or charges, but was

insane at the time of the commission of the offences specified in those

charges.
Signed at

, this day of

(Signature)
(Judge-Advocate.) (President.)

Confirmed,
At this day of

(Signature of Confirming Authority.")

PROCEEDINGS ON CONVICTION.

Before Sentence.

(12.) The Court being re -opened the accused is again brought Evidence of

before it. character,

(Number Rank Name Regiment) is duly sworn.
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Qc<st.ion by Have you any evidence to produce as to the character and par-

dent
' eS

titulars of service of the accused ?

Answer by I produce this statement.
the witness. The witness hands in the statement, which should be in the

following form :

A.F. B. 296. STATEMENT as to CHARACTER and PARTICULARS of SERVICE
of ACCUSED.

Number Rank Name Regiment , [or as the

case may be].

(1) The following is a fair and true summary of the entries in

the regimental and [squadron, troop, battery, or company] conduct
sheets of the accused, exclusive of convictions by a court-martial or

a civil court :

Within last Since
12 months. Enlistment.

For
,

times times.

For
,

times times.

Number of instances of gallantry or distinguished conduct.

or,

There are no entries in the conduct sheets of the accused.

[Instruction. // the charge is for drunkenness, the entries for
drunkenness must be stated separately, ~\

(2) The accused has not been previously convicted,

or,

The previous convictions of the accused by a court-martial or
a civil court are set out in the Schedule annexed to this statement.

(3) The accused is not under sentence at the present time.

or,

The accused at the present time is under sentence for

beginning on the day of

(4) The accused has been in confinement, awaiting trial on the

present charges, For days in civil custody, and days
in military custody, making a total of days in custody, of
which days were spent in hospital.

(5) The present age of the accused according to his attestation

paper is

(6) The date of his attestation specified in his attestation paper
is

(7) The service which the accused is allowed to reckon towards

discharge or transfer to the reserve is

(8) The accused is entitled to deferred pay or gratuity in respect
of service.

(9) The accused is entitled to reckon service for the

purpose of determining his pension, &c.

[Instruction. // the Court is a general or district court-martial

there should be added to the above the following] :

(10) The accused is in possession of or entitled to no military
decoration or military reward which the Court can forfeit [or is iit

possession of or entitled to (state any military decoration or reward
which the Court can forfeit)].

(11) (If the accused is a warrant officer not holding an honorary
commission.) The accused before he was made a warrant officer

last held the regimental rank of

(12) (In the case of an officer or a warrant officer holding an hono-

rary commission.) The accused holds in the army the [honorary]
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rank of
,
dated ,

and in his regiment [or corps or App. II.

department] the rank of dated

(13) The accused has served as a non-commissioned officer con-

tinuously, without reduction, to the present date :

In the rank of , years.
In the rank of

, years.
In the rank of

, years.

[Instruction. If any matter in any of the above paragraphs
cannot /. stated from the regimental books the paragraph must be

struck through.]

SCHEDULE.

Of convictions by a court-martial or civil court of accused,
No. ,

Hank
,
Name

, of regiment [or as the

case may he].

[Instruction. A verbatim extract from the regimental book stating

these convictions must be inserted]
I hereby certify that the foregoing schedule of convictions is

a true extract from the regimental books in my custody.

Signed this day of

A..IJ.

The above statement [with the schedule of convictions] is read,
marked , signed by the President and annexed to the

proceedings.
Is the accused the person named in the statement which you have Question >y

i i i ) the Presi-
neard read <

Have you compared the contents of the above statement with the Q.
reimental books 1

Are they true extracts from the regimental books, and is the $

| statement of < ntries in the conduct sheets a fair and true summary
of those entries ?- - A,

Cross-examined by the Accused.

Re-examined.

or,

The accused declines to cross-examine this witness.

[Instruction. Any further question will be put and any evidence

produced which the Court require as to any point respecting the

char 'cter and service of the accused on which the Court desire to have

inform -tion tor the purpose of their sentence.

At tlie rrqurst of the accused, or by the direction of the Court, the

regimental bonks, or a certified copy of the material entries therein,
must lie fi'Offuctid for the purpose of comparison with the statement.

The accused is entitled to call the attention of the Court to aiu/
entnes in the regimental books, or in the certified copy above mentioned,
and to show th<n theft ore inconsistent with the statement.

When all the evidence on the above matters has been given, the

accused may address the court thereon.

If by reason of the nature of the service of the accused in a depart-
mental corps, or otherwise, the finding of the Court renders him liable

- Answer fry

the
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A pp. II. to any exceptional punishment, in addition to that to be awarded by the

Court (for instance, forfeiture or reduction of corps pay), the prosecutor
Must call th". attention of the Court to the fact, and the Court must

enquire into the nature and amount of that additional punishment.
When, in conseqiience of an offence being unusually prevalent in a

garrison or station, a local order has been published drawing
attention thereto and it is desired to bring the matter to the notice of
the court, the prosecutor must produce a certified copy of the local

order, and the copy should be attached to the proceedings.] I

The court is closed for the consideration of the sentence.

SENTENCE.

[Instruction. The provisions of sections 44, 182, and 183 of the

Army Act must be carefully attended to by the Court in passing
sentence.]
The Court sentence the accused (No. Rank Name Regiment.)

[Instruction. The sentence is to be marginally noted in every

case.]

In the case of an officer :

(a) to suffer death by being shot [hanged].
(b) to suffer penal servitude for the term of years [or

for life].

(c) to be imprisoned [with hard labour] for

[Instruction. (1) As to the tenn of imprisonment see below in the

case of a soldier.

(2) A sentence of cashiering should precede a sentence of imprison-
ment or penal servitude.]

(d) to be cashiered.

(e) to be dismissed from His Majesty's service.

(/) [ Where the officer's army rank is superior to his regimental
rank.]

to take rank and precedence as in the

regiment as if his appointment to that

regiment bore date the day of
,
and

to take rank and precedence in the Army as if his

appointment as bore date the day of

[Or, where the officer's army and regimental rank are the

same.]
to take rank and precedence in the regiment

and in the Army as if his appointment as

bore date the day of

[Or, where the officer Juts no regimental rank.]
to take rank and precedence in the Army as if his

appointment as in the Army bore date
the day of

[Instruction. In each case the form may be varied so that the

Court ma>i exercise the power under the Army Act, s. 44 ( /), and
Rule of Procedure 47 of sentencing to forfeiture of seniority either

in the corps, or in the Army, or in both]

(g) to be reprimanded [or severely reprimanded].
(h) to forfeit the [state the medal, clasp, and

decoration, or any of them, which is to be forfeited] with

any annuity or gratuity attached thereto.

(i) to be put under stoppages of pay until he has made good
the sum of [or, as the case may be].

Sentence.

Death.

renal
servitude

years,
imprison-
ment H.L.
for

Cashiered.

Dismissed.

Forfeiture
of seniority
of rank.

Reprimand
or severe

reprimand.
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In the case of a soldier :

to suffer death by being shot [hanged]. Penaiservi-
to suffer penal servitude for the term of

years [or for life]. ^"- a L
(I) to be imprisoned (a) [with hard labour] for

(m) to undergo detention for Mention.

() to suffer field punishment, that is to say, field p^^^^t
punishment No. 1, for A'p. i.

(o) to suffer field punishment, that is to say, field F
ŝhmmt

punishment No. 2, for A^'":.'."

[Instruction. (1) If a person charged is at the time of sentence

undergoing imprisonment or detention under a former sentence, the

new sentence must not exceed such a term as will mate up a period

of two yearsfrom the date of the former sentence.

(2) In the case of a non-commissioned officer, a sentence oj reduc-

tion to the ranks should precede a sentence of penal servitude, im-

prisonment, detention, or field punishment, although those sentences

necessarily involve a reduction to the ranks]
(p) to be discharged with ignominy from His Majesty's ^^arge<i

Service. ignominy.

(q) [if a volunteer] to be dismissed from His Majesty's Dismissed.

service.

() [if a non-commissioned officer (6)]. Forfeiture of

(1) to take rank and precedence in the
r

as if his appointment to the rank of reduction.

bore date ; or

(2) to be reduced to the rank of serjeant ;
or

(3) to be reduced to the rank of corporal ;
or

(4) to be reduced to the rank of bombardier ;
or to be

reduced to the rank of second corporal ;
or

(5) to be reduced to [a lower grade] or to be reduced
to the ranks.

(s) to be fined. Fined L - s - d -

(t) to be put under stoppages of pay until he has made good Stoppages.

the value of the following articles, viz. :

or [and] until he shall have made good the sum of

,
in respect of [state the circumstances in respect

of which the same is awarded].

I(u) to forfeit all ordinary pay for a period of . Forfeiture of

(w) to forfeit [state number or all] good-conduct pay '

badge [or badges] with the pay attached thereto.

to forfeit deferred pay in respect of
, [all or

calendar months or years] previous service.

to forfeit [all or years, or calendar

months] past service for the purpose of determining pension.
to forfeit the [state medal, clasp, and decoration, or

any of them, which is to be forfeited] with any annuity or

gratuity attached thereto (c).

[Instruction. (1) An offender may be sentenced to all or any of the

above forfeitures.

(a) As to form of sentence, see K.E., para. 585. The word month in a sentence
I of imprisonment, detention, or field punishment, means calendar month unless
I the contrary is expressed: see note to Army Act, s. IPO (35) and Kulo 134 (r).

See also s. 44 (10).

(6) A sentence of reduction from or to an acting rank is void ; e.g., a sentence on
a corporal to be reduced to the rank of lance-corporal is void. See s. 183 C3) note.

(c) Under the Pay Warrant. 1907, Art. 1158, a soldier convicted by a court-martial
of desertion, fraudulent enlistment, or an offence under s. 17 or 18 of the Army Act,
forfeits all medals and decorations (other than the Victoria Cross) without any
award by the court-martial. In such cases therefore an award should not be made.

I The same is the case with a soldier discharged with ignominy, or for misconduct, &c.

(M.L.) 2
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App. II. (2) In the case of a warrant officer, a district court-martial

must use one of the following forms ; a general court-martial may
use them in lieu of, or in addition to, the foregoing -forms, see

s. 182 (2).]

(u) To be dismissed from the service.

or,

(v) To be reduced in the list of his rank as if his appoint-
ment thereto bore date the day of

or,
To be reduced to an inferior class of warrant officer ;

that is to say, to

or,

(w) To be reduced to [a lower grade] ;

or,

(x) [If he was originally enlisted as a soldier, but not other-

wise]
To be reduced to the ranks.

RECOMMENDATION TO MERCY.

The Court recommend the accused to mercy on the ground
that

The Court recommend that of the service forfeited

under section 79 of the Army Act shall be restored on the ground
that

Signed at
,
this

(Signature)

Judge-Advocate.

SIGNATURE.

day of 19 .

(Signature)
President.

REVISION.

Revision. (13-) At
,
on the day of

at o'clock, the Court re-assemble by order of

for the purpose of re-considering their

Present, the same members as on the

VARIATION.

[Instructions. If a member is absent and the absence will reduce the Court

below the required minimum, or if he is the president, and it appears to tlte

members prevent that- such absent member cannot attend within a reasonable time,
the president, or, in his absence, the senior member present shall thereupon

report the case to the convening officer.]

Absetit [Rank, name, regiment] being absent.
member. [The absence is accountedfor.]

A medical certificate [or letter, or as the case may be] is produced,
read, marked

,
and attached to the

proceedings.
There being present [not less than the required
minimum] members the Court proceeds.

Revised The letter [order or memorandum] directing the re-assembly of the Court

finding. for the revision, and giving the reasons of the confirming authority for requiring
a revision of the finding [finding and sentence] [or sentence] is read, marked

, signed by the president, and attached to the proceedings.
The Court having attentively considered the observations of the confirming

authority, and the whole of the proceedings :

a. do now revoke their finding and sentence, and find

and sentence the accused to

or,
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b. do now revoke their sentence, and now sentence the accused, App. II.
&c.

, &c.,
or, Sentence,

c. do now respectfully adhere to their sentence [or finding and sentence].

Signed at
,
this day of 19 .

Judge-Advocate. President,

CONFIRMATION.
Confirma-

(14.) Confirmed, tion.

or,

I vary the sentence so that it shall be as follows
,

and confirm the finding and the sentence as so varied,

Or,

I confirm the finding and sentence of the Court, but mitigate

[remit, or, commute ].

or,

[Where it is necessary to confirm the special finding on several

alternative charges.]
I confirm the finding on and

charges, and I confirm the special finding relating to the

and charges, and declare that that finding

amounts to a finding of guilty on the charge, and
of not guilty on the and charges.

I confirm the sentence but mitigate [remit, or commute] ;

or,

[
Where the confirming officer desires partly to reserve his con-

firmation,]

I confirm the finding of the Court on the and

charges and reserve for confirmation by superior

authority the finding on the and charges,
and the sentence ;

or,

I confirm the findings of the Court, but reserve the sentence

for confirmation by superior authority ;

or,

I confirm the findings of the Court and the sentence of the Court

as to ,
and reserve the sentence so far as it

for confirmation by superior authority ;

or,

[
Where the finding is not confirmed,]

Not confirmed [the reasons for non-confirmation may be stated}.

Signed at
,
this day of 19 .

(Signature of Confirming Authority.)

[Instruction. Any remarks of the confirming authority are to be

added separately after the confirmation, and a space of at least half
a page is to be left for the purpose.]

[
Where the declaration respecting a special finding on alternative

charges is added subsequently to the confirmation (Rule 55),]

I declare that the special finding relating to the and

charges amounts to a finding of guilty on the

charge, and of not guilty on the and

cnarges.

Signed at
,
this day of 19 .

(Signature of Authority.)

(M.L.) 2 o a
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App. II. FOEM OF SUMMONS.

Form of Summons to a Civil Witness.

To
Whereas a court-martial has been ordered to assemble

at on the day of 19
,
for

the trial of
,
of the regiment, I do

hereby summon and require you A. B.
to attend, as a witness, the sitting of the said Court at
on the day of at o'clock in

the forenoon [and to bring with you the documents hereinafter

mentioned, namely, ], and so to attend from day to

day until you shall be duly discharged, whereof you shall fail at

your peril.
Given under my hand at on the day of

19 .

(Signature)

Convening Officer [or Judge-Advocate or

President of the Court or Commanding
Officer of the Accused].

*Btate the

place and
country.
A. Order

convening
the court.

tOmit
except
where con-

vening
officer is

not a com-
manding
officer and
is below
rank of
field o'licei.

FORM FOR ASSEMBLY AND PROCEEDINGS OF FIELD
GENERAL COURT-MARTIAL ().

PROCEEDINGS.

*At , this day of 19 .

Beginning of Form where Troops are not on Active Service.

Whereas complaint has been made to me, the undersigned, an
officer in command of in the above-named

country, that the persons named in the annesed schedule, being
subject to military law, and under my command, have committed
the offences in the said schedule mentioned, being offences against
the property or person of inhabitants of or residents in the above-
mentioned country.

Beginning of Form where Troops are on Active Service.

Whereas it appears to me, the undersigned, an officer in com-
mand of on active service, that the persons named
in the annexed schedule, and being subject to military law, have
committed the offences in the said schedule mentioned.

End of Form applicable to all cases.

And I am of opinion that it is not practicable that such offences

should be tried by an ordinary general court martial ;

[tand that it is not practicable to delay the trial for reference

to a superior qualified officer].
I hereby convene a field general court-martial to try the said

persons, and to consist of

Rank,

PRESIDENT.

Name. Regiment.

(a) See Rules 105-123.
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M KMIiEHS. -A PP. II.

Rank. Same. lleimciU.

[|I am of opinion that three officers are not available having due

regard to the public service.] the court

(Sicmed) martial
consists of

I certify that the above Court assembled on the day two officers

of and duly tried the persons named in the said
f^'certifi-

schedule, and that the plea, finding, and sentence in the case of each cate of

such person were as stated in the third and fourth columns of that President
i ji as to pro-

schedule. ceedings.

Signed this day of
,
19 .

C- D-
President of the Court-martial.

I have dealt with the findings and sentences in the manner stated p

in the last column of the above schedule, and, subject to what I
have there stated, I hereby confirm the above findings and

t

I sentences ; [*and I am of opinion that it is not practicable, having cejit where
due regard to the public service, to delay the cases for confirma- under

tion by any superior qualified authority]. ordinari'l*

Signed this day of 19 . the duty^f
J? f the confirm-

Field [or General] Officer in the force ^S^
[or commanding ].

the case.

I have dealt with the reserved findings and sentences in the m'ation of"

manner stated in. the last column of the schedule, and, subject to reserve.!

what I have there stated, I hereby confirm the said reserved sentences -

findings and sentences.

Signed this day of
,
19 .

G- H-
General [Field] Officer in the force.

Subject to what I have stated in the last column of the schedule, E. Confir-

I hereby confirm the [finding and] sentence of death in the case "5^
of

f
of and of penal servitude in the case of death or

[tand in the case of the above sentences of death I am of opinion Penal servi-

that by reason ofJ it is not practicable, having due
tu e

regard to the public service, to delay the case for confirmation by
any qualified officer superior to myself]. firmed by

Signed this day of ,19
*" officer in

-, p. chief-= A command.

General [Field] Officer in chief command of the forces. IState,

according
to the cir-

cumstarces,
the nature
of the

country, or
the great

--.-----__ distance, or
the opera-
tions of the

enemy.

con-
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*If the
name of the

person
charged is

unknown,
he may be
described as

unknown,
with such
addition as
will identify
him.
tllecom-
mendation
to mercy to
be inserted
in this
column.

Date 19

SCHEDULE.

No.

Name of alleged
Offender.*
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The name of the officer who investigated the case should be stated

in the application.
In forwarding the names and dates of commissions of officers

|
detailed for court-martial duty, the date of the Militia or Yeomanry
commission should be given in the case of an officer qualified by
reason of his Militia or Veomanry service, so as to enable the Court

to satisfy themselves as provided by Rule 22 (A).

The charge-sheet should be signed by the officer in actual com-

niand of the unit to which the accused belongs.
Sufficient space should be left at the foot of the charge-sheet for

the orders of the convening officer to be entered. The place and

date should be entered by the officer signing the orders (see p. 543).

The section of the Army Act under which each charge is framed

should be entered in the margin (in red ink), opposite the charge
to which it refers.

If the accused has elected to be tried instead of submitting to

a summary award, it should be so stated (in red ink) at the top
of the charge-sheet.
When part of the evidence is documentary, the statement of the

officer made on producing the documents should be included in

the summary.
A statement of evidence as to facts should commence by recording

the place, date, and time (if material) to which the evidence refers.

Where the charge is for deficiency of kit, the date on which the

kit of the accused was last inspected, and the date and place of finding

any subsequent deficiencies, should be included in the summary of

evidence.

A statement that the requirements of Rule 4 (c, D, E) have been

complied with should be entered at the end of the summary of

evidence and signed by the officer taking the evidence.

When several persons are tried successively by the same Court, Proceed-

the time at which each trial commences will be entered on its pro-
mgs '

ceedings as the time at which the Court opens.
The full name and description of the accused should be entered

on the first page of the proceedings.

Every witness, including the officer producing Army Form B 290,
must be sworn in the presence of the accused to whom his evidence

refers ; he must not be examined on a former oath taken in the

presence of another accused person.
The prosecutor or other person producing documents must be

sworn.
When copies of documents are accepted it should be stated in

the proceedings that they have been compared with the originals
and found correct.

Articles of equipment, clothing, &c., should be entered through-
out the proceedings in the same order as stated in the charge.
Where the value of arms, ammunition, equipment, or clothing is

proved, or where damage is proved, the accused, if convicted, should

be sentenced to be put under stoppages, notwithstanding the fact

that he may also be sentenced to be discharged, in case the latter

part of the sentence should be remitted.

In Army Forms A 9 and B 297 there are two sets of pages, Forms and

D, E, and F : one for proceedings on the plea of " Not guilty,"
and one for proceedings on the plea of

"
Guilty." When the pleas

recorded are wholly "Not guilty" or wholly "Guilty," the set

belonging to the pleas recorded is alone to be used.

When the pleas are partly "Not guilty
" and partly

"
Guilty,"

both sets will be used, the Court proceeding first on the pleas of
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" Not guilty
"
up to and including the finding ;

:ind then, on the

plea of
"
Guilty," an entry being made 011 page D that the Court

is reopened and the accused again brought before it.

The charge-sheet is to be inserted in the proceedings after

sheet B
;

all other documents are to be attached at the end of the

proceedings in the order of their production to the Court.

Every document attached to the proceedings should be signed

by the president and marked with a reference letter, preferably
not one used in Army Form A 9 or B 297.

In the case of a plea of " Not guilty
" the summary of evidence

will, as a general rule, be enclosed with the proceedings when sent

to the confirming officer
;
and in cases where there is any material

variance between the evidence of any witness in the summary and
his evidence at the trial, the summary must be annexed to the

proceedings when so sent.

All erasures of written or printed matter, and all corrections

should be initialed by the president.

Pages should be numbered consecutively up to the end of the

proceedings, after they have been put together in the order

prescribed.
Sufficient space s-hould be left below the sentence and signature

of the president for the minutes of confirmation and promulgation.
The following form of promulgation should be used :

Promulgated and extracts taken at
this day of

,
19 .

Signature of the officer in charge
of documents.
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THIRD APPENDIX.

FORMS OF COMMITMENT.

FOEM A.

Form of Order for commitment to Prison ofMilitary Convict sentenced App. Ill

in the United Kingdom to Penal Servitude.
A.F.,C.3*i

Whereas [Name No. Rank], of the regiment, was

by general court-martial held at
,
convicted of the

offence of (a), and, by a sentence signed on
the day of 19

,
sentenced (6) to suffer penal servitude,

for years, commencing on the aforesaid day, and such sentence
has been confirmed by ,

as required by law.*

Now, therefore, I, the undersigned, the do hereby n^essary
in pursuance of the Army Act, and of all other Acts and powers "with a

enabling me in this behalf, order that the said convict shall be,
remission c

as soon as practicable, transferred to a prison in which a prisoner
sentenced to penal servitude by a civil court in the United King-
dom can for the time being be confined either permanently or

temporarily, there to undergo his sentence according to law.

And I do hereby in pursuance of the above-mentioned Acts and

powers order the governor or chief officer of any such prison to

whom the convict is brought to receive him into his custody and
detain him accordingly, and for so doing this shall be sufficient

warrant.

Signed this day of 19 .

C.D.

FOEM B.

Form of Order far commitment to prison oj Military Convict sentenced

in India, or a Colony, or a Foreign Country, to Penal Servitude.

Whereas [Name No. Rank], of the regiment, was by a
A-F '' C ' 384

general court-martial held at
,
convicted of the offence of

(a), and by a sentence signed on the day of

19
,
sentenced (b) to suffer penal servitude for

years, commencing on the aforesaid day, and such sentence has
been confirmed by ,

as required by law.*

Now, therefore, I, the undersigned, the do hereby *Add, if

in pursuance of the Army Act, and of all other Acts and powers ?,
ec

?.
s

^
ary>

- remission (

(a) If there are several offences, state all of them. An offence should be stated in years."
the words of the charge on which the convict was convicted, but if modified by the
finding, as so modified ; omitting the statement of particulars giving the details of

time, place, and circumstances.
(l>) Where the sentence was death, but has been commuted to penal servitude,

substitute "to suffer death, and such sentence was confirmed by , as
required by law, and was commuted to years' penal servitude, com-
n ancing on the aforesaid day."
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App. III. enabling me in this behalf, order that the said convict shall be, as

soon as practicable, transferred to a prison in the United King-
dom in which a prisoner sentenced to penal servitude by a civil

court in the United Kingdom can for the time being be confined,
either permanently or temporarily, there to undergo his sentence

according to law.

And I do hereby, in pursuance of the above-mentioned Acts and

powers, order the governor or chief officer of any such prison as

aforesaid to whom the convict is brought to receive him into his

custody and detain him accordingly, and for so doing this shall be
sufficient warrant.
And for the above purpose, I, the undersigned, do hereby

further, in pursuance of the above-mentioned Acts and powers,
order that the said convict be removed in military custody by
[here state route], or such other route as may be directed by proper
authority, to the port at or such other port as may be
directed by proper authority, thence to be removed by [here state

route] to such prison as aforesaid in the United Kingdom.
And I do hereby, in pursuance of the above-mentioned Acts and

powers, order the officer or non-commissioned officer in charge of

any detention barrack, and also the governor or chief officer of I

any prison, military or civil, to whom the convict is brought, to

receive the said convict, and detain him so long as appears
reasonably necessary with the view to his said removal, and to

deliver him when required for the purpose of such removal, and
for so doing this shall be sufficient warrant.

Signed at this day of 19 .

C.D.

In case an Alteration of the Route above mentioned becomes

necessary, (a)

Whereas for the purpose of better carrying into effect the above
order for the removal of the above-mentioned convict to the

United Kingdom, it is necessary to alter the route above-mentioned,
I, the undersigned, the

,
do hereby, in pursuance of the

Army Act, and of all other Acts and powers enabling me in this

behalf, order that the said convict be removed in military custody
by [here state the route so far as varied] to

,
thence to be

removed as directed by the said order.

Signed at this day of 19 .

KF.

In case of need the following Order may be made.

For the purpose of carrying into effect the above order, I, the

undersigned, being the
,

do hereby, in pursuance of the Army Act, and of all other Acts
and powers enabling me in this behalf, order the governor or chief

officer of prison or detention barrack at
,
to I

receive the above-named convict, and to detain him until he can be
removed to and to deliver him when required for the purpose
of such removal, and for so doing this shall be sufficient warrant.

Signed at this day of 19 .

G.H.

(a) This order can be repeated by any removiug authority as often as necessari'.
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FOEM C. App-JII
A V O *^fiT

Form of Order for Commitment to Prison, Military or Civil (or to

a detention barrack), of persons subject to military law sentenced

either in or out of the United Kingdom to Imprisonment.

To the governor or chief officer in charge of (a) prison

(or detention barrack) at

Whereas [Name No. Rank], of the regiment, was by
a (b) court-martial held at convicted of the offence

of
(<:) ,

and by a sentence signed on the day of

19
,
sentenced (d) to be imprisoned with *hard labour for ^Ltheiiea.-IP "11 1 1 L. 1

, commencing on the aforesaid day, and such sentence lias I10t specify

been confirmed by ,
as required by law (e).

hard labou:

Now, therefore, I, the undersigned, the "wi'th"int
" without."

do hereby, in pursuance of the Army Act, and of all other Acts

and powers enabling me in this behalf, order you to receive the

said person into your custody and detain him to undergo his

said sentence according to law, and for so doing this shall be your
warrant.

Signed at this day of 19 .

O.H.

FOEM D.

Form of Order for commitment to a detention barrack of persons A.P.,0.385,

subject to military law as soldiers, sentenced either in or out of the

United Kingdom to Detention.

To the commandant or chief officer in charge of the detention

barrack at

Whereas [Name No. Rank], of the regiment, was

by a (/) court-martial held at convicted

of the offence of (c) and, by a sentence signed on
the day of 19

,
sentenced (g] to detention for

(a) Insert " His Majesty's," or as required according to title of prison.
(b) Insert "

general
"
or " district

"
as required.

(c) If there are several offences, state all of them. An offence should be stated in
the words of the charge on which the soldier was convicted, but if modified by the

rinding, as so modified ; omitting the statement of particulars containing the details

of time, place, and circumstances.

(d) Substitute, where the original sentence was death or penal servitude which
lias been commuted to imprisonment, "to suffer death, and such sentence has been
confirmed by as required by law, but lias been commuted into

imprisonment for , with * hard labour, commencing on the afore-
said day," or "to suffer years' penal servitude, and such sentence has been
confirmed by as required by law, and has been commuted into

imprisonment for , with
* hard labour, commencing on the Tf f>

aforesaid day." , f u,
(e) Add, if necessary,

" with a remission of ," or "but has been i"e -lot
mitigated by the omission of the hard labour," or as the case may be.

sDecii'v hai
(f) Insert "

general," "district," or "regimental," as required. labour aZie
(g) Substitute, where the original sentence was death, penal servitude, or imprison- i, w j t i,

>

,-,

nieiit, which has been commuted to detention, "to suffer death, and such sentence ,,
j.i ,, f

has been confirmed by as required by law, but has been commuted
into detention for commencing on the aforesaid day," or "

to suffer

years' penal servitude, and such sentence has been confirmed by ,

as required by law, and has been commuted into detention for

commencing oil the aforesaid day," or "to be imprisoned with (or without) hard
labour for commencing on the aforesaid day, and such sentence has
been commuted into detention for commencing on the aforesaid day."
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A pp. Ill commencing on the aforesaid day, and such sentence has

been confirmed by as required by law (a).

Now, therefore, I, the undersigned, being the

do hereby, in pursuance of the Army Act, and of all other Acts
and powers enabling me in this behalf, order you to receive the

said soldier into your custody and detain him to undergo his said

sentence according to law, and for so doing this shall be your
warrant.

Signed at this day of 19 .

G.E.

FOEM E.

A.F., c. 386 Form of Order respecting Imprisonment under Sentence passed out

of the United Kingdom and to be undergone in the United

Kingdom.

Whereas [Name No. Rank~\, of the regiment, was

by a (6) court-martial held at convicted of

the offence of
(c), and by a sentence signed on the

day of 19
,
sentenced (d) to be imprisoned with

*if the *hard labour for
, commencing on the afore-

sentence said day, and such sentence has been confirmed by ,
as

$U ^quired by law (,)

labour, alter JN ow, therefore, 1, the undersigned, the
with "into

being the committing and removing authority, do hereby, in pur-
suance of the Army Act, and of all other Acts and powers
enabling me in this behalf, order that the said soldier shall be
transferred and removed to prison (or detention I

barrack) at

in the United Kingdom, or such other public prison or detention
j

barrack in the United Kingdom as any other competent authority |

may appoint in this behalf, there to undergo his sentence according
to law.

And I do hereby, in pursuance of the said Acts and powers,
order the governor or chief officer of any such prison or detention i

barrack as aforesaid to whom the above soldier is brought, to I

receive the soldier into his custody and detain him accordingly,
and for so doing this shall be sufficient warrant.
And I do hereby, in pursuance of the said Acts and powers,

further order that the said soldier shall be conveyed in military

(a) Add, if necessary,
" with a remission of ."

(b) Insert "general," or "district," as required.
(c) If there are several offences, state all of them. An offence should be stated

iu the words of the charge on which the soldier was convicted, but if modified by
the finding, as so modified; omitting the statement of particulars containing the
details of time, place, aud circumstances.

(d) Substitute, where the original sentence was death or penal servitude which
has been commuted to imprisonment,

" to suffer death, and such sentence has been
confirmed by as required by law, but has been commuted into

*If the con~- imprisonment for , with "hard labour, commencing on the afore-

mutatioii sa 'c* day," or " to suffer years' penal servitude, and such sentence has been

does not confirmed by as required by law, and has been commuted into

specify hard imprisonment for , with *hard labour, commencing on the

labour alter aforesaid day."
"with "

into {
e
\
-Add, if necessary,

" with a remission of ," or " but has been
" without." mitigated by the omission of the hard labour,"or as the case may be.
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custody and detained in military custody or in a prison, military App. Til.
or civil, or a detention barrack, so far as appears necessary or

proper for effecting his removal to the said prison or detention
barrack in the United Kingdom.

Signed at this day of 19 ,

JLL

In case of a Committal to any intermediate Prison or Detention

Barrack being necessary (a).

For the purpose of carrying into effect the above Order, I, the

undersigned, the

do hereby, in pursuance of the Army Act, and of all other Acts
and powers enabling me in this behalf, order the governor or

chief officer of the prison or detention
barrack at

,
to receive the said soldier and detain

him until he can be removed, in pursuance of the above order, and
to deliver him when required for the purpose of such removal, and
for so doing this shall be sufficient warrant.

Signed at this dav of 19 .

I.K.

Order on arrival in United Kingdom of soldier sentenced to

imprisonment.

I, the undersigned, the

being the committing and

removing authority, do hereby, in pursuance of the Army Act, and
of all other Acts and powers enabling me in this behalf, order
him to be transferred and removed to the

'prison or detention barrack at
,
to undergo

his sentence according to law.

And I do hereby order the governor or chief officer of that

'prison or detention barrack to receive him, and for so doing this

shall be sufficient warrant.

Signed at this day of 19 .

K.L.

FORM F.

Form of Order respecting detention under Sentence passed out of the A.F..C.3S6A.
United Kingdom and to be undergone in the United Kingdom.

Whereas [Name No. Rank}, of the regiment
was by a (b) court-martial held at

convicted of the offence of (c) and by a sentence

(a) This order may be repeated as often as necessary by any authority having
power to make it.

(b )
Insert "general," "district, "of "regimental, "as required.

(c) If there are several offences state all of them. An offence should be stated
in the words of the charge on which the soldier was convicted, luit ii modified
by the finding, as so modified; omitting the statement of particulars CO itaining
the details of time, place, and circumstances.
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App. III. signed on the day of 19
,
sentenced (a) to detentioi

for
, commencing on the aforesaid day, and sucl

sentence has been confirmed by as

required by law (6).

Now, therefore, I, the undersigned, the

being the committing and removing authority, do hereby, in pur-
suance of the Army Act, and of all other Acts and powers enabling
me in this behalf, order that the said soldier shall be transferrec
and removed to detention barrack at

in the United Kingdom or such othei
detention barrack in the United Kingdom as any other competent
authority may appoint in this behalf, there to undergo his sentence

according to law.

And I do hereby, in pursuance of the said Acts and powers,
order the commandant or chief officer of any such detention barrack
as aforesaid to whom the above soldier is brought to receive the
soldier into his custody and detain him accordingly, and for so

doing this shall be sufficient warrant.
And I do hereby, in pursuance of the said Acts and powers,

further order that the said soldier shall be conveyed in military
custody and detained in military custody or in a detention barrack
so far as appears necessary or proper for effecting his removal to

the said detention barrack in the United Kingdom.

Signed at this day of 19 .

E.F.

In case of a Committal to any intermediate Detention Barrack

being necessary (c).

For the purpose of carrying into effect the above Order, I, the

undei-signed, the

do hereby, in pursuance of the Army
Act and of all other Acts and powers enabling me in this behalf,
order the commandant or chief officer of the detention barrack at

,
to receive the said

soldier, and detain him until he can be removed, in pursuance of

the above Order, and to deliver him when required for the purpose
of such removal, and for so doing this shall be sufficient warrant.

Signed at this day of 19 .

D.E.

(a) Substitute, where the original sentence was death, penal servitude, or imprison
meiit which has been commuted to detention,

" to suffer death, and such sentence
has been confirmed by as required by law, but has been
commuted into detention for , commencing on the aforesaid

day," or "
to suffer years' penal servitude, and such sentence has been

confirmed by as required by law, and has been commuted into

detention, for , commencing on the aforesaid day
"

or " to be imprisoned with (or without) hard labour for commencing
on the aforesaid day, and such sentence has been confirmed by
as required by law, and has been commuted into detention for

commencing on the aforesaid day."
(b) Add, if necessary,

" with a remission of ."

If the detention was awarded by the commanding officer, the form from
"Whereas" down to "required by law" will be replaced by the corresponding
provision in Form "Gr."

(c) This order may be repeated as often as necessary by any authority having
power to make it.
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App. III.

Order on Arrival of Soldier in United Kingdom.

I, the undersigned, the

being the committing and

removing authority, do hereby, in pursuance of the Army Act,
and of all other Acts and powers enabling me in this behalf, order

the said soldier to be transferred and removed to the detention

barrack at to undergo his sentence

according to law.

And I do hereby order the commandant or chief officer of that

detention barrack to receive him, and for so doing this shall be

sufficient warrant.

Signed at this day of 19 .

D.E.

FORM G.

Form of Commitment to Detention Barrack on award of Detention A.F., c.388.

by Commanding Officer.

To the commandant or officer or non-commissioned officer in

charge of the detention barrack at

Whereas [Name No. Rank], of the regiment, was
on the day of 19

,
awarded by his com-

manding officer detention for for the offence

of

Now, therefore, I, the undersigned, being the commanding officer

of the said soldier, do hereby in pursuance of the Army Act,
and of all other Acts and powers enabling me in this behalf,
order you to receive him into your custody to undergo his sentence

according to law, and for so doing this shall be your warrant.

Signed at this day of 19 .

D.E.

FORM H.

Order for Discharge of Persons subject to Military Law undergoing A.F., c. 389.

Imprisonment.

To the governor, commandant, or chief officer of prison
or detention barrack at

Whereas [Name No. Rank], of the regiment, is now
in your custody under a sentence of imprisonment by court-

martial.

I, the undersigned, being do hereby order

you to discharge the said soldier.

Signed at this day of 19 .

E.F,



592 RULES OF PROCEDUEE.

App. III.

Order for Discharge of Persons subject to Military Law as /Soldiers

undergoing Detention.

To the commandant or chief officer of the
detention -barrack at

Whereas [Name No. Rank], of the regiment,
is now in your custody under a sentence of detention by court-
martial.

I, the undersigned, being

jdo hereby order you to

discharge the said soldier.

Signed at this day of 19 .

KF.

FOBM J.

A.F..C. 390. Form of Discharging Order in case of Detention under the Award
of Commanding Officer.

To the commandant or officer or non-commissioned officer in

charge of the detention barrack at

You are hereby required to discharge the soldier [Name
No. Rank], of the regiment, now in your I

custody undergoing his sentence pursuant to the award of his com-

manding officer.

Signed at this day of 19 .

C.D.

Commanding Officer of the above Soldier.

FOKM K.

A.F., c. 391. Order for Removal of Soldier undergoing Imprisonment to be brought
before a Court.

To the governor or chief officer of prison
or detention barrack at

Whereas [Name No. Rank}, of the regiment, is now
in your custody undergoing a sentence of imprisonment passed by
court-martial.

I, the undersigned, being do hereby
in pursuance of the Army Act, and of all other Acts and powers
enabling me in this behalf, order you to deliver the said soldier

to the officer or non-commissioned officer bringing this order.

And I do hereby order the said officer or non-commissioned

officer, and all other officers and non-commissioned officers into

whose custody the said soldier may be delivered, to keep the

said soldier in military custody and bring him to

there to appear before a (a) court-martial (b) as a witness, and

() If the facts so require, substitute "civil court."

(i) Substitute, according to the facts,
"
for trial," or state the other reasons for

which he is to be brought.
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then to return him to the above-named prison (or detention App. III.
I barrack), or to such other prison (or detention barrack) as may be
determined by the proper authority, and to detain him in military
custody until he is so returned or is discharged in due course of

law, and for so doing this shall be sufficient warrant.

Signed at this day of 19 .

C.D.

If the Prison (or Detention Barrack) to which he is returned

is altered.

I, the undersigned, being the
do hereby in pursuance of the Army Act, and of all other Acts
and powers enabling me in this behalf, order that he be forth-

with returned in military custody to prison (or detention
I barrack) at

,
there to undergo the remainder of his sentence.

Signed at this day of 19 .

C.D.

FORM L.

Order for Removal of Soldier undergoing detention to be brought A.P..C.391A

before a Court.

To the commandant or chief officer of the detention barrack at

Whereas [Name No. Rank], of the regiment,
is now in your custody, undergoing a sentence of detention

passed by court-martial (a) ;

I, the undersigned, being the
,
do

hereby, in pursuance of the Army Act, and of all other Acts and

powers enabling me in this behalf, order you to deliver the said

soldier to the officer or non-commissioned officer bringing this

order.

And 1 do hereby order the said officer or non-commissioned

officer, and all other officers and non-commissioned officers into

whose custody the said soldier may be delivered, to keep the said

soldier in military custody and bring him to
,

there to appear before a (6) court-martial (c) as a witness, and then
to return him to the above-named detention barrack, or to such
other detention barrack as may be determined by the proper
authority, and to detain him in military custody until he is so

returned, or is discharged in due course of law, and for so doing
this shall be sufficient warrant.

Signed at this day of 19 .

C.D.

(a) If necessary, substitute "awarded by his commanding officer."

(b) If the facts so require, substitute "
civil court."

(c) Substitute, according to the facts, "for trial," or state the other reasons for
which the soldier is to be brought.

(M.L.) 2 P
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App. III. // the Detention Barrack to which he is returned is altered.

I, the undersigned, being the
do hereby, in pur-

suance of the Army Act, and of all other Acts and powers enabling
me in this behalf, order that he be forthwith returned in military

custody to the detention barrack at
,
there to

undergo the remainder of his sentence.

Signed at this day of 19 .

C.D.

FORM M.

A.F., C. 392. Order for Removal of Soldier undergoing Imprisonment for
Embarkation.

To the governor or chief officer of prison
(or detention barrack) at

Whereas [Name No. Rank], of the regiment, is now
in your custody undergoing a sentence of imprisonment passed by
court-martial.

I, the undersigned, being the

,
do hereby, in pursuance of the

Army Act, and of all other Acts and powers enabling me in this

behalf, order you to deliver the said soldier to the officer or non-
commissioned officer presenting this order.

And I do hereby order the said officer or non-commissioned

officer, and all officers and non-commissioned officers into whose

custody the said soldier may be delivered, to keep the said

soldier in military custody and to convey him in military custody
in such manner as may be directed by military authority
to where the regiment to

which he belongs is serving (a), and for so doing this shall be
sufficient warrant.

Signed at this day of 19 .

J.K.

FORM N.

A.F..C.392A Order for Removal of Soldier undergoing Detention for
Embarkation.

To the commandant or chief officer of the detention barrack
at

Whereas \Name No. Rank], of the regiment,
is now in your custody undergoing a sentence of detention passed
by court-martial (6).

I, the undersigned, being the
do hereby, in pursuance

of the Army Act, and of all other Acts and powers enabling me in

this behalf, order you to deliver the said soldier to the officer or
non-commissioned officer presenting this order.

(a) If necessary, substitute " under orders to serve."

(i) If necessary, substitute "awarded by his commanding officer."
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And I do hereby order the said officer or non-commissioned Ann. HI.
officer, and all officers and non-commissioned officers into whose

custody the said soldier may be delivered, to keep the said soldier

in military custody and to convey him in military custody in such
manner as may be directed by military authority to

,

where the regiment to which he belongs is serving (a),

and for so doing this shall be sufficient warrant.

Signed at this day of 19 .

J.K.

FORM O.

Order for Removal of Soldier from one public Prison (or Detention A F c 393>

Barrack) to another.

To the governor or chief officer of prison
(or detention barrack) at

Whereas [Name No. Ranis'], of the regiment,
is now in your custody undergoing a sentence of imprisonment
passed by court-martial.

I, the undersigned, being the do hereby, in

pursuance of the Army Act, and of all other Acts and powers
enabling me in this behalf, order you to deliver the said soldier

to the officer or non-commissioned officer presenting this order.

And I do hereby order the said officer or non-commissioned

officer, and all officers and non-commissioned officers into whose

custody the said soldier may be delivered, to keep the said

soldier in military custody and convey him in military custody
. in such manner as may be directed by military authority, to
I the prison (or detention barrack) at

,
there to undergo the remainder of his sentence,

and for so doing this shall be sufficient warrant.

Signed at this day of 19 .

D.E.

FORM P.

Order for Removal of a person subject to Military Law as a Soldier A.F..C.393A

undergoing Detention from one Detention Barrack to another.

To the commandant or chief officer of the detention barrack
at

Whereas [Name No. Rank}, of the regiment, is now
in your custody undergoing a sentence of detention passed by
court-martial (6) ;

I, the undersigned, being the , do hereby in

pursuance of the Army Act, and of all other Acts and powers
enabling me in this behalf, order you to deliver the said soldier to

the officer or non-commissioned officer presenting this order.

(a) If necessary, substitute " under orders to serve."

(h) If necessary, substitute "awarded by his commanding officer."

(M.L.) 2 p 2
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App 1111 And I ^0 hereby order the said officer or non-commissioned

officer, and all officers and non-commissioned officers into whose

custody the said soldier may be delivered, to keep the said soldier

in military custody, and convey him in military custody in such

manner as may be directed by military authority, to the detention

barrack at
,
there to undergo the remainder of his

sentence, and for so doing this shall be sufficient warrant.

Signed at this day of
,
19 .

D.E.

FOKM Q (a).

A.F., c. 396 Form of order for temporary custody in Prison or Lock-up.

To the governor or chief officer of prison at

(6)

Whereas [Name No. Rank], of the regiment, is now
a soldier in military custody.
Now therefore I, the undersigned, the commanding officer of

the said soldier, do hereby in pursuance of the Army Act, and of

all other Acts and powers enabling me in this behalf, order you to

receive the said soldier into your custody and detain him until

you receive a further order from me, but not longer than seven

days, and for so doing this shall be your warrant.

Signed this day of 19 .

J.K.

FORM E.

A.F., B. 72 . Form of Commitment to Detention Barrack for safe custody while

awaiting Trial by, or Sentence of, Court-Martial.

To the officer or non-commissioned officer in charge of the
detention barrack at

Whereas [Name No. Rank], of the regiment
[has been remanded for trial by court-martial] (c) or [was on the

day of 19
,
tried by court-martial for the

offence of
],

and is awaiting [trial] (c) or [the promulgation of the finding
and sentence of the court].

Now, therefore, I, the undersigned, being the commanding officer

of the said soldier, do hereby, in pursuance of the King's Regu-
lations and Orders for the Army enabling me in this behalf, order

you to receive him into your custody for safe custody, and for so

doing this shall be your warrant.

(a) This form can be used only in the case of a soldier as defined by the Army Act.

(6) Substitute, if necessary, "officer in charge of the police station [or other place]
at,

(c) NOTE. The forms should be altered to meet the cases of confinement before
and after the trial respectively by erasing the words not applicable.
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You will take care that the said soldier wears his regimental App. III.

clothing and necessaries, that he is allowed to exercise during
a reasonable portion of each day in association, if possible, but that

he is kept apart from soldiers undergoing sentences, and that

he receives the ordinary rations and messing of a soldier. He
should not be obliged to labour otherwise than by being employed
in drill fatigue and other duties similar in kind and amount to those

he might be called on to perform if not in confinement.

Signed at this day of 19

(Signature)

FORM S.

Form of Discharging Order in case of Confinement in Detention A.F., B. 94.

Barrack for safe Custody while awaiting Trial by, or Sentence

of, Court-Martial.

To the officer or non-commissioned officer in charge of the

detention barrack at

You are hereby required to deliver over the soldier [Name No.

Rank], of the regiment, now in your
custody for safe custody, pursuant to committal by his commanding
officer, to the non-commissioned officer of the escort herewith

attending to receive him.

Signed at this day of 19 .

(Signature")

Commanding Officer of the above Soldier.

FORM T.

Order for the Removal in Military Custody of a Deserter or Absentee A.F.,

without leave awaiting Escort. - 1797 -

To the governor or chief officer of prison.

Whereas [Name No. Rank], of the regiment,
is now in your custody as a deserter or absentee without leave

awaiting escort, I, the undersigned, being
do hereby order you to deliver the said prisoner to

the escort producing this authority.

Signed at this day of 19 .

D.E.
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FORM U.

Form of Commitment of Person guilty of Contempt of a
Court-Martial under s. 28.

To the officer or non-commissioned officer in charge of the

prison [or detention barrack] at

Whereas a court-martial for the trial of
,
of which I,

the undersigned, am president, was on this day sitting at

and of the

Battalion, Regiment, was guilty of contempt of

the court by using insulting language [or by using threatening

language], [or by causing an interruption in the proceedings of such

court, or as the case may be], namely by [here describe the act of
which the ofender was guilty].
And whereas the said court did order the above-named offender

to be imprisoned [or to undergo detection] for days.

Now, therefore, the court doth order you to receive the said

offender into your custody for safe custody, and for so doing this

shall be your warrant.

Signed at this day of 19 .

(Signature)
A.B., President of the above

Court-Martial.

Rules for Field Punishment.

RULES FOR FIELD PUNISHMENT MADE UNDER s. 44, OF THE
ARMY ACT.

F. PJRules. i ^ court-martial, or a commanding officer, may award field

punishment for any offence committed on active service, and may
sentence an offender for a period not exceeding, in the case of a

court-martial three mouths, and in the case of a commanding officer

twenty-eight days, to one of the following field punishments,
namely :

(a) Field punishment No. 1.

(b) Field punishment No. 2.

2. Where an offender is sentenced to field punishment No. 1, he

may, during the continuance of his sentence, unless the court-

martial or the commanding officer otherwise directs, be punished as

follows :

(a) He may be kept in irons, i.e., in fetters or handcuffs, or

both fetters and handcuffs
;
and may be secured so as to

prevent his escape.

(b) When in irons he may be attached for a period or periods
not exceeding two hours in any one day to a fixed object,
but he must not be so attached during more than three

out of any four consecutive days, nor during more than

twenty-one days in all.

(c) Straps or ropes may be used for the purpose of these rules

in lieu of irons.

(d) He may be subjected to the like labour, employment, and

restraint, and dealt with in like manner as if he were
undei a sentence of imprisonment with hard labour.
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3. Where au offender is sentenced to field punishment No. 2, the

foregoing rule with respect to field punishment No. 1 shall apply
to him, except that he shall not be liable to be attached to a fixed

object as provided by paragraph (6) of Rule 2.

4. Every portion of a field punishment shall be inflicted in such

a manner as is calculated not to cause injury or to leave any

permanent mark on the offender : and a portion of a field punish-
ment must be discontinued upon a report by a responsible medical

officer that the continuance of that portion would be prejudicial to

the offender's health.

5. Field punishment will be carried out regimentally when the

unit to which the offender belongs or is attached is actually on the

move, but when the unit is halted at any place where there is a

provost marshal, or an assistant provost marshal, the punishment
will be carried out under that officer.

6. When the unit to which the offender belongs or is attached is

actually on the move, an offender awarded field punishment No. 1

shall be exempt from the operation of Eule (2) (6), but all offenders

awarded field punishment shall march with their unit, carry their

arms and accoutrements, perform all their military duties as well

as extra fatigue duties, and be treated as defaulters.

(Signed) R. B. HALDANE.
29th June, 1907.

The foregoing rules are to be observed by the Royal Marine

Forces when subject to the Army Act, until further rules are made
in pursuance of Section 44 of the said Act.

(Signed) TWEEDMOUTH.
J. A. FISHER.

Admiralty,

9th July, 1907.

Forms of Court Martial Warrants,

Warrants.

The following Forms are at present in use :

I. Form of Warrant under the Sign-Mamtal empowering General

Officers in command at home to convene General Courts Martial.

(Sign-Manual.)

In pursuance of the provisions of the Army Act.

We hereby authorise you, from time to time, as occasion may
require, to convene General Courts-Martial for the trial of any
persons subject to Military Law as may for the time being be under

or within the territorial limits of your Command who shall be

charged with any offence against Military Discipline, whether such

offence shall have been committed before or after you shall have

taken upon yourself your Command. The said Courts-Martial shall

be constituted, and shall proceed in the trial of the offenders, and in

giving sentence and awarding punishment, according to the powers
and directions contained in the said Act.
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Warrants. We are further pleased to order that the proceedings of every
such Court-Martial shall be transmitted to the Judge-Advocate-

General, in order that he may forward them to Our Secretary of

State for War who will lay the same before Us for Our decision I

thereupon.
And for so doing, this shall be, to you. and all others whom it

may concern, a sufficient Warrant and Authority.
Given at Our Court at this

day of 19
in the Year of Our Reign.

By His Majesty's Command.
(Signature of Secretary of State.)

To
The General
or Officer Commanding the Forces (Home).

II. Form of Warrant under the Sign-Manual enabling Commander-

in-Chief in India to convene and confirm the findings and
sentences of General Courts-Martial.

(Sign-Manual.)

In pursuance of the provisions of the Army Act.

We do hereby authorise you, from time to time, as occasion

may require, to convene General Courts-Martial for the trial of any
person subject to Military Law as may for the time being be under
or within the territorial limits of your command, who shall be

charged with any offence against the provisions of the said Act
;

and We hereby further authorise you to confirm the proceedings
of any courts-martial, and to cause any sentence thereof to be put in

execution, according to the provisions of the said Act.

And We do hereby further authorise you to direct your warrant
to any Officer under your command, not under the rank of a Field

Officer, giving him a general authority to convene General Courts-

Martial for the trial, under the said Act, of any such persons subject
to Military Law as are for the time being under or within the

territorial limits of his command, whether the offences shall have
been committed before or after such Officer shall have taken upon
him his command, and also to exercise in respect of the proceedings
of such courts-martial the power of confirming the findings or

sentences thereof in accordance with the said Act
;
or if you should

so think fit, of directing him to reserve for your confirmation the

proceedings of all or any such courts-martial, in which case you are

hereby authorised to exercise, in respect of the proceedings so

reserved, all the powers of a confirming Officer in accordance with
the said Act.
We also hereby authorise you in any case in which you shall think

fit so to do, to transmit the proceedings of any General Court-Martial i

to the Judge-Advocate-General, in order that he may forward them!
to Our Secretary of State for War who will lay the same before Us
for Our decision thereupon.
And that there may not in any case be a failure of justice

from the want of a proper person authorised to act as Judge-
Advocate, We do hereby further empower you, in default of a person
appointed by Us, or deputed by the Judge -Advocate-General of

Our Forces, or during the illness or occasional absence of the person
so appointed or deputed, to nominate and appoint, and to delegate
to any Officer duly authorised to convene a General Court-Martial,
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the power of appointing a fit person front time to time for executing Wai rants,

the office of Judge-Advocate a: a:>y Court-Martial for the more

orderly proceedings of the same.
And f<>r enforcing the sentence of every such Court-Martial,

NVe do also give you aullioriiy to appoint and to delegate to any
Officer duly authorised to convene a (^eiK-nd Court-Martial, the

power of appointing a Provost-Marshal to use ami exercise that

office according to the provisions of the said Act.
And for executing the several powers, matters, and things

herein expressed, these shall be to you, and all others whom it

may concern, a sufficient Warrant and Authority.
Given at Our Court at this

day of 19
in the Year of Our Reign.

By His Majesty's Command.
(Siqnture of Secretary of State.}

To
The General or Officer for the time being

Commanding :n Chi>-f

The Forces in the East Indies.

NOTE. The wan-ant for the Cumin ander-in- Chief oa active service often follows
the above Form.

III. Form of Warrant under the /Sign-Manual enalhng General

Officer Commanding the Forces in a Colony, or elsewhere out

of the United Kingdom, except in India, to convene and confirm
the finding and sentences of General Courts-Martial.

(Sign-Manual.)
In pursuance of the provisions of the Army Act
We do hereby authorise you, from time to time, as occasion

may require, to convene General Courts-Martial for the trial of any
person subject to Military Law as may for the time being be under
or within the territorial limits of your Command who shall be

charged with any offence against the said Act, whether such offence

shall have been committed before or after you shall have taken upon
yourself the Command

; and We hereby further authorise you to

confirm the proceedings of any such Courts-Martial, and to cause any
sentence thereof to be put in execution, according to the provisions
of the said Act.
And We do hereby further authorise you to direct your Warrant

to any Officer under your command, not below the degree of a
Field Officer, giving him a general authority to convene General

Courts-Martial, for the trial, under the said Act, of any such persons
subject to Military Law as are for the time being under or within
the territorial limits of bis Command, whether the offences shall
have been committed before or after such Officer shall have taken

upon him his Command, and also to exercise, in respect of the

proceedings of such Courts-Martial, the power of confirming the

findings or sentences thereof in accordance with the said Act
; or,

if you should so think fit, of directing him to reserve for your
confirmation the proceedings of all or any such Courts-Martial, in
which case you are hereby authorised to exercise, in respect of the

proceedings so reserved, all the powers of a confirming Officer in
accordance with the said Act.

Provided always, that if by the sentence of any General Court-
Martial a Commissioned Officer, other than a native Commissioned
Officer, has been sentenced to suffer Death, or Penal Servitude, or to
be Cashiered or dismissed from Our Service, you shall in such case,
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Warrants, as also in the case of any other General Court-Martial in which,

you shall think fit so to do, transmit the proceedings to the Judge-
Advocate-General, in order that he may forward them to Our

Secretary of State for War, who will lay the same before Us, for

Our decision thereupon.
Provided also that if by the sentence of any General Court-

Martial a native Commissioned Officer has been sentenced to suffer

Death or Penal Servitude or to be C.ishiered or dismissed from

Our Service, you shall in such case require the proceedings to be

reserved for your confirmation, or, if you shall so think fit, for

transmission to the Judge-Advocate General, in order that he may!
forward them to Our Secretary of State for War, who will lay the'

same before Us for Our decision thereupon.
And that there may not in any case be a failure of justice from

the want of a proper person authorised to act as Judge-Advocate,
We do hereby further empower you, in default of a person

appointed by Us, or deputed by the Judge-Advocate-General of

*Our Forces, or during the illness or occasional absence of the

person so appointed or deputed, to nominate and appoint, and to

delegate to any Officer duly authorised to convene a General Court-

Martial, the power of appointing a fit person from time to time

for executing the office of Judge-Advocate of any Court-Martial for

the more orderly proceedings of the same.

And for enforcing the sentence of any such Court-Martial, We
do also give you authority to appoint, and to delegate to any
Officer duly authorised to convene a General Court-Martial, the

power of appointing a Provost-Marshal to use and exercise that

office according to the provisions of the said Act.

And for executing the several powers, mutters, and things
herein expressed, these shall be to you, and all others whom it

may concern, a sufficient Warrant and Authority.
Given at Our Court at this

day of 19

in the Year of Our Eeign.

By His Majesty's Command,
(Signature of Secretary of Stale.)

To
The General or Officer for the time being

Commanding the Forces at

IV. Form of Warrant by Officer holding one of foregoing Warrants

delegating to an Officer power to convene [and confirm] General

Courts-Martial.

Army Form A. 1.

To
Whereas I am empowered by Warrant of His Majesty to direct

my warrant to any Officer under my command, not below the

degree of a Field Officer, giving him a general authority to

convene General Courts-Martial for the trial under the Army Act,

of any person under the command of such last-mentioned officer

who is subject to Military Law, and also to execute (subject to the

provisions of the said Warrant) in respect of the proceedings of

such Courts-Martial, the power of confirming the findings
_

or

sentences thereof in accordance with the said Act, or of directing

him to reserve for my confirmation the proceedings of all or any
such Courts-Martial.
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By virtue of the said Warrant, I do hereby authorise and Warrants,

empower you *[or the. Officer on whom your command may devolve

during your absence, not under the rank of Field Officer] from time

to time, as occasion may require, to convene General Courts- Martini

for the trial, in accordance with the said Act and the rules made

thereunder, of any person under your command who is
subject

to

Military Law and is charged with any offence mentioned in the

said Act, and is liable to be tried by a General Court- Martial.

t And I do hereby empower you *[or the Officer on whom your
command may devolve during your absence, not under the rank

of Field Officer] to receive the proceedings of such Courts-Martial,

and confirm the findings and sentences thereof, and to exercise, as

respects these Courts and the persons tried by them, the powers
created by the said Act of Parliament in the confirming Officer, in

such manner as may be best for the good of His Majesty's Service.

t Provided always that if by the sentence of any General Court-

Martial a Commissioned Officer has been sentenced to suffer Death,
Penal Servitude, or to be cashiered or dismissed from the Service,

you shall in such case, as also in the case of any other General

Court-Martial in which you shall think fit so to do, withhold

confirmation and transmit the proceedings to me.

And that there may not in any case be a failure of justice from the

want of a proper person authorised to act as Judge-Advocate,
I hereby further empower you, in default of a person appointed by
His Majesty, or deputed by the Judge-Advocate-General of His

Majesty's Forces, or during the illness or occasional absence of the

person so appointed or deputed, to nominate and appoint a fit person
from time to time for executing the office of Judge-Advocate of any
Court-Martial for the more orderly proceedings of the same.

And for so doinsr, this shall be, as well to you as to all others

whom it may concern, a sufficient warrant.

Given under my hand and seal at

this day of

Signature of \
General Officer/

By Command
Signature ofl

Staff Officer J

V. Form of Warrant by Officer holding one offoregoing Warrants

delegating to an Officer poiver to convene District Courts-Martial.

Army Form A. 5.

To
Whereas I am empowered by Warrant to convene General Courts-

Martial, and whereas under the Army Act, any Officer or person
authorised to convene General Courts-Martial may empower any
person under his command not below the rank of Captain, to convene
a District Court-Martial for the trial under that Act of any person
under the command of such last-mentioned Officer who is subject to

Military Law.

By virtue of the said Act and Warrant, I do hereby authorise

and empower you |[or the Officer on whom your command may
* May be omitted.
t This clause to be omitted if the power of confirmation is wholly reserved.

I May be omitted or varied in accordance with the terms of the Army Act,
s. 123.
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"This clause
to be omit-
ted if the

power of
confirma-
tion is

wholly
reserved.

fMay be
omitted or
varied in
accordance
with the
terms of the
Army Act,
8. 123.

devolve during your absence, not under the rank of

] from time to time as occasion may require, to convene
District Courts-Martial for the trial, in accordance with the said

Act and the Rules made thereunder, of any person under your
command, who is subject to Military Law and is charged with any
offence mentioned in the said Act, and is liable to be tried by a

District Court-Martial.
* And I do hereby empower you +[or the Officer on whom your

command may devolve during your absence, not under the rank of

] to receive the proceedings of such Courts-

Martial, and confirm the findings and sentences thereof, and to

exercise, as respects these Courts and the persons tried by them,
the powers created by the said Act of Parliament in the confirming
Officer, in such manner as may be best for the good of His Majesty's
Service.

And for so doing, this shall be, as well to yon as to all others

whom it may concern, a sufficient warrant.
Given under my hand and seal at

Army
Form
B. 116.

this

By Command.
Signature of \
Staff Officer J

day of

Signature of

General Officer

Form of Application for a Court-Martial.

Army Form B. 116

Regiment.
Station Date 19

Application for a Court-Martial.

SIR,
I have the honour to submit Charge against No.

of the under my command, and request you will obtain

the sanction of that a Court-
Martial may be assembled for his trial at

The case was investigated by**
A Court of Inquiry was held on the day of 19

at [insert name of station].^
The accused is now at . His General

Character is|
I beg to enclose the following documents :

1. Charge sheet (in duplicate).
2.

|| Summary of Evidence.
3. % The regimental and [troop, squadron, battery, or company]

conduct sheets of the accused.

4. IT List of Witnesses for the prosecution, and defence (with
their present stations).

** Here insert name of (a) officer who investigated charge, (6) company, &c.,
commander who made preliminary inquiry into case, and (c) officer who took down
summary of evidence. (K.P. 19 (B) (iii).)

tt To be filled in if there has been a Court of Inquiry respecting any matters
connected with the charges, otherwise to be struck out.

t To be filled in by the Commanding Officer.

One copy to be sent to the president ; one copy to be filled with the application
for trial. In cases of desertion, a statement as to whether the accused was

apprehended or surrendered, should be included ill the summary of evidence.

||
To be sent to the president.

^f (3), (4), and (5) To be returned to the officer commanding the unit of the
accused with the notice of trial.
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5. * Statement as to character, and particulars of service of

the accused (Army Form B. 296) to be proved by

I have the honour to be,

SIR,
Your most obedient humble Servant,

Signature of \
Commanding Officer, j

To

*
(3), (4), and (5) To lie returned to the officer commanding the unit of the

I accused with the notice of trial.

MEDICAL OFFICER'S CERTIFICATE.

I certify that No. Regiment is in a

state of health and to undergo
Imprisonment, and with or without hard labour

;
and that his present

appearance and previous medical history both justify the belief,

that hard labour employment will neither be likely to originate
nor to reproduce disease of any description.

Signature of the Medical Officer.

Order in Council respecting Discipline on board

H.M.'s Ships,

At the Court at Osborne House, Isle of Wight, the 6th day of

February, 1882.

PRESENT :

THE QUEEN'S MOST EXCELLENT MAJESTY IN COUNCIL.

WHEREAS there was this day read at the Board a Memorial from
the Right Honourable the Lords Commissioners of the Admiralty,
dated the 3rd of February, 1882, in the words following, viz. :

"WHEREAS by the 88th section of an Act passed in the 29th and
30th years of Your Majesty's reign, chapter 109, entitled An Act
to make Provision for the Discipline of the Navy, it is enacted
that Your Majesty's land forces, when embarked on board any of

Your Majesty's ships, shall be subject to the provisions of that

Act to such extent and under such regulations as Your Majesty
by Order in Council shall direct

;

" And whereas under Articles 1172, 1173, and 1174 of the

Regulations for the Government of Your Majesty's Naval Service,
established under Your Majesty's Order in Council dated the 4th

day of February, 1879, certain rules were laid down for the

discipline of Your Majesty's land forces when embarked as

passengers in any of Your Majesty's ships;
" And whereas we, having had the said rules under our careful

consideration, are humbly of opinion that it would be for the

advantage of Your Majesty's Service that the said rules should be

amended, we therefore beg leave to recommend that Your Majesty
will be graciously pleased by Your Order in Council to direct that
the said rules shall be cancelled, and that the following Regulations
shall be established in lieu thereof:

"
1. Whenever any of Your Majesty's land forces shall be

embarked as passengers in any of Your Majesty's ships, the officers



606 ORDER IN COUNCIL (DISCIPLINE ON BOARD SHI?).

Order in and soldiers shall, from the time of embarkation, strictly observe

Council, the laws and regulations established for the government and

discipline of Your Majesty's Navy, and shall, for these purposes, be
under the command of the commanding officer of the ship, as well

as of the senior naval officer present ;
and all military officers or

other persons under the equivalent rank of Captain of Your
Majesty's Navy taking passages, and all military officers in actual

command for the time being of any of the troops embarked, through
whom orders to the troops (given by the officer of the watch) are

required to pass, shall be under the command of the officer of the
watch.

"
2. Any act against the good order and discipline of the ship

shall be deemed an act to the prejudice of good order and military

discipline under the 40th section of the Army Act, 1881, unless the
breach of discipline constitutes some other military offence for which

provision is otherwise made in the said Act.
"

3. Whenever an officer or soldier commits any act against
the good order and discipline of the ship, the commanding officer

of the ship may, by his own authority, and without reference to

any other person, cause him to be put under arrest or confined as a
close prisoner ;

and may, if he thinks the case requires it, order
the prisoner to be disembarked at the first convenient opportunity,
transmitting a report in writing, through the senior naval officer

present, to the senior military officer in command of the land

forces, in order that the offender may be brought before a

military court-martial.
"

4. The commanding officer of the ship shall have full power, on
his own authority to order an offender, whether officer or soldier, to

be placed in either naval or military custody, as he shall consider'

most desirable, observing that in all cases where an offender is to

be disembarked for trial by military authority, he must be placed
in military custody on board the ship.

"
5. If any officer or soldier commits any act which, in the opinion

of the commanding officer of the troops, can only be adequately
dealt with by a general or district court-martial, the offender shall,
with the concurrence of the commanding officer of the ship, be
disembarked on the first opportunity for the purpose of being
proceeded against according to military law.

"
6. If any private soldier shall commit any act against the good

order and discipline of the ship, which in the opinion of the

commanding officer of the ship requires the infliction of any summary
punishment for which a warrant is required by the Summary
Punishment Table attached hereto, and which he is hereby
authorised to award, the commanding officer of the ship shall

confer with the commanding officer of the troops as to the nature
and amount of such punishment, if any, to be inflicted, and on their

concurrence the commanding officer of the ship shall, by warrant
under his hand, which should also bear the signature of the officer

commanding the troops as concurring, sentence the offender to

suffer such punishment accordingly. In the event of the com-

manding officer of the troops not concurring with the commanding
officer of the ship, the commanding officer of the ship is to cause
the offender to be placed under arrest or confined as a close

prisoner, until the case can be referred to superior military authority."
7. If any non-commissioned officer shall commit an offence

which, in the opinion of the commanding officer of the ship and the
officer commanding the troops, does not require trial by general or
district court-martial, the commanding officer of the ship may, by
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an order in writing, authorise the officer commanding the troops Order in

to convene a regimental court-martial for the trial of such non- Council,

commissioned officer, and thereupon the trial may proceed, and the

finding and sentence may be confirmed in all respects as if the court

had been convened and the sentence had been passed in the United

Kingdom.
" Provided that no sentence of any such regimental court-

martial shall be carried into execution on board any of Your

Majesty's ships until the commanding officer of the ship has, by
an order in writing, expressed his concurrence in the said sentence,
and directed that it may be carried into effect.

" If the commanding officer of the ship shall see fit to withhold
the last-named order in writing, the confirming officer shall

suspend the execution of the sentence until the disembarkation
of the prisoner.

" Whenever such regimental court-martial is held on board, the

captain of the ship is to report immediately by special letter on
each case to the Admiralty, a copy of which letter shall accompany
the quarterly returns of punishment.

"8. The commanding officer of the troops, on his taking command
of the troops embarked, will receive from the captain of the ship

authority under his hand, and in the established form, to award
such summary punishments as are specified in the Summary
Punishment Table for the military, but such authority will not

deprive the captain of his right to withdraw the original authority

given ;
in the latter case, however, he should report to the Admiralty

the circumstances which induced him to deviate from the general rule.
"
9. All orders to the troops are, so far as may be practicable, to

be given through their own officers and non-commissioned officers,

and the commanding officer of the ship is to bear in rniud that

although the discipline of all on board is under his entire control,
he is nevertheless to leave the troops to the management of their own
officers, so far as may be consistent with the order and discipline
of the ship.

"
10. In special and exceptional cases, where the commanding

officer of the ship may deem it necessary for the good order or

discipline of the ship to give such orders as may interfere with

existing regulations, or may affect the internal economy and

discipline of the troops embarked, he is to make a special report
of the circumstances to the Admiralty.

"11. When any soldiers of Your Majesty's land forces are
embarked as passengers in any of Your Majesty's ships, and
there is no commissioned officer of the land forces on board, the

commanding officer of the ship shall possess and may exercise in

regard to any such soldiers all the powers conferred upon him by
Article 6 in the case of private soldiers without conferring with or

obtaining the concurrence or signature of any officer of Your
Majesty's land forces.

"
12. All summary punishments for soldiers embarked on board

Your Majesty's ships shall be in strict accordance with the Summary
Punishment Table appended to this Order in Council.

"
13. Military convicts and military prisoners when embarked on

board Your Majesty's ships for passage shall be kept in military
custody.
"Your Majesty's Secretary of State for War and his Royal

High-ness the Field Marshal Commanding-in-Chief have signified to

us their concurrence in these proposals."
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SUMMARY PUNISHMENT TABLE.

" DESCRIPTION of PUNISHMENT to be awarded to NON-COMMISSIONED
OFFICERS when embarked in Her MAJESTY'S SHIPS.

Order in

Council.

Authorised
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PART III.

MISCELLANEOUS ENACTMENTS, REGULA-
TIONS AND FORMS.

Extract from the Petition of Right, 3 Chas. I,

c. 1 (1627).

" To the Kings most excellent Majestie.

"Humbly shew unto our so^eraigne lord the King the lords

spirituall and teniporall and comons in Parliament assembled,
that ....

" Whereas alsoe by authentic of Parliament in the five and
twentith year of the raigiie of King Edward the Third it is

declared and enacted that no man should be forejudged of life or

limbe against the forme of the Great Charter and the lawe of the

land, and by the said Great Charter, and other the lawes and
statutes of this your realme no man ought to be adjuged to death

but by the lawes established in this your realme, either by the

customes of the said realme or by Acts of Parliament. And whereas

no offender of what kinde soever is exempted from the p'ceedinga
to be used and punishments to be inflicted by the lawes and
statutes of this your realme, neverthelesse of late tyme divera

comissions under your Majesties greate seale have issued forth,

by which certaine p'sons have been assigned and appointed
comissioners with power and authoritie to p'ceed within the land

according to the justice of martiall lawe against such souldiers or

anarriners or other dissolute p'sons joyniug with them as should
comitt any murther robbery felony mutiny or other outrage or

misdemeanor whatsoever, and by such sumary course and order as

is agreeable to martiall lawe and as is used in armies in tyme of

war to p'ceed to the tryall and condemnacion of such offenders,
and them to cause to be executed and putt to death according to

the lawe m.-irtiall.
"
By p'text whereof some of your Majesties subjects have been

by some of the said comissioners put to death, when and where, if

by the lawes and statutes of the land they had deserved death, by
the same lawes and statutes alsoe they might and by no other

ought to have byn judged and executed.
" And alsoe sundrie greivous offenders by colour thereof claymiug

an exempcion have escaped the punishments due to them by the

lawes and statutes of this your realme, by reason that divers of

your officers and ministers of justice have unjustlie refused or
forborne to p'ceed against such offenders according to the same
lawes and statutes upon p'tence that the said offenders were

punishable onelie by martiall law and by authoritie of such,

comissions as aforesaid. Which comissions and all other of like

nature are wholly and directlie contrary to the said lawes and
statutes of this your realme.

(M.L.) 2 Q 2
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"
They doe therefore humblie pray your most excellent Majestiff-

that the aforesaid comission

for p'ceeding by martiall lawe may be revoked and annulled. And?
that hereafter no comissions of like nature may issue forth to any
p'son or p'sons whatsoever to be executed as aforesaid, lest by colour?

of them any of your Majesties subjects be destroyed or put to deatb

contrary to the lawes and franchise of the laud."

Bailway
companies
shall convey
military
and police
foices at

prices to

be settled.

The Railway Regulation Act, 1842.

[5 & 6 VICT. c. 55.]

Extract from

An Act for the better Regulation of Railways, and for the Conveyance
of Troops. [30th July, 1842.}

20. Whenever it shall be necessary to move any of the officers

or soldiers of Her Majesty's forces of the line, ordnance corps^

marines, militia,, or the police force by any railway, the directors

thereof shall and are hereby required to permit such forces respec-

tively, with their baggage, stores, arms, ammunition, and other

necessaries and things, to be conveyed at the usual hours of starting,
at such prices or upon such conditions as may from time to time be
contracted for between the Secretary at War and such railway

companies for the conveyance of such forces, on the production of a

route or order for their conveyance signed by the propes-
authorities, (a)

The Railway Regulation Act, 1844.

[7 & 8 VICT. c. 85.]

Certain

companies
to convey
military
and police
forces at
certain

charges.
6 and 6

Viet, c. 55.

Extract from

An Act to attach certain Conditions to the Construction of future

Railways e.utharisi-d or to be authorised by any Act of the present
or succeedinq Sessions of Parliament ; and for other purposes in

relation to Railways. [9th August, 1844.1

12. And whereas by the Railway Regulation Act, 1842, it was,,

among other things, enacted that, whenever it shall be necessary
to move any of the officers or soldiers of Her Majesty's forces of

the line, ordnance corps, marines, militia, or the police force, by any
railway, the directors thereof shall and are hereby required to

permit such forces respectively, with their baggage, stores, arms,
ammunition, and other necessaries and things, to be conveyed at
the usual hours of starting, at such prices or upon such conditions
as may from time to time be contracted for between the Secretary
at War and such railway companies for the conveyance of such-

forces, on the production of a route or order for their conveyance-
signed by the proper authorities : And whereas it is expedient to

(a) This section is repealed exiepi as to Ireland, and except as respecting the con-

veyance of torces by companies which lose the benefit of the Cteap Trains Act, 188$,

(46 47 Viet. c. 34.) See s. 6 of that Act below.
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:&mend such provision in regard to the prices and conditions of

conveyance by any new railway or any railway obtaining new
,powers from Parliament : Be it enacted, that all railway companies
which have been or shall be incorporated by any Act of the present
or any future session, or which by any Act of the present or any
.future session shall have obtained or shall obtain any extension or

amendment of the powers conferred by their previous Acts or any
of them, or have been or shall be authorised to do any act unautho-
rised by the provisions of such previous Acts, shall be bound to

-provide such conveyance as aforesaid for the said military, marine,
and police forces, at fares not exceeding twopence per mile for each
.commissioned officer proceeding on duty, such officer being entitled
to conveyance in a first-class carriage, and not exceeding one penny
for each mile for each soldier, marine, or private of the militia or

police force, and also for each wife, widow or child above twelve

years of age of a soldier entitled by Act ot Parliament or by
competent authority to be sent to their destination at the public
^expense, children under three years of age so entitled being taken
free of charge, and children of three year's of age or upwards, but
under twelve years of age, so entitled, being taken at half the

price
of an adult

; and such soldiers, marines, and privates of the militia

or police force, and their wives, widows, and children so entitled,

'being conveyed in carriages which shall be provided with seats,
with sufficient space for the reasonable accommodation of the

persons conveyed, and which shall be protected against the weather
;

provided that every officer conveyed shall be entitled to take with
him one hundredweight of personal luggage without extra charge,
and every soldier, marine, private, wife, or widow shall be entitled
to take with him or her half a hundred-weight of personal luggage
without extra charge, all excess of the above weights of personal
luggage being paid for at the rate of not more than one halfpenny
per pound, and all public baggage, stores, arms, ammunition, and
other necessaries and things (except gunpowder and other com-
bustible matters, which the company shall only be bound to convey
at such prices and upon such conditions as may be from time to
time contracted for between the Secretary at War and the Company),
shall be conveyed at charges not exceeding twopence per ton per
mile, the assistance of the military or other forces being given in

loading and unloading such goods, (a)

Cheap Trains Act, 1883.

[46 & 47 VICT., c. 34.]

Extract from

Jin Act to amend the Law relating to Railway Passenger Duty, and
to amend and consolidate the Law relating to the conveyance of
the Queen's Forces by Railway. [20th August, 1883.]

6. (1) For the purposes of moving by railway on any occasion Convey-
of the public service anceofthe

. . Queen's

(a) This sectinn is repealed, except as to Ireland, ami except as respecting tre con-
wyarice of forces by companies which lose the benefit of the Cheap Trains Act 1883
<46 and 47 Viet. c. 34.) See s. 6 of that Act below.
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forces at (a) any of the officers or men in or belonging to Her Majesty's

navy, or royal naval volunteers, and any other officers or

men under the command or government of the Admiralty ;,

and
44 and 46 (b) any of the officers or soldiers in Her Majesty's regular reserve
Viet. c. 68. or auxiliary forces (within the meaning of the Army Actr

1881, or any Act amending the same) for the time being

subject to military law
;
and

(c) any officers or men of any police force ;

(all and any of which officers, soldiers, and men are in this Act
called the "

forces ") ;

every railway company shall, on the production of a route duly

signed for the conveyance of the forces, provide conveyance for them
and their personal luggage, and also for any public baggage, stores,

arms, ammunition, and other necessaries and things, -whether

actually accompanying the forces or not, at all usual times at which

passengers are conveyed by the company, on such terms as may
be agreed on between the railway company and the Secretary of

State, Admiralty, or police authorit
,
and subject to or in default of

agreement on the following terms :

(i.) The passenger carriages provided shall be of such classes in

use on the railway, and in such proportions, as specified
in the route, all carriages being protected from the weather

and having proper accommodation :

(ii.) The fares shall not exceed the following proportions of the

fares charged to private passengers for the single journey

by ordinary train in the respective classes of carriages

specified in the route, that is to say, if the number of

persons conveyed is less than one hundred and fifty,,

three-fourths ;
and if the number is one hundred and fifty

or more, then for the first one hundred and fifty, three-

fourths, as for four officers and one hundred and forty-six

soldiers or other persons ;
and for the numbers ill excess-

of the said one hundred and fifty, one half :

(iii.) This section shall apply to such wives, widows, and children

of members of the forces as are entitled to be conveyed at

the public expense, in like manner as if they were part of

the forces, but children less than three years old shall be

conveyed free of charge, and the fare for a child more than

three and less than twelve years old shall be half the fare

payable under this section for an adult :

(iv.) One hundredweight of personal luggage shall be conveyed

by the railway company free of charge for every on*

conveyed under this .section, who is required b> the route

to be conveyed first-class, and half a hundredweight for

every other person conveyed ;
and any excess of weight

shall be conveyed at not more than two-thirds of the rate

charged to the public for excess luggage :

(v.) The said public baggage, stores, arms, ammunition, necessaries,.

and things shall be carried at rates not exceeding twopence

per ton per mile, the assistance of the forces to be given
when available in loading and unloading the same :

(vi.) Provided that the company shall not be bound under this

section ^;o carry gunpowder or other explosive or com-

bustible matters except on terms agreed upon between, the

company and the Admiralty or one of Her Majesty's

Principal Secretaries of State, as the case may be.
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(2.) For the purposes of this section a route duly signed shall be

deemed to be a route issued and signed in accordance with section

one hundred and three of the Army Act, 1881, or an order signed

by a person authorised in this behalf by one of Her Majesty's

Principal Secretaries of State, or a route or order signed by a person
authorised in this behalf by the Admiralty, or, as regards the police,

a route or order signed by a person authorised in this behalf by the

police authority.

(3.) Fares payable under this section shall be exempt from

passenger duty.

(4.) Where a company has by refusal or neglect to comply with

an order of the Board of Trade or the Railway Commissioners lost

the benefit of this Act, that company shall, until its compliance is

certified as in this Act provided, be exempt from the provisions
of this section, but shall be bound to convey all such persons and

things as mentioned in this section on the same terms as if this Act

had not been passed.
I

11. This Act shall not extend to Ireland (a).

The Regulation of the Forces Act, 1871.

[34 & 35 VICT., c. 86.]

An Act for the better Regulation of the Regular and Auxiliary
Land Forces of the Crown; and for other purposes relating
thereto. [17th August, 1871.]

PRELIMINARY.

1. This Act may be cited for all purposes as "The Regulation short title,

of the Forces Act, 1871.

PART II. AUXILIARY FORCES.

6. After a day to be named by order of Her Majesty in Council, Jurisdiction

all jurisdiction, powers, duties, command, and privileges over, of,
of Heu

f

ten"

or in relation to the * *
yeomanry and volunteers of England, counties in

Scotland, and Ireland, or any of such forces, or any part thereof, respect of

vested in or exercisable by the lieutenants of counties, or by the torcea"?-
Lord Lieutenant of Ireland, either of his own motion or with the vested in

advice of the Privy Council in Ireland, shall revert to Eer Majesty, ?T.
and shall be exercisable by Her Majesty, through Her Secretary
of State, or any oificers to whom Her Majesty may, by and with
the ad vice of Her said Secretary of State, delegate such jurisdiction,

powers, duties, command, and privileges, or any of them, or any
part thereof

;

* * * and after the day named as last aforesaid
all officers in the * *

yeomanry and volunteers of England,
Scotland, and Ireland shall hold commissions from Her Majesty,
and such commissions shall be prepared, authenticated, and issued
in the manner in which commissions of officers in Her Majesty's
land forces are prepared, authenticated, and issued according to any

(a) As to Ireland, see the Railway Regulation Acts, 1842 and 1844, s-upra pp. 614, 615..

(b) Parts of this Act still in force liave been oiuitteu, as unnecessary for general
reference. The parts repealed by the Reserve Forces Act, 1882, and the Militia Act.

Ibs2, are mitted.
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law or custom for the time being in force, and all commissions held
on the appointed day by officers in the * *

yeomanry and
volunteers shall be deemed to have been so issued.

Commissions or first appointments to the rank of cornet, ensign, or

lieutenant in any regiment or corps of * * *
yeomanry or

volunteers shall be given to persons recommended by the lieutenants

of the county to which such regiment or corps belongs, if a person
approved by Her Majesty is recommended for any such commission
or appointment by such lieutenant within thirty days after notice

of a vacancy for such commission or appointment has been given
to such lieutenant by the said Secretary of State by letter addressed
to him by post.

Tower of

Govern-
ment on
occasion of

emergency
to take

possession
of rail-

roads.

PART IV. MISCELLANEOUS AND DEFINITIONS.

16. When Her Majesty, by Order in Council, declares that an

emergency has arisen in which it is expedient for the public service

that Her Majesty's Government should have control over the rail-

roads in the United Kingdom, or any of them, the Secretary of State

may by warrant under his hand empower any person or persons
named in such warrant to take possession in the name or on behalf
of Her Majesty of any railroad in the United Kingdom, and of

the plant belonging thereto, or of any part thereof, and may take

possession of any plant without taking possession of the railroad

itself, and to use the same for Her Majesty's service at such times
and in such manner as the Secretary of State may direct

;
and the

directors, officers, and servants of any such railroad shall obey the

directions of the Secretary of State as to the user of such railroad

or plant as aforesaid for Her Majesty's service.

Any warrant granted by the said Secretary of State in pursuance
of this section shall remain in force for one week only, but may
be renewed from week to week so long as, in the opinion of the

said Secretary of State, the emergency continues.

There shall be paid to any person or body of persons whose
railroad or plant may be taken possession of in pursuance of this

section, out of moneys to be provided by Parliament, such full

compensation for any loss or injury they may have sustained by the

exercise of the powers of the Secretary of State under this section

as may be agreed upon between the said Secretary of State and

the said person or body of persons, or, in case of difference, may be

settled by arbitration in manner provided by
" The Lands Clauses

Consolidation Act, 1845."

Where any railroad or plant is taken possession of in the name
or on behalf of Her Majesty in pursuance of this section, all

contracts and engagements between the person or body of persons
whose railroad is so taken possession of and the directors, officers,

- and servants of such persons or body of persons, or between such

person or body of persons and any other persous in relation to the

working or maintenance of the railroad, or in relation to the supply
-or working of the plant of such railroad, which would, if such

'possession had not been taken, have been enforceable by or against

"the said person or body of persons, shall during the continuance of

;guch possession be enforceable by or against Her Majesty.
For the purposes of this section "railroad", shall include any

tramway, whether worked by animal or mechanical power,
or partly

in one way and partly in the other, and any stations, woiks, or
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aecomra edition belonging to or required for the working of such

railroad or tramway.
"Plant" shall include any engines, rolling stock, horses, or other

animal or mechanical power, and all things necessary for the proper

working of a railroad or tramway which are not included in the

word " railroad."

Definitions.

19. Tn this Act if not inconsistent with the context, the following interprew.-

terms have the meanings hereinafter respectively assigned to them ;
[j ^

that is to say : in the Act.

" Lieutenant of a County
" includes a Vice-Lieutenant, also the

Commissioners of Lieutenancy of the City of London, the

Governor of the Isle of Wight, the Warden of the Cinque

Ports, the Warden of the Stannaries, the Constable of the

Tower, and any other officer, or officers, however named

having a jurisdiction in relation to the General or Local

Militia similar to that of Lieutenant or Lieutenants or

Deputy Lieutenants of a county :

" Officer
" means " commissioned officer."

National Defence Act, 1888.

[51 &52 VICT., c. 31.]

Extract from

An Act to make better provision respecting National Defence.

[13th August, 1888.]

4. (1.) Whenever an order for the embodiment of the Militia Power of

as in force, it shall be lawful for Her Majesty the Queen, by order
^entTon

signified under the hand of a Secretary of State, to declare that occasion of

at is expedient for the public service that traffic for naval and nati(>nal

military purposes shall have on the railways in the United King- great
'

dom, or such of them as is mentioned in the order, precedence over emergency,
ii j2 to have

Other traffic.
precedence

(2.) When any such order is m force as respects a railwav an in traffic of

officer of any part of Her Majesty's naval or military forces acting railway.

.mder the authority of a Secretary of State or the Admiralty may,
by warrant under his hand addressed to the railway company
working that railway, require that such traffic as may be specified
an the warrant shall be received and forwarded on the railway in

priority to any other traffic, and the company shall comply with
such warrant, and shall, so far as may be necessary, suspend the

receiving and forwarding of all other traffic on such railway.

(3.) If a director of or person employed by a railway company
refuses or fails to comply with the exigency of the warrant, or

obstructs the carrying thereof into effect, he shall be liable on

summary conviction to a fine not exceeding fifty pounds, and any
.such officer as aforesaid may take such means as seem to him

necessary for carrying (and if need be, by force) the warrant into

<effect.

(4.) A warrant issued in pursuance of this section shall not be in
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force for more than one month after the date thereof unless
renewed.

(5.) An order made by Her Majesty in pursuance of this section

may be revoked by Her Majesty at any time, and upon the Militia

being ordered to be disembodied shall cease to operate.
(6.) There shall be paid, out of moneys provided by Parliament,

to a railway company required to receive and forward traffic in

pursuance of this section, such reasonable remuneration as may be
agreed upon, or in default of agreement may be determined by
arbitration.

(7.) If any person suffers any loss by reason of anything done
under the authority of a Secretary of State or the Admiralty in

pursuance of this section, he may petition the Secretary of State or
the Admiralty for compensation, and the Secretary of State or

Admiralty may pay out of moneys provided by Parliament such
reasonable compensation as may seem just ; but no such compensa-
tion shall be paid in respect of any loss arising under a contract
which was made subsequently to the date of an order under this

section, or which, though made before, might have been determined

subsequently to that date.

(8.) For the purposes of this section

The expression "railway" includes any tramway, whether
worked by animal or mechanical power, or partly in one way
and partly in the other

;
and

The expression "person
" includes any person or body of persons,

corporate or unincorporate ; and
The expression

"
railway company

" means any person as above
denned who as owner or lessee of a railway or otherwise is

actually engaged in working a railway ;
and

The expression
"
traffic

"
includes persons, animals, goods, and

things of every description which are ordinarily carried, or
are required by virtue of this Act to be received and for-

warded, on a railway.

\

Reserve Forces Act, 1882.

[45 & 46 Viet. c. 48.]

Short title.

Establish-
ment of

array
reserve.

An Act t consolidate the Acts relative to the Reserve Forces.

[18th August, 1882.]

Preliminary.

1. This Act may be recited as the Reserve Forces Act, 1882.

2. [Repealed Stat. Law Rev. Act, 1898.]

PART I. ARMY RESERVE.

3. It shall be lawful for Her Majesty to keep up a force in the
United Kingdom, called the army reserve, to consist of two classes,
as follows :

Class I. The first class shall consist of such number of men as

may from time to time be provided by Parliament, and shall be
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liable, when called out on permanent service, to serve either in the
United Kingdom or elsewhere, and shall consist of men who
having served in any of Her Majesty's regular forces, may either

be transferred to the reserve in pursuance of the Army Act, 1881,
or be enlisted or re-engaged in pursuauce of this Act.

For the purpose of establishing a supplemental reserve it shall be
lawful for Her Majesty to direct that the first class of the army
reserve shall consist of two divisions ; [and in the event of such
direction being given, men in the second division shall not be liable

to be called out on permanent service until directions have been

given for calling out the whole of the first division on such
service (a)].

Cla$$ II. The second class shall consist of such number of men as

may from time to time be provided by Parliament and shall be

liable, when called out on permanent service, to serve in the United

Kingdom only, and shall consist of men who

(a) being out-pensioners of Chelsea Hospital, or (on account of

service in the .Royal Marines) out-pensioners of Greenwich

Hospital ; or

(6) having served in any of Her Majesty's regular forces for not

less than the full term of their original enlistment,

may be enlisted or re-engaged in pursuauce of this Act.

4. Every man who enters the army reserve Procedure

(a) If he enters otherwise than by transfer to the reserve in and term j

pursuance of the Army Act, 1881, shall be enlisted ; and enlistment

(6) If he is re-engaged in the army reserve, shall be re-engaged, or re-*n-

in such manner, and for a term of such length, and to begin at such Kagement -

date, as may be prescribed.
5. (1 ) It shall be lawful for a Secretary of State, at any time Calling om

when occasion appears to require, to call out the whole or so

many as he thinks necessary of the men belonging to the army
reserve, to aid the civil power in the preservation of the public civil

peace.

(2.) It shall be lawful for any officer commanding Her Majesty's
forces in any town or district, on the requisition in writing of any
justice of the peace, to call out for the purpose aforesaid the men
belonging to the army reserve who are resident in such town or

district, or such of them as he may think necessary.

(3.) Any power by this section vested in a Secretary of State

may, as regards men resident in Ireland, be exercised also by the
Lord Lieutenant.

6. (1.) Where a man belonging to the army reserve _ .

(a) Fails without reasonable excuse on two consecutive occasions ment of

to comply with the orders or regulations in force under this c
^

tain

Act with respect to the payment of the, army reserve
;
or army

(6) When required by or in pursuance of the orders or regula-
reserve

tions in force under this Act to attend at any place, fails
a

without reasonable excuse to attend in accordance with
such requirement ;

or

(c) Uses threatening or insulting language, or behaves in an
insubordinate manner to any officer or warrant or non-

(<z) Words in brackets repealed by sec. 1 of the Reserve Forces Act, 1900 (63 <fc 64,
Viet. c. 42), but the repeal is not to affect men who enn red the second division before
the 6th August, 1900, exoept with their consent: inasmuch, however, as enlistment in
sectior D is only lor lour years, the saving has now ceased to have any operation, and
all men in the second divibion can now be called out on permanent service notwith-

standing that directions have not been given for calling out the first division. See p. 632,
below.
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commissioned officer \vho in pursuance of the orders or

regulations in force under this Act is acting in the execu-
tion of his office, and who would be the supei ior officer of

such man if such man were subject to military law
; or

(d) By any fraudulent means obtains or is accessory to the

obtaining of any pay or other sum contrary to the orders
or regulations in force under this Act ; or

(e) Fails without reasonable excuse to comply with the orders or

regulations in force under this Act,
fae shall be guilty of an offence.

(2.) A man belonging to the army i-eserve who commits an offence
under this section, whether otherwise subject to militaiy law or not,
ehal be liable as follows

; that is to say :

(a) Be liable to be tried by court-martial, and on conviction to

suffer imprisonment, or such less punishment as is in the

Army Act, 1881, mentioned
;
or

(6) Be liable to be convicted by a court of summary jurisdiction,
and to be sentenced to a fine of not less than forty

shillings and not more than twenty-live pounds, and in

default of payment to imprisonment, with or without hard

labour, for any term not les^s than seven da^s, and not
more than the maximum term allowed by law for non-

payment of the fine
;

and may in any case be taken into military custody.

(3.) Where a man belonging to the army reserve commits in the

presence of any officer any offence under this section, or any offence

under sub-section two or sub-section three of section one hundred and

forty-two of the Army Act, 1881 (relating to the punishment of

personation), that officer m*y, if he thinks fit, order such man, in

lieu of being taken into military custody, to be taken into custody
by any constable, and brought before a court of summary jurisdiction
for the purpose of being dealt with by that court.

(4.) A certificate purporting to be signed by an officer who is

therein mentioned as an officer appointed to pay a man belonging
to the army reserve, and stating that such man has failed on two
consecutive occasions to comply with the orders or regulations
in force under this Act with respect to the payment of the army
reserve, shall, without proof of the signature or appointment of

such officer, be evidence of such failure.

(5.) "Where a man belonging to the army reserve is required
by or in pursuance of the orders or regulations in force under this

Act to attend at any place, a certificate purporting to be signed by
an officer or person who is mentioned in such certificate as appointed
to be present at such place for the purpose of inspecting men
belonging to the army reserve, or for any other purpose connected
with such reserve, and stating that the man failed to attend in

accordance with the said requirement, shall, without proof of the

signature or appointment of such officer or person, be evidence of

such failure.

7. A man belonging to the army reserve shall not be liable to

serve the office of constable, or any other parochial, township, or

borough office.

PAET II. MILITIA EESERVE.

8. (1.) It shall be lawful for Her Majesty to keep up a force in

the United Kingdom called the militia reserve, consisting of such
number of men as may from time to time be provided by
Parliament.
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(2.) A Secretary of State may cause to be enlisted from time to

time in the militia reserve such militiamen as are willing to enlist

themselves, not exceeding the prescribed number (if any) out of

any particular corps.
9. (1.) Every man enlisted in the militia reserve shall be enlisted Termofser-

to serve either for six )
Tears or for the residue of the term of his vice

- and
.....

J re-engag-
mihtia engagement. ment.

(2.) A mau in the militia reserve who is re-engaged as a militia-

man may also be re-engaged in the militia reserve for the pre-
scribed period, not exceeding the term for which he is re-engaged as

a militiaman.
10. (1.) A man belonging to the militia reserve shall, subject to Effect of ei>

the provisions of this Act, continue to be for all purposes a militia- po^?^
man, and if he has enlisted in the militia reserve for a period which militiaman,

will expire subsequently to the expiration of his militia engagement,
he shall be deemed to have enlisted in the militia for such

longer period.

(2.) A Secretary of State may in his discretion at any time dis-

charge a man belonging to the militia reserve from his engagement,
and a man so discharged shall thenceforth for the remainder of his

engagement in the militia reserve be a militiaman only, and may be

discharged from the militia or otherwise dealt with accordingly.

(3.) When a mau has enlisted in the militia reserve, his place in

the militia shall not be deemed vacant until directions are given for

calling him out on permanent service, but when such directions

are given his place shall be deemed vacant, and shall be filled in

manner provided by law with respect to vacancies in the militia.

(4.) When a man -v^io has been so called out is released from

permanent service on the ground of his services being no longer

required, he shall again become for the remainder (if any) of his

engagement a militiaman in the corps to which he previously

belonged, with rank and pay not lower than he was entitled to

before he entered on permanent service
;

and if there is no

vacancy, he shall be deemed to be a supernumerary until there ia

a vacancy.

(a) Provided that

(a) the rank of any such man shall not be lower than that to

which he was entitled in the army immediately before
he was released from permanent service

;
and

(b) if, whilst on permanent service his rank has been reduced
below that to which he was entitled before being called

out on permanent service, and continues below that rank
until the time when he is released from permanent ser-

vice, his rank in the militia shall be correspondingly
reduced

;
and

(c) if, being of a rank above that of a private in the militia,
he has served on permanent service as a private, and
whilst so serving has been awarded any punishment which,
had he at th* time held the rank which he held in the
mi itia, would have involved reduction to a lower rank
his rank in the militia, on his being released from per-
manent service, shall be reduced accordingly ;

and

(d) if, under the foregoing provisions, the rank of any such
man in the militia is raised or reduced above or below that

which he held before he entered on permanent service, his

pay shall be correspondingly raised or reduced.

(a) This proviso to subs, (i) -.vas addeA by sec. 2 of the Keserve Forces Act, 19UO,

(63 4 64 Viet. 0. 42;.
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PART III. GENERAL.

Annual Training and Calling out on Permanent Service of Reserves.

11. (1.) All or any of the men belonging to the army reserve

and the militia reserve respectively may be called out for annual

training at such time or times, and at such place or places within
the United Kingdom, and for such period or periods, as .may be

prescribed, not exceeding in any one year, in the case of a man
belonging to the army reserve, twelve days or twenty drills, and
in the case of a man belonging to the militia reserve, fifty-six days.

(2.) Every man so called out may, during his annual training,
be attached to and trained with a body of the regular or auxiliary
forces.

(3.) The annual training under this section of a man belonging
to the militia reserve shall be in substitution for the annual train-

ing to which he is liable as a militiaman.
12. (1.) In case of imminent national danger or of great emer-

gency it shall be lawful for Her Majesty in Council by proclamation,
the occasion being first communicated to Parliament, if Parliament
be then sitting, or declared in Council and notified by the pro-
clamation, if Parliament be not then sitting, to order that the army
reserve and the militia reserve, or either of them, shall be called

out on permanent service.

(2.) It shall be lawful for Her Majesty by any such proclama-
tion to order a Secretary of State from time to time to give, and
when given to revoke or vary, such directions as may seem

necessary or proper for calling out the forces or force mentioned in

the proclamation, or all or any of the men belonging thereto.

(3.) Every such proclamation and the directions given in pur-
suance thereof shall be obeyed as if enacted in this Act, and every
man for the time being called out by such directions shall attend at

the place and time fixed by those directions, and at and after that

time shall be deemed to be called out on permanent service.

(4.) A proclamation under this section shall for the purposes
of the Army Act, 1881, be deemed to be a proclamation requiring
soldiers in the reserve to re-enter upon army service.

13. Whenever Her Majesty orders? the army reserve and militia

reserve, or either of them, to be called out on permanent service,
if Parliament be then separated by such adjournment or proroga-
tion as will not expire within ten days, a proclamation shall be
issued for the meeting of Parliament within ten days, and Par-

liament shall accordingly meet and sit upon the day appointed by
such proclamation, and shall continue to sit and act in like manner
as if it had stood adjourned or prorogued to the same day.

14. (1.) A man belonging to either of the reserve forces when
called out on peimaneut service shall be liable to serve until Her
Majesty no longer requires his services, so, however, that he shall

not be required to serve for a period exceeding in the whole the

remainder unexpired of his term of service in the reserve force t

which he belongs, and any further period not exceeding twelve
months during which as a soldier of the regular forces he can, under
section eighty-seven of the Army Act, 1881, be detained in service

after the time at which he would otherwise be entitled to be

discharged.
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(2.) A man called out on permanent service shall during his ser-

vice form part of the regular forces, and be subject to the Army
Act, 1881, accordingly, and the competent military authority
within the meaning of Part Two of that Act may, if it seems proper,

appoint him to any corps as a soldier of the regular forces, and the

competent military authority within the meaning of the aaid

Part Two may within three months after such appointment trans-

fer him to any other corps of the regular forces, [so, however, that

he shall not without his consent be appointed or transferred to

a corps which is not in the arm or branch in which he previously
served, (a)]

(3.) Nothing in this section shall render a man in the second
class of the army reserve liable to serve out of the United Kingdom,
and such man may from time to time be transferred from one corps
to another for the purpose of securing his non-liability to service

out of the United Kingdom.
15. (1.) When a man belonging to the army or militia reserve is Punish-

called out for annual training or on permanent service, or when a ment for

man belonging to the army reserve is called out in aid of the civil ance^or"
5

power, and such man, without leave lawfully granted or such sick- annual

ness or other reasonable excuse as may be allowed in the prescribed
trainin or

... .. J
, .

i i i permanent
manner, tails to appear at any time and place at which he is service. <fcc.

required upon such calling out to attend, he shall

(a) If called out on permanent service, or in aid of the civil

power, be guilty, according to the circumstances, of

deserting within the meaning of section twelve, or of

absenting himself without leave within the meaning of

section dfteeii of the Army Act, 1881
;
and

(6) If called out for annual training, be guilty of absenting
himself without leave within the meaning of section

fifteen of the Army Act, 1881.

(2.) A man belonging to the army or militia reserve who commits
an offence under this section, or under section twelve or section

fifteen of the Army Act, 1S81, whether otherwise subject to

military law or not, shall be liable as follows
;
that is to say :

(a) Be liable to be tried by court-martial, and convicted and

punished accordingly ;
or

(6) Be liable to be convicted by a court of summary jurisdic-

tion, and to be sentenced to a fine of not less than forty
shillings and not more than twenty-five pounds, and in

default of payment to imprisonment, with or without
hard labour, for any term not less than seven days and
not more than the maximum term allowed by law for

non-payment of the fine
;

and may in any case be taken into military custody.
16. (1.) Section one hundred and fifty-four of the Army Act, Suppie-

1881, shall apply to a rn-tn who is a deserter or absentee without S^* 1 '"
P . .-,.. i * i t* i

visions fts

leave trom the army or militia reserve within the meaning of this todeserten

Act in like manner as it applies to a deserter in that section men- and

tioned, and a man who under that section is delivered into

military custody or committed for the purpose of being so delivered

may be tried as provided by this Act.

(2.) Any person who falsely represents himself to be a deserter
or absentee without leave from the army or militia reserve shall

(a) The words in brackets were repealed hy s. 2 of the Reserve Forces Act, 1906
1(6 Edw. 7, c. 11), but the repeal rto^s not affect any man eulisted before the passing
I of the Act (viz., 20 July, 1906), except with his consent.
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be liable, on conviction by a court of

imprisonment, with or without hard

exceeding three months.
17. (1.) Any person who by any means whatever

(a) Procures or persuades any man belonging to the army or
militia reserve to commit an offence of absence without
leave within the meaning of this Act, or attempts to pro-
cure or persuade any man belonging to the army or militia

reserve to commit such offence
;

or

(b) Knowing that a man belonging to the army or militia

reserve is about to commit an offence of absence without
leave within the meaning of this Act, aids or assists him
in so doing ;

or

(c) Knowing any man belonging to the army or militia reserve
to be an absentee without leave within the meaning of

this Act, conceals such man, or aids or assists him in

concealing himself, or employs or continues to employ
him, or aids or assists in his rescue ;

shall be liable, on conviction by a court of summary jurisdiction,
to a fine not exceeding twenty pounds.

(2.) Section one hundred and fifty-three of the Army Act, 1881,
shall apply as if a man belonging to the army or militia reserve

were a soldier, and as if the word " desert " and other words

referring to desertion included desertion within the meaning of

this Act as well as desertion within the meaning of the Army
Act, 18S1 ; and any person who, knowing any man belonging to
the army or militia reserve to be a deserter within the meaning of

this Act or of the Army Act, 1881, employs or continues to employ
eiich man, shall be deemed to aid him in concealing himself
within the meaning of the said section.

Supplemental.

18. (1.) Subject to the provisions of this Act, and save as is

otherwise prescribed, a man enlisting in the army or militia reserve

shall be attested in the same manner as a recruit in the regular
forces, and the following sections of the Army Act, 1881 (that is

to say) :

Section eighty (relating to the mode of enlistment and attes-

tation) ;

Section ninety-eight (imposing a fine for unlawful recruiting) ;

Section ninety-nine (making recruits punishable for falae

answers) ;

Section one hundred (relating to the validity of attestation and

enlistment, or re-engagement) ;

Section one hundred and one (relating to the competent military

authority) ;
and

So much of section one hundred and sixty-three as relates to an
attestation paper, or a copy thereof, or a declaration, being
evidence ;

shall apply in like manner as if they were herein re-enacted, with
the substitution

(a) Of "
man," or, if the context so requires,

" reserve man," for
"
soldier," and of "

army reserve or militia reserve, as

the case may be," for "
regular forces

;

" and

(b) In section one hundred, so far as relates to the militia reserve, of

"one whole period of aimual training" for "three months."

(2.) A man so enlisting may be attested by a regular officer, or

by a militia officer, and the sections of the Army Act, 1881, in this
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section mentioned, and also section thirty-three of the same Act,

shall, as applied to the army or militia reserve, be construed as if a

justice of the peace in those sections included such an officer.

19. (1.) Where a man belonging to the army reserve or militia Record of

reserve is subject to military law, and is illegally absent from his ^^ of

duty, a court of inquiry under section seventy-two of the Army reserve

Act,

'

1881, may be assembled after the expiration of twenty-one
mHn -

days from the date of such absence, notwithstanding that the

period dining which such man was subject' to military law is less

than twenty-one days, or has expired before the expiration of

twenty-one days ;
and the record mentioned in that section may

be entered in manner thei-eby provided, or in such regimental books

and by such officer as may be prescribed.

(2.)' Where a man belougiug to the army reserve or militia

reserve fails to appear at the time and place at which he is

required upon being called out for annual training or on per-

manent service to attend, and his absence continues for not less

than fourteen days, an entry of such absence shall be made by the

prescribed officer in the prescribed manner and in the prescribed

reo-imental books, and such entry shall be conclusive evidence of

the fact of such absence.

20. (1.) Subject to the provisions of this Act, it shall be lawful Orders and

for Her Majesty, by order signified under the hand of a Secretary ^'^t
of State, from time to time to make, and when made revoke and forces,

vary, orders with respect to the government, discipline, and pay
of the army reserve and the militia reserve, or either of them, and

with respect to other matters and things relating to the army
reserve and the militia reserve or either of them, including any
matter by this Act authorized to be prescribed, or expressed to be

subject to orders or regulations.

(2.) Subject to the provisions of any such order, a Secretary of

State may from time to time make, and when made revoke and

vary, general or special regulations with respect to any matter with

respect to which Her Majesty may make orders under this section.

(3.) Where a man entered the army or militia reserve before

the date of any order or regulation made under this Act, nothing
in such order or regulation shall render such man liable, without

his consent, to be appointed, transferred, or attached to any

military body to which he could not, without his consent, have been

appointed, transferred, or attached if the said order or regulation

had not been made.

(4.) All orders and general regulations made under this Act shall

be laid before both Houses of Parliament as soon as practicable

after they are made, if Parliament be then sitting, or if Parliament

be not sitting, then as soon as practicable after the beginning of the

then next session of Parliament.

21. (1.) Any power or jurisdiction given to, and any act or thing Exercise of

to be done by, to, or before any person holding any military office P
in

may in relation to the reserve forces be exercised by or done by, to, holder of

or before any other person for the time being authorized in that military

behalf according to the custom of the service.

(2.) Where by this Act, or by any order or regulation in force

under this Act, any order is authorized to be made by any military

authority, such order may be signified by an order, instruction,

or letter under the hand of any officer authorized to issue orders

on behalf of such military authority, and an order, instruction, or

letter purporting to be signed by any officer appearing therein to

be so authorized shall be evidence of his being so authorized.

(M.L.)
2 R
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22. Where, either before or after the passing of this Act, a man
in the army reserve has been called out on permanent service, and
at the termination of such service has been returned to the army
reserve, and has become entitled to pension under any order or

regulation in force under this Act (whether made before or after

such calling out or return), the Commissioners of Chelsea Hospital
shall have the same power to award and pay the said pension,
and otherwise in relation to the said pension, as they would have
if such man had been discharged from the army on reduction.

23. (1.) For the purpose of section one hundred and forty-three
of the Army Act, 1881, and of all other enactments relating to such

duties, tolls, and ferries as are in that section mentioned, officers

and men belonging to the army or militia reserve, when going to

or returning from any place at which they are required to attend,
and for non-attendance at which they are liable to be punished,
shall be deemed to be officers and soldiers of Her Majesty's regular
forces on duty.

(2.) All enactments for the time being in force concerning the

conveyance by railway or otherwise of any part of the regular forces,

and their baggage, stores, arms, ammunition, and other necessaries

and tilings, shall apply as if the army and militia reserve were such

part of the regular forces.

24. With respect to notices required in pursuance of the orders or

regulations in force under this Act to be given to men belonging
to the army
effect

(1)

or militia reserve, the following- provisions shall have

A notice may be served on any such man either by being sent

by post to his last registered' place of abode, or by being
served in the prescribed manner ;

(2) Evidence of the delivery at the last registered place of abode

of a man belonging to the army or militia reserve of a

notice, or of a letter addressed to such man and containing
a notice, shall be evidence that such notice was brought
to the knowledge of such man ;

(3) The publication of a notice in the prescribed manner in the

parish in which the last registered place of abode of a man
belonging to the army or militia reserve is situate shall be

sufficient notice to such man, notwithstanding that a copy
of such notice is not served on him

;

(4) Every constable, overseer of the poor, and inspector of the

poor shall, when so required by or on behalf of a Secretary
of State, conform with the orders and regulations for the

time being in force under this Act with respect to the

publication vaud service of notices, and in default shall be

liable, on conviction by a court of summary jurisdiction, to-

a tine not exceeding twenty pounds.
25. (1.) Any offence which under this Act -is punishable on con-

viction by court-martial, shall for all purposes of and incidental to

the arrest, trial, and punishment of the offender, including the

summary dealing with the case by his commanding officer, be

deemed to be an offence under the Army Act, 1881, with this

modification, that any reference in that Act to forfeitures and stop-

pages shall be construed to refer to such forfeitures and stoppages
as may be prescribed.

(2 ) Any offence which under this Act is punishable on conviction

by a court of summary jurisdiction may be prosecuted, and any
fine recoverable on such conviction may be recovered in manner

provided bv sections one hundred and sixty-six, one hundred and
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sixty-seven, and one hundred and sixty-eight of the Army Act

1881, in like manner as if those sections were herein re-enacted

and in terms made applicable to this Act.

(3.) Save as provided by the said section one bundled and sixty-

six, the minimum fixed by this Act for the amount of any fine

or for the term of any imprisonment shall be duly observed by
courts of summary jurisdiction, and shall, notwithstanding any-

thing contained in any other Act, not be reduced by way of

mitigation or otherwise.

(4.) For all purposes in relation to the arrest, trial, and punish-
ment of a person for any offence punishable under this Act, in-

cluding the summary dealing with the case by the commanding
officer, this Act shall apply to the Channel Islands and the Isle of

Man.
26. With respect to the trial and punishment of men charged Provision?

with offences which in pursuance of this Act are cognisable both ^g cea

by a court-martial and by a court of summary jurisdiction, the triable both

following provisions shall have effect :
bv court-

martial and

(1) An alleged offender shall not be liable to be tried both by by court of

court-martial and by a court of summary jurisdiction, but ?
u 'V"y

may be tried by either of such courts, according as may yon.

be prescribed by orders or regulations under this Act (a).
-

(2) Proceedings against an alleged offender, before either a

court-martial or his commanding officer or a court of

summary jurisdiction, may be instituted whether the

term of his reserve service has or has not expired, and

may, notwithstanding anything in any other Act, be
instituted at any time within two months after the time
at which the offence becomes known to an officer who
under the powers or regulations in force under this Act
has power to direct the offender to be tried by a court-

martial or by a court of summary jurisdiction, if the
offender is apprehended at that time, or if he is not

apprehended at that time, then within two months after

the time at which he is apprehended, whether such

apprehension is by a civil or military authority, and any
limitation contained in any other Act with respect to the

time for hearing and determining an offence shall not

apply in the case of any proceeding so instituted.

(4) For the purposes of this section, the expression "tried by
court-martial

"
shall include " dealt with summarily by his

commanding officer."

27. (1.) Section one hundred and sixty-four of the Army Act, Evidence.

1881 (which relates to evidence of the civil conviction or acquittal
of a person subject to military law), shall apply to a man belonging
to the army or militia reserve who is tried by a civil court, whether
he is or is not at the time of such trial subject to military law.

(2.) Section one hundred and sixty-three of the Army Act, 1881

(relating to evidence), shall apply to all proceedings under this

Act.

28. In this Act, unless the context otherwise requires Definition*.

The expression
" man" includes a warrant officer not holding an

honorary commission, and a non-commissioned officer.

The expression
"
out-pensioners of Chelsea Hospital

" includes

(a) He is not to be tried by a court of summary jurisdiction without the written

sanction of an officer who has power to direct his trial by eourt-martial. <_>r some
I authority superior to that officer: Army Reserve Regulations para. 50.

(M.L.) 2 R 2
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all persons whose claims for prospective or deferred pension have

been registered in virtue of any warrant of Her Majesty.
The expression "prescribed" means prescribed by orders or

regulations in force under this Act.

Other expressions have the same meaning as they have in the

Army Act, 1881.

In the Army Act, 1881, the expressions
"
army reserve force and

" militia reserve force
"
shall respectively mean the army reserve and

militia reserve under this Act.

Repeal of 29 (a).
Acts.

(2.) All orders, warrants, regulations, and directions in
_

relation

to the army reserve force or to the militia reserve force which exist

at the commencement of this Act shall, so far as consistent with the

tenor thereof, be of the same effect as if they were orders or regu-

lations under this Act, and may be revoked or altered accordingly.

(3.) Any man who at the commencement of this Act belongs

to the first or second class of the army reserve force, or to the

militia reserve force, shall continue to belong to the first or second

class of the army reserve or to the militia reserve under this Act,

as the case may be, in like manner as if he had entered the same in

pursuance of this Act.

(4.) Where a man belonging to either the army reserve force or

the militia reserve force entered such force before the passing of the

44 446 Viet. Regulation of the Forces Act, 1881, or before the date of any
c. 57.

regulation made under the said Act, nothing in the said Act or

regulation or in this Act shall require such man without his consent

to serve in or be appointed, transferred, or attached to any military

body in or to which he could not have been required without his

consent to serve or be appointed, transferred, or attached, if the

Regulation of the Forces Act, 1881, or this Act, or the said regu-

lation, as the case may be, had not been passed or made, or to

serve for any longer period than that for which he was before

the passing of the Regulation of the Forces Act, 1881, or before

the date of such regulation, as the case may be, liable to serve.

(a).

SCHEDULE.
ENACTMENTS REPEALED.

[Repealed, Stat. Law Rev. Act, 1898.]

Reserve Forces Act, 1890.

[53 & 54 VICT. c. 42.]

An Act to remove certain doubts which have arisen under the Reserve

forces Act, 1882, and for other purposes connected therewith.

[14th August, 1890.

Whereas certain men engaged in railway, post office, or telegraph

service, and being volunteers, have been enlisted in Her Majesty's

regular forces, and immediately upon such enlistment been trans-

ferred, under the Army Act, 1881, to the reserve, and have been

attached as supernumeraries to a volunteer corps, and doubts have

(a) Subsection (5) was repealed by the Stat. Law Key. Act, 1898,
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arisen as to whether such enlistment, transfer, and attachment are

authorised by law, and it is expedient to remove sucli doubts :

Be it enacted .... as follows :

1. It is hereby declared that regulations of a Secretary of State "thorUZ
r

nnder the Army Act can authorise any man having the special men"
8

qualifications pi-escribed by those regulations to be enlisted in any reserve

' uch enlist-
l

of Her Majesty's regular forces, and immediately upon such enlist-
y on

ment to enter the reserve. enlistment.

2. Subject to any order or regulations under the Eeserve Forces Training of

Act, 1882, any man belonging to the Army Eeserve may be attached ^"voiim"
to a volunteer corps for the purpose of drill or training, and while teers.

so attached shall for the purposes of the Volunteer Acts, 1863 and 45 & 46 Viet,

1869, and any Acts amending the same, be a volunteer of such corps 2e & 27 Viet,

without prejudice to his position as a man belonging to the Army c. 65.

T-J 32 & 33 Viet
Reserve. c . 8 i.

3. Any enlistment, transfer to the Army Eeserve, or attachment Saving.

to a volunteer corps of any man which was effected before the

passing of this Act, and would have been valid if done subsequently
to the passing of this Act, shall be deemed to have been valid.

4. This Act shall be construed as one with the Eeserve Forces Short title

Act, 1882, and that Act and this Act may be cited together as the

Eeserve Forces Acts, 1882 and 1 890, and this Act may be cited as

the Eeserve Forces Act, 1890.

Reserve Forces and Militia Act, 1898.

[61 & 62 VICT. c. 9.]

An Act to amend the Law relating to the Reserve Forces and
Militia. [1st July, 1898.]

1. Any man belonging to the first class of the Army Eeserve, Liability of

whose character on transfer to the Army Eeserve is good, shall, if memiers of

he so agrees in writing, be liable during the first twelve months (a) ^e
sê v^o

of his service in that reserve to be called out on permanent service be called

without such proclamation or communication to Parliament as is out
_

on

mentioned in Section twelve of the Eeserve Forces Act, 1882, and service!

6

the calling out of men under this Act shall not involve the meeting 45 & 46

of Parliament as required by Section thirteen of that Act.
Provided as follows :

(a.) The number of the men so liable shall not at any one time
exceed five thousand

; (a)

(b.) The power of calling out men under this section shall not
be exercised except when they are required for service

outside the United Kingdom when warlike operations are
in preparation or in progress ;

(c.) A man called out under this section shall not be liable to

serve for more than twelve months
;

(d.) Any agreement under this section may be revoked by three
months' notice in writing ;

and

(e.) Any exercise of the power of calling out men under
this section shall be reported to Parliament as soon as

may be.

2. [Amends Section 12 of the Militia Act, 1882 ; see p. 636.]

"'() Under s. 32 (2) of the Territorial and Reserve Forces Act, 1907, this period may
by agreement extend to two >ears, and six thousand has been substituted for five

thousand.
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Provision as 3- The number of men for the time being employed under this

reckoned in the number of the forces authorised

by Army ^7 the Army Act for the time being in force.
Act.

Short title. 4. This Act may be cited as the Reserve Forces and Militia

Act, 1898.

Reserve Forces Act, 1899.

[62 & 63 VICT. c. 40.]

An Act to amend the Law relating to the Reserve Forces.

[9th Augxist, 1899.]

Permission 1. Where a soldier of the regular forces, when entitled to be

Reserremen
transferred to the reserve, is serving out of the United Kingdom,

to reside out he may, at his own request, be transferred to the reserve without

being required to return to the United Kingdom, but subject to
such conditions as to residence, as to liability to be called out for
annual training or on permanent service or in aid of the civil power,
or as to any other matters, as may be prescribed by regulations
under Section twenty of the Reserve Forces Act, 1882, and there-

upon the provisions of that Act, and of the Acts amending that Act,
shall apply in the case of the soldiers so transferred with such

adaptations as may be made by those regulations.
2. This Act may be cited as the Reserve Forces Act, 1899.

of United

Kingdom.

45 & 46 Viet
c. 48.

Short title.

Reserve Forces Act, 1900.

Amendment
of 45 & 46
Viet. c. 48,
s. 3, as to

calling out
on perma-
nent service.

Short title.

[63 & 64 Viet. c. 42.]

An Act to amend the Reserve Forces Act, 1882.

[6th August, 1900.]

1. Men in the second division of the first class of the Army
Reserve shall be liable to be called out on permanent service,

notwithstanding that directions have not been given for calling out
the whole of the first division on such service

[For the effect of the rest of this seciion, see p. 621 above.]

2. [The effect of this section is shown on p. 623 above.]

3. This Act may be cited as the Reserve Forces Act, 1900.

Reserve Forces Act, 1906.

[6 EDVV. 7, c. 11.]

An Act to amend the Law relating to the Reserve Forces.

[20th July, 1906.]
Extension of 1. (1) Notwithstanding anything in the Reserve Forces Acts,

ForceTkcts
a man belonging to the Army Reserve may, if so authorized by

to men when or under the directions of the Secretary of State, reside in any
outside the British protectorate or in any part of His Majesty's dominions

Kingdom.
outside the United Kingdom, and men may be enlisted into the

Army Reserve in any British protectorate or in any part of His
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Majesty's dominions outside the United Kingdom except in a

colony possessing responsible government, and those Acts shall,

subject to such adaptations as may be made under this section,

apply to such men whilst so residing and to such enlistment.

(2) Regulations made under section twenty of the Reserve 35 <fe 4fi vict.

Forces Act, 1882
; may prescribe the conditions under which men (

belonging to tbe Army Reserve may, if so authorized, reside

outside the United Kingdom, and the conditions under which
men may be enlisted into the Army Reserve outside the United

Kingdom, and may make such adaptations in the Reserve Forces
Acts as may be necessary for the purpose of adapting those

Acts to the circumstances of the several parts of His Majesty's
dominions outside the United Kingdom or of British protectorates.

(3) In this section the expression
" Reserve Forces Acts "

means the Reserve Forces Act, 1882, as amended by any subse-

quent enactment, and includes any enactment applied by that Act
as so amended

;
and the expression

"
colony possessing responsible

government
" means any colony which is specified in the Schedule

to this Act, or which may hereafter on the grant to the colony of

responsible government be added to that Schedule by Order in

Council.

2. [The effect of this section is shown on p. 625, note(fi), above.] Short title

3. This Act may be cited as the Reserve Forces Act, 1906, f & 46 Viet,

and the Reserve Forces Acts 1882 and 1890, and so much of the gi & 62 Vict.

Reserve Forces and Militia Act, 1898, as applies to the reserve <=. 9.

forces, and the Reserve Forces Act, 1899, and the Reserve Forces f^_
ict'

Act, 1900, and this Act may be cited together as the Reserve 62 & 63 Vict.

Forces Acts, 1882 to 1906. C

63
4

&64Tict.
c. 42.

SCHEDULE.
LIST or COLONIES.

The Dominion of Canada.
The Commonwealth of Australia.

New Zealand.

Cape Colony.
Natal.

Newfoundland.

Militia Act, 1882.

[45 & 4fi Vict. c. 49.]

An Act to consolidate the Acts relating to the Militia.

[18th August, 1882.]

Preliminary.
1. This Act may be cited as the Militia Act, 1882.

Short title.

2. [Repealed, Stat. Law Rev. Act, 1898.]

PART I. MAINTENANCE AND GOVERNMENT.

(a) 3. It shall be lawful for Her Majesty to raise and keep up a Raising

militia, consisting of such number of men as may from time to time n'^ ei of

be provided by Parliament.

(a 4. (1.) Subject to the provisions of the Militia Acts, it shall be Organisa-- tion of
(a) See as to ihe application of these sections to Yeomanry, Militia and Yeomanry Act. militia

J902 (2 Edw. VII c. 39), s. 1 (3).
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Vesting in

Her Majesty
ofjurisdic-
tion under
certain Acts
in relation
to the
militia.

First ap-
pointments
10 lowest
rank of

miiitia

officer.

lawful for Her Majesty, by order signified under the hand of a

Secretary of State, from time to time to make, and when made revoke
and vary, orders with respect to the government, discipline, and pay
of the militia, and with respect to all other matters and things
relating to the militia, including any matter by this Act authorized
to be prescribed, or expressed to be subject to orders or regulations.

(2.) The said orders may provide for the formation of militiamen
into regiments, battalions, or military bodies, and for the formation
of such regiments, battalions, or military bodies into corps, either

alone or jointly with any other part of Her Majesty's forces, and for

appointing, transferring, or attaching militiamen to corps, and for

posting, attaching, or otherwise dealing with militiamen within the

corps, and may regulate the appointment, rank, duties, and numbers
of the militia officers and non-commissioned officers.

(3.) Subject to the provisions of any such order, a Secretary
of State may from time to time make, and when made revoke and

vary, general or special regulations with respect to any matter with

respect to which Her Majesty may make orders under this section.

(4.) Provided that the said orders or regulations shall not

(a) Affect or extend the term for which or the area within
which a militiaman is liable under the Militia Acts to

serve
;
or

(6) Authorize a militiaman when belonging to one corps to

be transferred without Ms consent to another corps ;
or

(c) Where the corps of a militiaman includes any battalion or

other body of the regular forces, authorize him to be posted
without his consent to that battalion or body,

(5.) Where a militiaman was enlisted or re-engaged before the
date of any order or regulation under this Act, nothing in such
order or regulation shall render him liable without his consent to be

appointed, transferred, or attached to any military body to which
he could not without his consent have been appointed, transferred,
or attached if the said order or regulation had not been made.

(6.) All orders and general regulations made under this Act shall

be laid before both Houses of Parliament as soon as practicable
after they are made, if Parliament be then sitting, or if Parliament
be not sitting, then as soon as practicable after the beginning of

the then next session of Parliament.
5c All jurisdiction, powers, duties, command, and privileges over,

of, or in relation to the militia, or any part thereof, which under

any Act. other than this Act, are vested in or exercisable by the
lieutenants of counties, or by the Lord Lieutenant of Ireland,
either of his own motion or with the advice of the Privy Council
in Ireland, shall be exercisable by Her Majesty, through a Secretary
of State or any officers to whom Her Majesty may, by the advice of
a Secretary of State, delegate such jurisdiction, powers, duties, com-

mand, and privileges, or any of them, or any part thereof
; saving,

nevertheless, to the lieutenants of counties their jurisdictions, powers,
duties, and privileges in relation to raising the militia by ballot,
and the proceedings incidental thereto.

6. First appointments to the lowest rank of militia officer in any
corps shall be given to persons recommended by the lieutenant of the

county, if a person approved by Her Majesty is recommended by
such lieutenant for any sxich appointment within thirty days after
notice of a vacancy for such appointment has been given to such
lieutenant in the prescribed manner provided the person or persons
fulfil all the prescribed conditions as to age, physical fitness, and
educational qualifications ;

and where a corps comprises militia-
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meu of two or more counties, the recommendations for sucli first

appointments shall be made by the lieutenants of the respective
counties in such rotation or otherwise as may be from time to time

prescribed.

PART II. VOLUNTARY ENLISTMENT.

7. Subject to the provisions of this Act, private militiamen may Raising (

be raised by voluntary enlistment by such persons and in such manner men b?
i , j i , i -i ij.1- voluntary

and subject to such regulations as may be prescribed, and this part or enlistment.

this Act shall apply only to persons who have voluntarily enlisted.

8. (1.) Every militiaman enlisted under this Act shall b.e enlisted
^
n
jj^

em>

as a militiaman for some county, and shall forthwith be appointed 3*,^ and
to serve in a corps for that county, or for some area comprising the re-engage-

whole or part of that county.

(2.) Every militiaman enlisted under this Act shall be enlisted

to serve for such period, not exceeding six years, as may be pre-

scribed, and such period shall be reckoned from the date of his

attestation.

(3.) Every militiaman enlisted under this Act may from time to

time within twelve months of the end of his current term of

service be re-engaged for such period, not exceeding six years, from
the end of that current term, as may be prescribed.

(4.) A militiaman on re-engagement shall make the prescribed
declaration before a justice of the peace or an officer.

(5.) Militiamen enlisted or re-engaged under this Act shall, for

the purposes of any enactment referring to persons enrolled in

the militia, be deemed to be enrolled.

9. (1.) The following sections of the Army Act, 1881, shall apply Application

to militia recruits
;
that is to say : recruits of

Section eighty (relating to the mode of enlistment and

attestation) ; sections of

Section ninety-six (relating to the claims of masters to 44<b45 vk-t,

apprentices) ;

Section ninety-eight (imposing a fine for unlawful recruiting) ;

Section ninety-nine (making recruits punishable for false

answers) ;

Section one hundred (relating to the validity of attestation and

enlistment, or re-engagenient) ;

Section one hundred and one (relating to the competent
military authority) ;

and
So much of section one hundred and sixty-three as relates to

an attestation paper, or a copy thereof, or a declaration,

being evidence
;

A iid the said sections shall apply in like manner as if they were
herein re-enacted, with the substitution

(a) of "militia" for "regular forces," and of
" militiaman

"
for

"
soldier

"
;
and

(6) (in section one hundred) of
"
during three montlis, or during

" the whole period of preliminary training if less than
" three months, or during one whole period of annual
"
training

"
for "

during three months."

(2.) A recruit may be attested by any lieutenant or deputy-
lieutenant of any county in the United Kingdom, or by a regular
officer, or by a militia officer, and the sections of the Army Act,

1881, in this section mentioned, and also section thirty- thi-ee of the



636 PART 111. MISCELLANEOUS ENACTMENTS, ETC.

Enlistment
of men dis-

charged
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grace from

army or

navy, or

contrary to

rules.

Enlistment
of militia-

men in

regular
forces.

same Act, shall, as applied to the militia, be construed as if a

justice of the peace in those sections included such lieutenant,

deputy- lieutenant, or officer.

(3.) A man enlisted in the militia, until duly discharged in the

prescribed manner, shall remain subject to this Act as a militiaman.
10. (1.) If a person

(a) Having beeii discharged with disgrace from any part of

Her Majesty's forces, or having been dismissed with disgrace
from the Navy, has afterwards enlisted in the militia

without declaring the circumstances of his discharge or

dismissal
;
or

(6) Is concerned when subject to military law in the enlistment
for service in the militia of any man, when he knows or

. has reasonable cause to believe such man to be so circum-
stanced that by enlisting he commits an oft'ence against the

Army Act, 1881, or this Act
;
or

(c) Wilfully contravenes when subject to military law any
enactments, orders, or regulations which relate to the

enlistment or attestation of militiamen,

such person shall be guilty of an offence.

(2.) A person guilty of an offence under this section, whether
otherwise subject to military law or not, shall be liable as follows ;

that is to say:

(a) Be liable to be tried by court martial, and on conviction to

suffer such punishment as is imposed for the like offence

by section thirty-two or thirty-four of the Army Act, 1881,
as the case may be

; or

(b) Be liable to be convicted by a court of summary jurisdiction,
and to be sentenced to imprisonment, with or without hard

labour, for any term not less than two and not more than
six months

;

and may in any case be taken into military custody.

(3.) For the purpose of this section the expression
"
discharged

with disgrace" means discharged with ignominy, discharged as

incorrigible and worthless, or discharged on account of a con-

viction for felony or a sentence of penal servitude.

11. Militiamen may, if it is so prescribed, and subject to the

prescribed conditions (if any), enlist in the regular forces ;
and a

militiaman so enlisting in the regular forces shall be deemed to be

discharged from the militia.

Area of

service of

militia.

PAET III. GENERAL PROVISIONS.

Service and Oath.

12. (1.) Any part of the militia shall be liable to serve in any
part of the United Kingdom, but no part of the militia shall be

carried or ordered to go out of the United Kingdom.
(2.) Provided that if any part of the militia make a voluntary

offer certified by their commanding officer to extend their services

to any place out of the United Kingdom (a), it shall be lawful for

(a) The words in italics were, by s. 2 of the Reserve Forces and Militia Act, 1898,
substituted for the words "the islands of Guernsey, Jersey, Alderney, and Sark,
the Isle of Man, Malta, and the garrison of Gibraltar, or any of them." The same
section also provides that this section is to be construed as authorising the employment
of any member of the Militia volunteering to serve for a period not exceeding one

year, whether an order embodying the Militia is in force or not at the time. See p. 652.
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Her Majesty, if she thinks fit, to accept such offer and to employ
the said part of the militia accordingly ;

and where such offers are

made by several parts of the militia it shall be lawful for Her

Majesty, as may seem fit, to accept some and refuse others of such

offers.

(3.) It shall be lawful for Her Majesty to direct the commanding
officer of any part of the militia to propose to that part to make an

offer to extend to the area of their services as aforesaid under such

regulations as Her Majesty may please to appoint.

(4.) A person shall not be compelled to make an offer to serve as

aforesaid, or be engaged so to serve, except by his own consent
;

and a commanding officer shall not certify any voluntary offer

previously to his having explained to every person offering so to

serve that the offer is to be purely voluntary on his part.

13. Every militiaman raised under this Act or under any other Oath of

of the Militia Acts shall take the following oath ; that is to say : 0"^"
"

I, A.B., do solemnly promise and swear, that I will be faithful man .

" to [here insert name of sovereign for time being], her [or his] heirs
" and successors, and that I will faithfully serve in the militia until I
"

shall be discharged."
And such oath may be administered by any lieutenant or deputy

lieutenant of a county, or by any justice of the peace, or by any

regular officer or militia officer, and in the case of a militiaman

enlisted under this Act shall be specified in the attestation paper.

Training.

14. (1.) Every militiaman shall attend for preliminary training Preii-

at such place or places within the United Kingdom, at such time or
?ning of

times, and for such period or periods, not exceeding in the whole militia"

six months, as may be prescribed, and may be trained by such recruits,

officers, non-commissioned officers, and men of the regular forces or

of the militia as may be prescribed.

(2.) The time of such preliminary training shall not be included

in the time during which such man is liable to be called out for

annual training (a).

15. Any orders or regulations under this Act may provide for any Calling up

militia officer or militiaman, with his own consent, being called up [Jn
ms

for the purpose of instruction.

16. Save as otherwise provided by this Act, the militia shall be Annual

amrually trained for not less than twenty-one nor more than trainin R-

twenty-eight days in every year, at such times and at such

places in any part of the United Kingdom as maybe prescribed (6);

and for that purpose may be called out once or oftener in every year.
17. Her Majesty in Council may from time to time Extension,

(a) Order that the period of annual training in any year of all T JJfgpen-

or any part of the militia be extended, but so that the sionof

whole period of annual training be not more than fifty-six fining,
days in any year ;

or

(ft)
Order that the period of annual training in any year of all or

any part of the militia be reduced to such time as to Her

Majesty may seem fit ; or

(a) The provisions as to preliminary training do not apply to the yeomanry :

Militia and Yeomanry Act, 1901 (1 Ed\v~. 7, c 14). s. 1 (a).

(b) In the case of mobile militia artillery the period is to be a prescribed period
not exceeding eighty-four days : Militia and Yeomanry Act, 1901 (1 Edw. 7, c. 14), s.2.

In the case of the yeomanry the period is not less than fourteen or more than

eighteen days : ib. s. 1 (6).
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(c) Order that in any year the annual training of all or any part
of the militia be dispensed with

;

and every such order shall have full effect.

Embodiment.

18. (1.) In case of imminent national danger or of great emergency
it shall be lawful for Her Majesty in Council by proclamation (the
occasion being first communicated to Parliament, if Parliament be
then sitting, or declared in Council, and notified by the proclama-
tion, if Parliament be not sitting) to order the militia to be
embodied.

(2.) It shall be lawful for Her Majesty by any such procla-
mation to order a Secretary of State from* time to time to give,
and when given to revoke or vary, such directions as may seem
necessary or proper for embodying all or any part of the militia.

(3.) Every such proclamation and the directions given in pursuance
thereof shall be obeyed as if enacted in this Act, and where such
directions for the time being direct the embodiment of any part of
the militia, every officer and man belonging to that part shall

attend at the place and time fixed by those directions, and at and
after that time shall be deemed to be embodied

; and such officers

and men are in this Act referred to as embodied, or as the embodied
part or parts of the militia.

19. Whenever Her Majesty orders the militia to be embodied,
if Parliament be then separated by such adjournment or prorogation
as will not expire within ten days, a proclamation shall be issued for
the meeting of Parliament within ten days and Parliament shall

accordingly meet and sit upon the day appointed by such proclama-
tion and shall continue to sit and act in like manner as if it had
stood adjourned or prorogued to the same day.

20. (1.) It shall be lawful for Her Majesty by proclamation to
order that the militia shall be disembodied, and thereupon a

Secretary of State shall give such directions as may seem necessary
or proper for carrying the said proclamation into effect.

(2.) Until any such proclamation of Her Majesty has been issued
a Secretary of State may from time to time, as he may think ex-

pedient for the public service, give such directions as may seem
necessary or proper for disembodying any embodied part of the
militia and for embodying any part of the militia not embodied,
whether previously disembodied or otherwise.

(3.) After the date fixed by the directions for the disembodiment
of any part of the militia, the officers and men belonging to that

part shall be in the position of militia officers and men not
embodied.

Provisions common to Annual Training and Embodiment.

21. (1.) Where directions have been given for calling out for
annual training or embodying any part of the militia the com-
manding officer shall cause a notice to attend at the time and
place fixed to be served on each militiaman required to attend.

(2.) Such notice shall also be published in the prescribed
manner in every parish in the county or area to which the corps
of any such militiaman belongs.

(3.) The notices to be served and published under this section
shall be served and published within such reasonable time before
the time fixed for the attendance of the persons required to attend
as may be prescribed.
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22. With respect to notices required in pursuance of this Act General

or of the orders and regulations in force under this Act to be ?
vl

f'
n as

. .,.. i i 1 1 111 nutiucH.

given to militiamen, the following provisions shall have enect :

(1.) Any such notice may be served on a militiaman, either by
being sent by post to his usual place of abode or by being served in

the prescribed manner
;

(2.) For the purpose of the service of any such notice the usual

place of abode of a militiaman shall be that stated on his attesta-

tion or enrolment, or that subsequently notified by him in the

prescribed manner
;

(3.) Evidence of the delivery at the usual place of abode of a

militiaman of a notice, or of a letter addressed to such man, and

containing a notice, shall be evidence that such notice was brought
to the knowledge of such man

;

(4.) The publication of any such notice in

in every parish in the county or area to which a corps belongs,
shall be sufficient notice to every militiaman in that corps to whom
the notice applies, notwithstanding that a copy of such notice is not

served upon him
;

(5.) Every constable and overseer of the poor shall, when so

required by or on behalf of a Secretary of State, conform with the

orders and regulations for the time being in force under this Act
with respect to the publication and service of notices, and in default

shall be liable, on conviction by a court of summary jurisdiction, to

a fine not exceeding twenty pounds.

Desertion uiid Fraudulent Enlistment.

23. (1.) Any militiaman who commits any of the following Punish-

offences, that is to say :
mentfor

J non-attend-
Without leave lawfully granted, or such sickness or other ance for

reasonable excuse as may be allowed in accordance with Preliminai>

the orders and regulations under this Act, fails to appear training or

at the time and place appointed, either for preliminary
embodi-

training, or for annual training, or for assembling on em- for'deser'

1

bodiment, shall tion or

(a) In the case of embodiment, be guilty, according to the a
k?3

nc
?

circumstances, of deserting within the meaning of section leave.

twelve, or of absenting himself without leave within the

meaning of section fifteen, of the Army Act, 1881
; and

(6) In any other case, be guilty of absenting himself without
leave within the meaning of section fifteen of the Army
Act, 1881.

(2.) A militiaman who commits an offence under this section, or
under section twelve or section fifteen of the Army Act, 1881,
whether otherwise subject to military law or not, shall be liable

as follows ; that is to say:

(a) Be liable to be tried by court martial, and convicted and

punished accordingly ;
or

(b) Be liable to be convicted by a court of summary jurisdiction,
and to be sentenced to a fine of not less than forty shillings
and not more than twenty-five pounds, and in default of

payment to imprisonment, with or without hard labour,
for any term not less than seven days and not more than
the maximum term allowed by law for non-payment of

the fine
;

and may in any case be taken into military custody.



640 PART III. MISCELLANEOUS ENACTMENTS, ETC.

Supple-
mental pro-
vision as to

deserters
and
absentees.

Punish-
ment for

inducing
militiaman
to desert or

absent him-
self.

Fraudulent
enlistment
or false

answer of

militia-

man.

24.
(1.) Section one hundred and fifty-four of the Army Act, 1881,

shall apply to a militiaman who is a deserter or absentee without
leave within the meaning of this Act in like manner as it applies to
a deserter in that section mentioned, and a man who under that
section is delivered into military custody or committed for the

purpose of being so delivered may be tried as provided by this Act.

(2.) Any person who falsely represents himself to any military,
naval, or civil authority to be a deserter or absentee without
leave from the militia, shall be liable, on conviction by a court of

summary jurisdiction, to imprisonment, with or without hard labour,
for a term not exceeding three months.

25. (1.) Any person who by any means whatsoever

(a) Procures or persuades any militiaman to commit an offence
of absence without leave within the meaning of this Act,
or attempts to procure or persuade any militiaman to com-
mit such offence

;
or

(6) Knowing that a militiaman is about to commit the offence of

meaning of this Act,absence without leave within the
aids or assists him in so doing ;

or

(c) Knowing any militiaman to be an absentee without leave
within the meaning of this Act, conceals such militiaman
or aids or assists him in concealing himself, or employs or
continues to employ him, or aids or assists in his rescue ;

shall be liable, on conviction by a court of summary jurisdiction, to
a fine not exceeding twenty pounds.

(2.) Section one hundred and fifty-three of the Army Act, 1881,
shall apply as if a militiaman were a soldier, and as if the word
"desert," and other words referring to desertion, included desertion
within the meaning of this Act as well as desertion within the

meaning of the Army Act, 1881
;
and any person who, knowing any

militiaman to be a deserter within the meaning of this Act or of

the Army Act, 1881, employs or continues to employ such militia-

man, shall be deemed to aid him in concealing himself within the

meaning of the said section.

26. (1.) If any person commits any of the following offences
;

that is to say :

(a) When belonging to the militia, without having fulfilled

the conditions enabling him to enlist, enrol, or enter,
enlists or enrols in any of the auxiliary or reserve forces,
or enters the Royal Navy ;

or

(&) When belonging to the reserve forces, or to any of the

auxiliary forces other than the militia, or to the Royal
Navy, without having fulfilled the conditions enabling him
to enlist or enrol, enlists or enrols in the militia

;

such person, if on service as part of the regular forces at the time
when he commits the offence, shall be guilty of fraudulent enlist-

ment, and in any other case shall be guilty of making a false answer
;

and for the purposes of this section a person shall be deemed to be
on service as part of the regular forces if being a militiaman he is

embodied, or if when belonging to the reserve forces he is called out
on permanent service, or if when belonging to the yeomanry or

volunteers he is on actual military service.

(2.) A person who commits an offence under this section, whether
otherwise subject to military law or not, shall be liable as follows

;

that is to say :

(a) Be liable to be tried by court-martial, and on conviction to

suffer such imprisonment as is imposed, if the offence is
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fraudulent enlistment, by section thirteen, and if it is a
false answer, by section thirty-three, of the Army Act,
1881 ;

or

(b) Be liable to be convicted by a court of summary jurisdiction,
and to be sentenced to imprisonment, with or without

hard labour, for any term not less than one month and not

more than three mouths, or to a fine of not less than five

pounds and not more than twenty-five pounds, and in

default of payment to imprisonment, with or without
hard labour, for any term not less than one month and
not more than the maximum term allowed by law for non-

payment of the fine, and in the case of a second or any
subsequent conviction to be sentenced to imprisonment,
with or without hard labour, for any term not less than
two and not more than six months ;

and may in any case be taken into military custody.

(3.) A person who attempts to commit an offence under this

section shall, whether otherwise subject to military law or not,

be liable to be taken into military custody, tried, convicted, and

punished in like manner in all respects as if he had committed
an offence under this section, with this qualification, that if he is

convicted by court-martial he shall not be liable to any punish-
ment exceeding imprisonment, and if he is convicted by a court of

summary jurisdiction this section shall apply as if the terms of

imprisonment or amounts of fines were reduced by one-half.

27. Any militiaman who is delivered into military custody Liability of

or committed as a deserter or absentee without leave by a court deserter,

of summary jurisdiction, or is convrcted by court-martial or by a or fraiiciu-

court of summary jurisdiction of desertion or absence without leave lent eniister

or fraudulent enlistment under the Army Act, 1881, or this Act,
or is dealt with summarily by his commanding officer for any such

offence, shall, whether he is or is not punished for his offence,
be liable to serve as follows (that is to say) :

(a) If he has not completed the period of his preliminary

training, he shall be liable to attend for preliminary
training for the whole of the prescribed period or periods
or for the prescribed portion thereof, without any deduc-

tion being made for any time he has previously attended
for such training (a) ;

and

(b) If the duration of his absence from animal training has
amounted in any year to the whole of the time of annual

training, or to any part of that time not less than fourteen (b)

days he shall be liable to serve after the expiration of the
term of his militia service for an additional year for each

year in which he has been so absent
;
and

(c) If he was embodied either at the time when he committed
the offence or afterwards, he shall be liable to serve for an
additional period equal to the time which elapsed between
the time of his committing the offence and the time of his

apprehension or voluntary surrender
; and the period of

such additional service shall commence at the expiration
of the term of his militia service or at the time of his

apprehension or surrender, whichever last happens (c).

I

(a) This subsection does not appiy to the yeomanry : see note 011 s. 14.

(b) In the ease of a member of the yeomanry, ten flays : Militia an<i YeomanryjAct,
1901 (1 Echv. 7, c. 14), 3. 1 ((/).

(<) See Rule 4^ [E], arid note.
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28. (1.) Where a militiaman is subject to military law, and ia

illegally absent from his duty, a court of inquiry under section

seventy-two of the Army Act, 1881, may be assembled after the

expiration of twenty-one days from the date of such absence, not-

withstanding that the period during which such man was subject to

military law is less than twenty-one days, or has expired before the

expiration of twenty-one days.

(2.) Where a militiaman fails to appear at the time and place ap-

pointed for preliminary training or for annual training or for

assembling on embodiment, and his absence continues for not less

than fourteen (a) days, his commanding officer shall make an entry in

the regimental books of such absence, and such entry shall be con-

clusive evidence of the fact of such absence.

Lieutenants and Deputy Lieutenants of Counties.

29. Her Majesty shall from time to time appoint lieutenants for

the several counties in the United Kingdom.

30. (1.) The lieutenant of every county shall from time to time

appoint such persons as he thinks fit, living within the county, and

qualified as provided by this Act, to be his deputy lieutenants.

(2.) In every county twenty persons at least, or if so many
persons cannot be found duly qualified, then all the duly qualified

persons living within the county, shall, subject as hereinafter

mentioned, be appointed deputy lieutenants.

(3.) The lieutenants shall certify to Her Majesty the name of

every person whom he proposes to appoint deputy lieutenant, and

shall not grant a commission as deputy lieutenant to any person

until informed by a Secretary of State that Her Majesty does not dis-

approve of the granting of such commission.

(4.) Whenever Her Majesty may think fit to signify her pleasure

to the lieutenant of any county that all or any of the deputy lieuten-

ants thereof be displaced, such lieutenant shall forthwith displace

them, and appoint others in their stead, subject to the provisions of

this Act ;
and a retur of all persons by name who have been

appointed deputy lieutenants or have been displaced shall be

annually laid before Parliament, made up to the thirty-first day
of December, within ten days after Parliament meets.

(5.) The commission of a deputy lieutenant shall not be vacated

by the lieutenant who granted it ceasing to be lieutenant-

Si. Where the lieutenant of a county is absent from the United

Kingdom, or by reason of sickness or otherwise is unable to act,

or where there is no lieutenant of a county, Her Majesty maj
authorise any three deputy lieutenants of such county to act as the

lieutenant thereof, and such deputy lieuteEants while so authorized

may do all acts which might lawfully be done by the lieutenant,

and shall for all purposes stand in the place of the lieutenant.

32. The lieutenant of a county, with the approbation of Her

Majesty, may appoint any deputy lieutenant of the county to act

for him as vice-lieutenant during his absence from the county,

sickness, or other inability to act ;
and every such vice-lieutenant,

until the appointment is revoked or he is removed by Her Majesty,

may from time to time, whenever such absence, sickness, or inability

occurs, do all acts which might lawfully be done by the lieutenant,

and shall for all purposes stand in the place of the lieutenant, with-

out prejudice to the authority of Her Majesty to make other pro-

visions for this purpose under the foregoing enactment.

(a) In the case of a member of the yeomanry, ten days : Militia and Yeomanry

Act, 1901 (1 Edw. 7, c. 14), s. 1 (6). See p. 63.
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33. Every person appointed a deputy lieutenant shall be qualified Qualiflca-

as follows
;
that is to say :- X?V

(a) He shall be a peer of the realm or the heir apparent of such a t(i

peer, aud have a place of residence within the county
for which he is appointed ;

or

(5) He shall be in possession for his own benefit of an estate

for the life of himself or another, or of some greater
estate, in land in the United Kingdom of the yearly value
of not less than two hundred pounds ;

or

(c) He shall be the heir apparent of some person who is in

possession for his own benefit of such an estate as above
mentioned

;
or

(d) He shall be possessed or entitled, at law or in equity, in

possession for his own benefit, for the life of himself or

another, or for some greater interest, of or to a clear

yearly income arising from personal estate within the

United Kingdom of not less amount than the yearly
value of an estate in land above mentioned ;

And the clear yearly income arising from any such

personal estate shall be admitted in whole or in part of

a qualification arising from the possession of an estate in

land.

34. (1.) A person appointed a deputy lieutenant of a county, Delivery,

who is not qualified as a peer or heir apparent of a peer of the andVenmi
realm, shall before acting as deputy lieutenant, deliver to the ofquaiifi.-a-

rlcrk of general meetings of lieutenancy of that county a specific ^
ion

'\f
ml

r

drsi.Ti'plion in writing, signed by himself, of his qualification, stating commi's"^
'

where- the same consists wholly or partly of an estate in land or sions.

of heirship to an estate in land, the county and parish in which
the land is situate.

(2.) The clerk of general meetings of lieutenancy shall send to the
lieutenant of the county a copy of every such description delivered
to him, and shall enter every such description on a roll to be kept
for that purpose ; and shall (at the cost of the county rate) cause to
be published in the London Gazette the names of the persons
appointed deputy lieutenants, with the dates of their commissions,
in like manner as commissions of officers of Her Majesty's land
forces are published.

(3.) The clerk of general meetings of lieutenancy shall from time
to time, when so required, send to a Secretary of State a complete
account of the several descriptions of qualification delivered to him
during the period mentioned in the requisition, and the Secretary of

State shall cause copies of every such account to be laid before both
Houses of Parliament.

35. (1.) If any person acts as deputy lieutenant without being penalty for

duly qualified, or without having delivered the description of acting as

his qualification as required by this Act, he shall forfeit the sum of fieutenant
two hundred pounds ;

but where such person has been appointed a without

deputy lieutenant, all acts done by him in the execution of his office
g|!j[

lg
&

c mli~

shall be as valid as if he had been duly qualified and had duly delivered
e

'

such description.

(2.) In any legal proceeding for the recovery of any such penal
sum the proof of qualification shall lie on the defendant.

36. Except as otherwise provided by this or any other Act, the Powers, Ac.,
lieutenant and deputy lieutenants appointed, under this Act for any of lieu-

county shall respectively have such jurisdiction, duties, powers, and
^epul^He"!?-

(il.L.) 2 Si
tenarts.
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37. (1.) It shall be lawful for Her Majesty in Council from time

to time to appoint the quotas of militiamen to serve for the several

counties of the United Kingdom.
(2.) Notice of the quota from time to time appointed for any

county shall be transmitted to the lieutenant of that county and

published in the London Gazette.

(3.) Such quota shall be the quota of the county until another

quota is appointed and notified in like manner.

Civil Rights and Exemptions.
38. The acceptance of a commission as a militia officer shall not

vacate the seat of any member returned to serve in Parliament.

39. A person in the militia shall not be liable to any penalty or

punishment for or on account of his absence during the time he

is voting at any election of a member to serve in Parliament, or

during the time he is going to or returning from such voting.
40. If a sheriff is a militia officer, then during embodiment he

shall be discharged from personally performing the office of sheriff,

and the under sheriff shall be answerable for the execution of the

said office, in the name of the high sheriff
;
and the security given

by the under sheriff, and his pledges to the high sheriff, shall

stand a security to the Queen, her heirs and successors, and to all

persons whomsoever, for the due performance of the office of

sheriff during such time.

41. A person in the militia shall not be compelled to serve as

a peace officer or parish officer.

under
Mililia

Acts.

Legal Proceedings.

Trial of 42. (1.) Any offence which under the Militia Acts is punishable
offences and ou conviction by court-martial shall, for all purposes of and inci-

Imi^appiica-
dental to the arrest, trial, and punishment of the offender, including

tionot fines the .summary dealing with the case by his commanding officer, !><

deemed to be an offence under the Army Act, 1881, with this

modification, that any reference in that Act to forfeitures and stop-

pages shall be construed to refer to such forfeitures and stoppages
as may be prescribed.

(2.) Every fine or pecuniary forfeiture imposed under any of the

Militia Acts, if exceeding the sum of twenty-five pounds, may be
recovered by action in Her Majesty's High Court of Justice in

England or Ireland, or in the Court of Session in Scotland ;
and

if not exceeding such amount may, so far as the recovery thereof is

not otherwise provided for, be recovered on conviction by a court

of summary jurisdiction, in like manner as if it were a fine under
this Act.

(3.) Any offence which under the Militia Acts is punishable on
conviction by or before a court of summary jurisdiction within the

meaning of this Act may be prosecuted, and any fine or pecuniary
forfeiture which under the Militia Acts is recoverable for any such

offence, or is otherwise recoverable before a court of summary
jurisdiction, may be recovered in manner provided by sections

one hundred and sixty-six and one hundred and sixty-seven of the

Army Act, 188], in like manner as if those sections were herein
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re-enacted and in terms made applicable to the Militia Arts, s

to the following modification, namely, every fine or pecuniary for-

feiture imposed under any of the Militia Acts on a militiaman, or

recovered on a prosecution instituted under any of the Militia Acts

by or on behalf of the commanding officer of a militiaman (the

application of which is not otherwise provided for by the said Acts),

shall, notwithstanding anything in any Act or charter or in the said

sections to the contrary, be paid to the commanding officer of the

part of the militia to which the militiaman belongs, and shall be

accounted for by him in the prescribed manner.

(4.) Save as provided by the said section one hundred aud sixty-

six, the minimum fixedJby any of the Militia Acts for the amount
of any tine or forfeiture, or for the term of any imprisonment, shall

be duly observed by courts of summary jurisdiction, and shall, not-

withstanding anything in any other Act contained, not be reduced

by way of mitigation or otherwise.

43. With respect to the trial and punishment of men charged Provisions

with ort'ences which in pursuance of this Act are cognizable both by ^g ceg

a court-martial and by a court of summary jurisdiction, the triable both

following provisions shall have effect :
b? c

.

u
,

rt
,"

(1.) An alleged offender shall not be liable to be tried both by y courUrf

court-martial and by a court of summary jurisdiction, but may be summary

tried by either of such courts, according as may be prescribed by j^'
1'

orders or regulations under this Act ().

(2.) Proceedings against an alleged offender, when a militiaman,
before either a court-martial or his commanding officer, or a

court of summary jurisdiction, may be instituted, whether the term
of his militia service has or has not expired, and may, notwith-

standing anything in any other Act, be instituted at any time within

two months after the time at which the offence becomes known to

the commanding officer of the militiaman, if the militiaman is

then apprehended, or if he is not then apprehended, then within

two mouths after the time at which he is apprehended, whether
such apprehension was by a civil or military authority, and any
limitation contained in any other Act with respect to the time for

hearing and determining an offence shall not apply in the case of

any proceeding so instituted.

(3.) Where "an offender has on several occasions been guilty of

desertion, fraudulent enlistment, or making a false answer, he may,
for the purposes of any proceedings against Him, be deemed to belong-
to any one or more of the corps to which he has been appointed or

transferred, as well as to the corps to which he properly belongs ;

and it shall be lawful to charge the offender with any number of

the above-mentioned offences at the same time, whether they are

offences within the meaning of the Army Act, 1881, or offences

within the meaning of this Act, and to give evidence of such

offences against him, and if he be convicted of more than one

offence to punish him accordingly, as if he had bfeen previously con-

victed of any such offence.

(4.) For the purposes of this section the expression "tried by
court-martial

"
shall include "

dealt with summarily by his com-

manding officer."

44. (1.) Section one hundred and sixty-four of the Army Act 1881 Evidence.

(which relates to evidence of the civil conviction or acquittal of a

person subject to military law), shall apply to a militiaman who is

(a.) He is not to be tried by a court of summary jurisdiction without the written

sanction of his commanding officer, or an authority superior to that officer. Militia

(Regulations, pava. Ill, and Yeomanry Regulations, para. 97.

(M.L.) 2 s 2
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tried by a civil court, whether he is or is not at the time of such
trial subject to military law.

(2.) Section one hundred and sixty-three of the Army Act, 1881

(relating to evidence), shall apply to all proceedings under the

Militia Acts.

Miscellaneous.

4.5. All returns required or authorized to be made in relation

to the militia by any of the Militia Acts shall be made to such

persons as may be prescribed.
46. (1.) The law relating to the protection of justices of the peace

in the execution of their office shall, save as regards limitation

of actions, notice of action, venue, tender of amends and payment
into court, and other matters relating to actions which are provided
foi' by this section, apply to lieutenants and deputy lieutenants when

acting in the execution of the Militia Acts, as if they were included

in the expression "justices of the peace."

(2.) An action, prosecution, or proceeding against any person for

any act done in pursuance or execution or intended execution of the

Militia Acts, or in respect of any alleged neglect or default in the

execution of those Acts, shall not lie or be instituted unless it is

commenced within twelve (a) months next after the act, neglect, or

default complained of, or, in case of a continuance of injury or damage,
within twelve (a) months next after the ceasing thereof.

(3.) In any such action, tender of amends before the action was
commenced may in lieu of or in addition to an}' other plea, be

pleaded. If the action was commenced after such tender, or is pro-
ceeded with after payment into court of any money in satisfaction

of the plaintiff's claim, and the plaintiff does not recover more than

the sum tendered or paid, he shall not recover any costs incurred
after such tender or payment, and the defendant shall be entitled

to costs, to be taxed as between solicitor and client, as from the time
of such tender or payment ;

but this provision shall not affect costs

on any injunction in the action.

(4.) Every such action, and also every action against a member
or minister of a court-martial in respect of a sentence of such court,
or of anything done by virtue or in pursuance of such sentence,
shall be brought in one of Her Majesty's superior courts in the

United Kingdom.
47. (1.) Any power or jurisdiction given to, and act or thing to

be done by, to, or before any person holding any military office may
in relation to the militia be exercised by or done by, to, or "before

any other person for the time being authorized in that behalf

according to the custom of the service.

(2.) Where by any of the Militia Acts, or by any order or regu-
lation in force under this Act, any order is authorized to be made
by any military authority, such order may be signified by an order,

instruction, or letter under the hand of any officer authorized to

issue orders on behalf of such military authority, and an order,

instruction, or letter purporting to be signed by any officer

appearing therein to be so authorized shall be evidence of his

I.ring so authorized.

Provisions as to special Localities,

48. For the purposes of the Militia Acts the following provisions
.shall have effect with respect to counties ;

(it) This period has been reduced to six months by the Public Authorities Protection I

Act, 1893 (56 and 57 Viet., c. 61) ; and see further as to the effect of that Act on this i

the ru>l,e to para. 102 of ch. VIII.
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(1.) The expression "county" shall, unless the context otherwise

requires, mean a county at large, with the exception that each

riding of the county of York shall be a separate county.

(2.) Each county of a city, county of a town, or place mentioned
in the first column of the first schedule to this Act, shall be deemed
to form part of the county set opposite thereto in the second
column of that schedule, and where a parish is mentioned in that

second column to form part of that parish.

(3.) All other places locally situate within a county as above
defined shall be deemed to form part of that county.

(4.) Every place declared by this section to form part of a county
shall (save as otherwise expressly provided) be subject to the

jurisdiction and authority of the lieutenant, deputy lieutenants, and
other officers of the said county.

49. The Militia Acts shall applv to the following places, with the .,.]-... , ,.. .-'
"

i of Militia
modifications hereinafter mentioned : Acts toccr-

(1.) The Governor of the Isle of Wight may appoint to act for tain places:

him in the island five or more deputies, in like manner and subject \vjtlu.
to the like conditions and restrictions as deputy lieutenants are

appointed under this Act, and such deputies shall act in the ex-

ecution of the Militia Acts as if they were deputy lieutenants
;
the

militia of the Isle of Wight shall be raised in the same manner as

and shall form part of the militia of the county of Southampton ;

but shall remain within the said isle as an internal defence thereof,
unless Her Majesty otherwise orders.

(2.) The Militia Acts shall apply to the liberty or district of the owe
.
r

.m T-I- AI * - in i Hamlets.
Tower Division in the county of Middlesex, commonly known by
the name of the Tower Hamlets, as if it were a separate county. (a)

(3.) This Act shall apply to the Cinque Ports, two ancient towns, Cinque
and their members, so far as is consistent with the special enact- P nB -

ments relating thereto as if they were a separate county, and
the Warden of the Cinque Ports were the lieutenant of that

county.
(4.) It shall be lawful for Her Majesty to appoint a lieutenant Haverfoni-

for the county of the town of Haverfordwest in like manner as if it west -

were a separate county, and he may appoint deputy lieutenants

under this Act.

(5.) A corps of miners may continue to be raised for the counties Miners of

of Cornwall and Devon as part of the militia, and the Militia Acts
shall apply in like manner as if such corps were the militia of a

separate county, and the warden of the Stannaries were the lieu-

tenant of that county, and the quota for such corps may be fixed

accordingly. The deputies appointed by the warden shall be
railed deputy wardens of the Stannaries, and need not exceed
twelve in number, and the persons appointed shall be qualified, in

respect of residence and otherwise, as if they were appointed deputy
lieutenants for a county comprising the counties of Cornwall and

Devon, and any reference to the clerk of general meetings of lieu-

tenancy shall be deemed to refer to the clerk of general meetings
appointed by the warden.

50. The city of London shall continue to be a separate county Application

for the purposes of the militia, and so far as is consistent with f
.

Actto

the special enactments relating to such city this Act shall apply London.

accordingly ; and the Commissioners of Lieutenancy of the city
shall, for the purposes of this Act and those enactments, be the
lieutenant of the county ;

and the provisions of this Act with

See above p. 164, note (e).
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Definitions.

Modifica-
tions in

application
of Act to

Scotland.

Modiflsa-
tions in

application
of Act to

Ireland.

respect to deputy lieutenants shall not apply to the said city ;

and nothing in this Act shall affect the raising and levying of the

trophy tax as heretofore in the said city.

Definitions.

51. In this Act, unless the context otherwise requires,

The expi-ession "parish
" means a place for which a separate

poor rate is or can be made, or for which a separate overseer
is or can be appointed :

The expression
"
militia" means the regular militia raised in

the United Kingdom, or in any county or part thereof :

The expressions "militiaman" and "man in the militia" include

respectively a non-commissioned officer :

The expression
" term of militia service

" means in the case of a
man enlisted or re-engaged under this Act the term for

which he has so enlisted or i*e-engaged, and in case of any
other man the term for which he is enrolled :

The expression "Militia Acts" means this Act, and any Act
passed or hereafter to be passed relating to the militia,
so far as it is for the time being in force :

The expression "prescribed" means prescribed by orders or

regulations in force under this Act.

Expressions not above in this section mentioned have, unless
the context otherwise requires, the same meaning as they have in the

Army Act, 1881.

Application oj Act to Scotland.

52. In the application of this Act to Scotland the following
modifications shall be made : that is to say :

(1.) The Militia Acts shall apply to the county of the city of

Edinburgh in like manner as to any other county, and the chief

magistrate of that city shall, when there is no lieutenant appointed,
appoint the deputy lieutenants under this Act.

(2.) The expression "land" includes heritages.

(3.) The expression
"
county rate " means "

comity general
assessment."

(4.) The expression "overseer" means" inspector of the poor"
(5.) In the provisions respecting an action, prosecution, or pro-

ceeding against any person,
"
plaintiff

"
shall mean "

pursuer," and
"defendant" shall mean "defender," uud "solicitor" shall mean
" law agent."

Application of Act to Ireland.

following53. In the application of this Act to Ireland, the
modifications shall be made

;
that is to say :

(1.) The Militia Acts shall apply to the counties of the cities of

Dublin, Cork, and Limerick respectively in like manner as to any
other county.

(2.) Lieutenants may be appointed for the county of the city of

Waterford and the town and county of the town of Galway respec-
tively in like manner as if such city and town were respectively
separate counties, and such lieutenants may appoint deputy lieu-

tenants under this Act (a).

(3.) As regards the qualifications of deputy lieutenants, the

(") Sub section (2) is repealed as to Gahvav by the Local Government (Ireland )|

Act, 1898 (51 & 52 Viet. c. 37), s. 110 (2;.
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description shall state the denomination of any land forming the
whole or part of the qualification, and in the case of any such city
or town as above in tlifc section mentioned, the town clerk shall

be substituted for the clerk of general meetings of lieutenancy, and
the bi.mu^li rate shall be substituted for the county rate.

(4.) The poweis vested in Her Majesty with reference to lieu-

tenants and their deputy lieutenants and vice-lieutenants may,
subject to any direction of Her Majesty, be exercised by the Lord
Lieutenant of Ireland, and anything in relation to lieutenants or

deputy lieutenants, if authorized or required to be done by, to, or

before Her Majesty, may, subject as aforesaid, be done by, to, or

before the Lord Lieutenant, a,nd if authorized or required to be
dono by or to a Secretary of State, may be done by or to the Chief

Secretary or Under Secretary of the Lord Lieutenant.

(5.) The number of deputy lieutenants in each county and in

each such city or town as above mentioned shall be such as Her
Majesty, or, subject to any direction of Her Majesty, the Lord
Lieutenant from time to time determines.

(6.) Anything required to be published in the London Gazette
shall be published in the Dublin Gazette in lieu of the London
Gazette.

(7.) Except as otherwise provided by this or any other Act, the
lieutenants and deputy lieutenants appointed under this Act for any
county, city, or town shall respectively have all the powers which

by any Act for the time being in force are vested in the governors
or deputy governors respectively of counties or places in Ireland.

(8.) . '. . . (a).

(9.) The expression
" rate

"
includes "

cess."

(10.) The constables shall perform the duties of overseers with

respect to the publication of notices.

Repeal,

54 - () Repeal of

(1.) So much of the said Acts as is set out in the third schedule Acts.

to this Act shall continue in force in manner therein appearing,
as if the same were enacted in the bodv of this Act.

(2) ()._
(3.) All commissions and appointments in relation to the militia

which exist at the commencement of this Act shall be of the same
effect as if granted or made under this Act.

(4.) All orders, warrants, regulations, and directions in relation
to the militia which exist at the commencement of this Act shall

be of the same effect as if they were orders and regulations made
under this Act, and may be revoked or altered accordingly.

(5.) The quota in force at the commencement of this Act for any
county, or for any place which is under this Act deemed to be a

county, shall continue to be the quota appointed for that county or

place until another quota is appointed under this Act.

(6.) The several militiamen who before the commencement of
this Act have been attested for service, whether before a justice
of the peace or an officer, or have been re-engaged, shall be deemed
to have been duly attested and re-engaged as if they had been
enlisted or re-engaged under this Act, and shall continue to serve

accordingly, and shall be subject to and be deemed to be raised
under this Act, and their service before the commencement of this

(}) Eepealed, Stat. Law Eev. Act, 1898.
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Act shall be reckoned as if the same had taken place under this

Act.

(7.) A member of the permanent staff of the militia who has
been enlisted or re-engaged in pursuance of any enactment hereby
repealed shall continue to serve in like manner as if the said

enactment had not been repealed.

(8.) Where a member of the permanent staff of the militia or a
militiaman was enlisted or re-engaged before the passing of the

Regulation of the Forces Act, 1881, or before the date of any order
or regulation made under the said Act, nothing in the said Act,
order, or regulation, or in this Act shall render such member or
man liable without his consent to serve in or be appointed, ti*ans-

ferred, posted, or attached to any military body in or to which he
could not have been required without his consent to serve or be

appointed, transferred, or attached if the Regulation of the Forces

Act, 1881, or this Act, or the said order or regulation as the case

may be, had not been passed or made.

(9.) ().
(10.) Any unrepealed enactment referring to any provisions

hereby repealed, or to any provisions repealed by the Militia

(Voluntary Enlistment) Act, 1875, shall be construed as referring
to the corresponding provisions of this Act.

SCHEDULES.

FIRST SCHEDULE.

The following places are for the to be included in the

purposes of the Militia Acts following counties.

England.

See 42 Geo. County of the city of Chester .... Chester.

i9,

C

i4
9

9,' "i,
Count7 of the cit7 of -Exeter .... Devon.

3s'& 39 Viet. County of the town of Poole .... Dorset.

c^69,
sg. 2, County of the city of Gloucester Gloucester.

County of the city of Bristol .... Gloucester.

County of the city of Canterbury Kent.

County of the city of Lincoln .... Lincoln.

County of the city of Norwich .... Norfolk.

County of the town of Newcastle-

upon-Tyne .... .... .... Northumberland.

Borough and town of Berwick-

upon-Tweed Northumberland.

County of the town of Notting-
ham .... .... .... .... Nottingham.

County of the town of Southamp-
ton .... .... .... .... Southampton.

County of the city of Lichfield .... Stafford.

County of the city of Worcester Worcester.

County of the city of York .... West Riding of York.

County of the town of Kingston-
upon-Hull East Riding of York.

County of the town of Carmarthen Carmarthen.

(a) Repealed, Stijt. Law Rey. Act;, 1893.
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Couuty of the town of Haverford-

west Pembroke.
The constabulary of Craike .... North Riding of York,

That part of the parish of Maker
which lies in the county of

Cornwall Cornwall.

Town and parish of Wokingham Berks.

The township of Filey East Riding of York.

Threapwood Parish of Worthenbury in Flint.

Parish of Saint Martin, called

Stamford Baron, in the suburbs
of the borough and town of

Stamford on the south side of

the waters called Wellaud .... Lincoln.

Ireland (a).

County of the citv of Waterford... Waterford. See40Geo.
I 3, c. 120, s.*********** '? *1Q Jtr QO

County of the town of London- Londonderry. Viet. c. GO.

deny 9.2,3.

SECOND SCHEDULE.

Acts Repealed.

[Repealed, Stat. Law Rev. Act, 1898.]

THIRD SCHEDULE.

Local Militia.

Enactments re-enacted with respect to Local Militia.

33 & 34 Viet. c. 67, s. 20.

A Secretary of State may require the chief officer of police in Service <.f

every district in the United Kingdom to cause to be served within |^f
esou

his district any notice which the Secretary of State may desire militia.

to be served on any member of the local militia in such district
;

and all officers and men of every police force shall conform to the
orders of a Secretary of State in relation to the service of such
notices given through such chief officer.

34 & 35 Viet. c. 86, s. 6.

(1.) All jurisdiction, powers, duties, command, and privileges
Jurisdic-

over, of, or in relation to the local militia, or any part thereof, Majes'ty^ii
which, under any Acts other than this Act, are vested in or exercis- relation to

able by the lieutenants of counties, shall be exercisable by Her fcl
\e

local

Majesty through a Secretary of State, or any officers to whom Her
"

Majesty may, by and with the advice of a Secretary of State,

delegate such jurisdiction, powers, duties, command, and privileges,
or any of them, or any part thereof

; saving nevertheless to the

I

(a) This Schedule is repealed so far as relates to Kilkenny, Drogheda. and Galway, l>y
the Local Government (Ireland) Act. 1898 (51 and 52 Viet. c. 37), s. UO (2),
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Number of

local

militia.

Training
for militia.

Ketunis in
relation to
the local

militia.

lieutenants of counties their jurisdictions, powers, duties, and

privileges in relation to raising the local militia by ballot, and the

proceedings incidental thereto.

(2.) All officers in the local militia shall be appointed by and
hold commissions from Her Majesty ;

such commissions shall be

prepared, authenticated, and issued in the manner in which com-
missions of officers in Her Majesty's land forces are prepared,
authenticated, and issued, according to any law or custom for the

time being in force.

(3.) First appointments to the lowest rank of officer in any corps
of local militia shall be given to persons recommended by the

lieutenant of the county to which the corps belongs, if a person
approved by Her Majesty is recommended by such lieutenant or

any such appointment within thirty days after notice of a vacancy
for such appointment has been given to such lieutenant by a

Secretary of State, which notice may be given by a letter addressed
to him by post.

34 & 35 Viet. c. 86, s. 7.

The local militia shall consist of such number of men as may
from time to time be provided by Parliament.

34 & 35 Viet. c. 86, s. 8.

M./n enrolled in the local militia shall attend at the headquarters
of the corps in which they are enrolled, or at such other place
and at such times as may be directed by a Secretary of State, for

preliminary instruction for a period of not more than six months.

34 & 35 Viet. c. 86, s. 14.

All returns required or authorized to be made in relation to the

local militia by any Act for the time being in force shall be made
to such persons as may be prescribed by a Secretary of State.

34 & 35 Viet. c. 86, s. 19.

In this schedule, if not inconsistent with the context,
The expression "lieutenant of a county," includesa vice-lieutenant,

also the Governor of the Isle of Wight, the Warden of the

Cinque Ports, the Warden of the Stannaries, the Constable of the

Tower, and any other officer or officers however named having a

jurisdiction in relation to the local militia similar to that of

lieutenant, or lieutenants, or deputy-lieutenants of a county.

The Reserve Forces and Militia Act. 1898.

[61 & 62 VICT. c. 9.]

Extract from (a).

An Act to amend the Law relating to the Reserve Forces and
Militia. [1st July, 1898.]

Amend- 2. Section twelve of the Militia Act, 1882, shall have effect as if

merit of law the words "
any place out of the United Kingdom

" were substituted

taryservi'-e
therein for the words " the island of Guernsey, Jersey, Alderney,

(a) The rest of this Act deals with the Reserve Forces ; see p. 631 .
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and Sark, the Isle of Man, Malta, and the garrison of Gibraltar outside the

or any of them," and shall be construed as authorising the employ- Kl"g

e

doni)

ment of any member of the Militia volunteering to serve for a45anrt4t>

period not exceeding one year whether an order embodying the T

Militia is in force or not at the time.

3. The number of men for the time being employed under this

Act shall not be reckoned in the number of the forces authorised by
the Army Act for the time being in force. by Army

Militia and Yeomanry Act, 1901.

[1 EDW. 7, c. 14.]

An Act to amend the Law relating to the Militia and Yeomanry.
[17th August, 1901.]

1. The enactments relating to the general militia shall apply
{̂

p

to all members of the yeomanry receiving commissions or enlisted Acts to

after the passing of this Act, as if references therein to the militia Yeomanry.

and members thereof were references to the yeomanry and members

thereof, subject to the following modifications, namely :

(a) The provisions with respect to preliminary training shall

not apply ;

('/) For the period of annual training specified in Section six-

teen of the Militia Act, 1882, shall be substituted a period
of not less than fourteen nor more than eighteen days in

every year, and for the period of fourteen clays referred

to in Sections twenty-seven and twenty-eight of the same
Act shall be substituted a period of ten days.

2, The period of annual training for militia men enlisted after Annual
'

the passing of this Act, and for the time being serving in the

mobile militia artillery, shall be such period, not exceeding eighty- artillery.

four days, as may be prescribed under the Militia Act, 1882.

3. This Act may be cited as the Militia and Yeomanry Act, Short title.

1901.

Militia and Yeomanry Act, 1902.

[2 EDW. 7, c. 39.]

An Act to amend the Law relating to the Militia and Yeomanry.
[18th December, 1902.]

1. (1) For the purpose of forming reserve divisions of the militia Amend-

and yeomanry, the Secretary of State may, by regulations, relax or
^"[in^'tT

dispense with the provisions of any enactment in any existing Act miiitia'and

of Parliament relating to the training of militia and yeomanry, so yeomanry

far as regards their application to men in the reserve divisions, and

any man in a reserve division may be transferred, by the competent
military authority within the meaning of Part II of the Army Act,
from one corps of militia or yeomanry to another, so, however, that

n militiaman or yeoman shall not, without his consent, be trans-

ferred to a corps of another arm.

(2) All regulations made in pursuance of this section shall be

laid before Pailiameut as soon as practicable after they are made,
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"
-^rpracdcab" 1^ T"

" ?MlirLnt lje not
3 alter the beginning of the next s

(3) Sections three and four of the Militia Act, 1882,

Volunteer Act, 1863.

[26 & 27 VICT., c. 65.]

An Act to consolidate and amend the Acts relating to the VolunteerForce m Great Britain. [21st July 1863]
1. This Act may be cited as the Volunteer Act, 1863.

thTcrown
to accept
services

PART I. ORGANISATION OF VOLUNTEER FORCE,

Acceptance of Service.

2 " Ifc sha11 be lawful for Her Majesty to accept the services of
any persons desiring to be formed under this Act into a Volunteer
corps, and offering their services to Her Majesty through the

eans Lieutenant of a County, (a)
of Counties. On such acceptance the proposed corps shall be deemed lawfullyformed under this Act as a corps of that county.

Permanent Staff.

3 - Her Majesty may from time to time constitute for any
Volunteer corps a permanent staff, consisting of an adjutant com-
missioned by Her Majesty, and of so many Serjeant-instructors as
may seem fit, engaged and attested (according to regulations under
this Act) for a period not exceeding five years, or of such an
adjutant, or of such serjeant-instructors, alone.

[For the purposes of this Act, all such adjutants shall be deemed
officers of the respective corps, and all such serjeant-instructors
shall be deemed to belong to the respective corps, on the permanent
staff whereof they serve, and shall be deemed respectively officers
and non-cornmissioned officers of the Volunteer permanent staff

;

but nothing in this Act shall be taken to exempt any officer or
non-commissioned officer of the permanent staff of a' Volunteer
corps from being subject to the orders of the officers of the corps,
according to their rank and the laws and usages of Her Majesty's
forces (6).]

to form a

SSl*

Officers and Volunteer.:.

4. [Repealed, Stat. Law Eev. Act, 1875.]

5. Officers of the Volunteer Force shall rank with officers of
Her Majesty's Regular and Militia Forces as the youngest of their

respective ranks, and shall rank with officers of the Yeomanry
Force according to the rank and date of their respective com-
missions in the respective forces.

(a) See Regulation of the Forces Act, 1871, s. 6, above, p. 617. |

(b) The words in brackets were repealed by 44 & 45 Viet. c. 57, s. 54, so far as
relates to such portion of the permanent staff as are included in any corps of the
Regular Forces within the meaning of that Act. Tlie rest of the section was repealed
absolutely by the same Act.
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The acceptance of a commission in the Volunteer Force by a AS t,*>

Member of the Commons House of Parliament shall not render his

seat vacant. accepting
6. Every officer shall, on receiving his commission, and every

commis-

Volunteer shall, on his enrolment in the muster roll of his corps, or, ^
in either case, as soon afterwards as may be, take the oath set taken as In
forth in the schedule to this Act, to be administered by the Schedule,

lieutenant of the county to which the corps belongs, or by a

deputy-lieutenant or Justice of the Peace for the county, or by an
officer of the corps who has taken such oath.

7. Any Volunteer may, except when on actual military service, Power for

quit his corps on complying with the following conditions, ttTqiiiUn's

namely : corps on

(1.) Giving to the commanding officer of his corps fourteen days herein

notice in writing of his intention to quit the corps;
stated.

(2.) Delivering up in good order, fair wear and tear only ex-

cepted, all arms, clothing, and appointments, being public
property or property of his corps, issued to him

;

(3.) Paying all money due or becoming due by him, under the
rules of his corps, either before or at the time, or by reason
of his quitting it

;

and thereupon he shall be struck out of the muster roll of the

corps by the commanding officer.

If any Volunteer give such notice, and the commanding officer

refuses to strike him out of the muster roll, and the Volunteer
considers himself aggrieved thereby, the Volunteer may appeal to

t\vo Justices of the Peace for the county to which the corps
lieluno-s, usually acting within the Petty Sessional Division in

\\hich the head-quarters of the corps are situate, and not being
members of the corps, who shall hear and determine the appeal,
and may, for the purposes thereof, administer oaths and examine

any person as a witness
;
and if it appears to such Justices that

the arms, clothing, and appointments issued to the Volunteer,
being public property or property of his corps, have been delivered

up in good order (fair wear and tear only excepted), or that he has

paid, or is ready to pay, sufficient compensation for any damage
that such articles may have sustained, and that all money due, or
In coming due, by him under the rules of his corps, either before
or at the time, or by reason of his quitting it, has been paid,
such Justices may order the commanding officer forthwith to strike
such Volunteer out of the muster roll of his corps, and their deter-
mination shall be binding on all persons.

8. If any Volunteer enrols himself as a Volunteer or substitute AS to dis-

iu the Militia, or is attested to serve.on the permanent staff thereof
,
charge of

or enlists in Her Majesty's Army, he shall be deemed discharged tokimj*

66'

from the Volunteer Force, and the commanding officer of his corps service in

shall strike him out of the muster roll thereof. Militia or

He shall, nevertheless, be liable to deliver vip in good order, fail-

wear and tear only excepted, all arms, clothing, and appointments,
being public property or property of his corps, issued to him, and
to pay all money due or becoming due.by him, under the rules of
his corps, either before or at the time, or by reason of his discharge.
If such arms, clothing, and appointments are not so delivered up by
him, or such money is not paid by him, then, without prejudice
to any proceeding or remedy against him under this Act, he may,
under an order of one of Her Majesty's Principal Secretaries of

State, if it seems fit, be put under stoppages out of any bounty
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Annual
inspection.

or pay receivable by him, or botli, until the value of such arms,
clothing, or appointments not so delivered up, or such money (as
the case may be), is fully paid.

General Command.

9. [Repealed, U & 45 Viet. c. 57.]

Inspection.

10. An annual inspection of every Volunteer corps shall be
held by a general or field officer of Her Majesty's Army.

Council.

Efficiency.

Requisites 11. Her Majesty in Council may from time to time declare what
<>f efficiency js requisite to entitle a Volunteer to be deemed an efficient

declared by Volunteer, by an Order in Council defining, for that purpose, the
Order in extent of attendance at drill to be given by the Volunteer, and

the course of instruction to be gone through by him, and the degree
of proficiency in drill and instruction to be attained by him and
his corps, such proficiency to be judged of by the inspecting officer

at the annual inspection of the corps, or otherwise, as by Order in

Council is from time to time directed.

The draft of any scheme to be from time to time submitted to

Her Majesty in Council for approval under the present section shall

have been laid before both Houses of Parliament for one lunar
month at least, either before or after or partly before and partly
after the passing of this Act, during the present or for the like

period during any subsequent Session of Parliament, before such
scheme receives the approval of Her Majesty in Council.

to

the Crown
ba

Power to
the Crown
to cnntini e

services of

corps
already
formed.

Power to
Crown to

appoint a
permanent
staff on
formation
of admin's-
trative

regimei.ts.

Disbanding of Corps.

12. Her Majesty may disband or discontinue the services of any
Volunteer corps, or any part thereof, whenever it seems to Her
Majesty expedient to do so.

Existing Corps.

13. It shall be lawful for Her Majesty to continue the services

of all Volunteer corps whose services have been accepted before

the passing of this Act
;
and the services of every such corps shall

be deemed to be continued by Her Majesty unless and until Her
Majesty thinks fit to exercise the power of disbanding or dis-

continuing the services of the corps.
The provisions of this Act shall apply to every such corps, as

if its services were accepted under this Act, without prejudice
to anything already done in relation to or by any such corps.

Administrative Organisation.

(a) 14. Where two or more separate Volunteer corps are formei I

by the authority of one of Her Majesty's Principal Secretaries of

State into a united body for military or administrative purposes,
hereinafter called an administrative regiment, Her Majesty may
from time to time constitute for such regiment a permanent start'

consisting of an adjutant commissioned by Her Majesty, and of so

many serjeant-instructors as may seem tit, engaged and attested

(according to Regulations under this Act) for a period not exceeding

(a) As to consolidation of corps, see Regulation of the Forces Act, 1881 (14 <fc 45 Viet. I

C. 57), s. 9, below, p. 667.
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live years, or uf such an adjutant, or of such Serjeant-instructors,

alone.

[For the purposes of this Act all such adjutants shall In- deemed

officers of the respective administrative regiments, and all such

serjeant-instructors shall be deemed to belong to the respective

administrative regiments, on the permanent staff whereof they

serve, but not to be officers of or to belong to any of the separate

corps formed into those regiments, and shall be deemed respectively

officers and non-commissioned officers of the Volunteer permanent
staff

;
but nothing in this Act shall be token to exempt any officer

or non-commissioned officer of the permanent staff of such a

regiment from being subject to the orders of the officers of the

regiment and of the separate corps formed into the same, according
to their rank, the laws and usages of Her Majesty's forces, and any

regulations under this Act (a).]

Notwithstanding the formation of any such regiment, the separate

corps formed into the same shall, be severally deemed Volunteer

corps for all the purposes of this Act.

Courts of Inquiry.

15. The lieutenant of the county to which a Volunteer corps Lieutenant

belongs, or within whose jurisdiction the head-quarters of an of County

administrative regiment are situate, may at any time assemble a

Court of Inquiry to inquire into any matter relative to the corps or court of

regiment, or to any officer or Volunteer or non-commissioned officer

of the permanent staff belonging thereto, and to record the facts the Lieu-

and circumstances ascertained on such inquiry, and, if required, to [j*^*
report on the same, for the information and assistance of such manrt jng
lieutenant ;

such court, where the inquiry is with reference to an Officer.

officer, to be composed of officers of the Volunteer Force belonging
to the county, and in other cases to be composed either of officers

and Volunteers belonging to the corps or regiment, or of such

officers, or of such Volunteers.

The commanding officer of a Volunteer corps or administrative

regiment may at any time assemble a Court of Inquiry, composed
either of officers and Volunteers belonging to the corps or regiment,
or of such officers, or of such Volunteers, to inquire into any matter

relative to the corps or regiment, or to any Volunteer or non-

commissioned officer of the permanent staff belonging thereto, and

to record the facts and circumstances ascertained on such inquiry,

and, if required, to report on the same, for the information and

assistance of the commanding officer ;
but nothing herein shall

authorise any inquiry with reference to an officer otherwise than

by a court assembled by direction of such lieutenant of the county
as aforesaid, and composed exclusively of officers of the Volunteer

Force belonging to such county.

Regulations.

16. One of Her Majesty's Principal Secretaries of State may !f1:' nf
. ,. . .-,...-.. ocL-l cldl \ Ui

from time to time make regulations respecting anything in this state to

Act directed or authorised to be done or provided by regulation, makeregu-

and also such regulations as may seem fit (not being inconsistent gvernm
with any of the provisions of this Act) respecting r Voiun-

teer Force.
the appointment and promotion of omcers

;
and

(.) See note (i) on p, 654.
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the assembling and proceedings of courts of inquiry to inquire
into and report on any matter connected with the govern-
ment or discipline of a Volunteer corps or administrative

regiment

and for the full execution of this Act, and the general government
and discipline of the Volunteer Force, and may alter or repeal

any such regulations ;
and may call for such returns as may from

time to time seem requisite.

In case of

invasion,

power to
the Crown
to call out*
Volunteers
for actual

military
service.

.Allowances
to 'Volun-

teer corps
so called
out.

PART II (). ACTUAL MILITARY SERVICE.

17. In case [of imminent nation*! danger or of great emergency (6)]

(the occasion being first communicated to both Houses of Parliament
if Parliament is sitting, or declared in Council and notified by
proclamation if Parliament is not sitting), Her Majesty may direct

the (c) lieutenants of counties throughout Great Britain, or such

of them as Her Majesty may judge necessary, to call out the

Volunteer corps of their respective counties, or any of them, for

actual military service.

Every officer and Volunteer and every non-commissioned officer of

the permanent staff belonging to every corps so called out shall be

bound to assemble as the lieutenant of the county directs, and to

march according to orders, within Great Britain
; and, from the

time of his corps being so called out, shall, for the purposes of this

Act, be deemed on actual military service. If any such officer,

Volunteer, or non-commissioned officer, not incapacitated by
infirmity for military service, refuses or neglects to .so assemble or

march, he shall be deemed a deserter.

18. Whenever a Volunteer corps is called out for actual military

service, the following provisions shall take effect :

(1.) There shall be issued, in manner provided by regulation, the

sum of two guineas for the use of every officer and
Volunteer and non-commissioned officer of the permanent
stuff belonging to and assembling with the corps (except
such of them as do not desire to receive the benefit

thereof) ;
and each such sum, or so much thereof as the

commanding officer of the corps think fit, shall be laid

out, under the direction of the commanding officer, in

providing necessaries for each such officer, Volunteer, and
non-commissioned officer; and within one month after

receipt thereof, an account shall be settled with each such

officer, Volunteer, and non-commissioned officer, respecting
the application thereof, and any unapplied residue thereof

shall be paid to him
;

(2.) Such officers, Volunteers, and non-commissioned officers

shall be entitled to receive pay as the

officers, non-commissioned officers, and soldiers of Her
Majesty's army ......

(a) This part applies in the case of any part of a Volunteer corps in like manner
as it applies in the case of a whole Volunteer corps. Seel he Volunteer Act, l^'. 1 ")

(:>* & 5y Viet., c. 23), below, p. 668. See the Volunteer Act, 1SHJU (03 Jc 04 Viet.

c. 39) as to power of Volunteers to enter into special agreements as to service,

below, p. 609.

(6) Words in brackets substituted by the Volunteer Act, 1POO, C3 & 64 Viet. c. 39,
s. 1.

(c) Sec Regulation of the Forces Act, 1871, s. 6, above p. 617.
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On the release of the corps from actual military service

there shall be paid, in manner provided by regulation,
one guinea to every such officer, Volunteer, and non-
commissioned officer present with the corps at the time
of such release (except such of them as do not desire to

receive the same), in addition to his pay.

19. After a Volunteer corps has been called out for actual Order of

military service, the corps shall be deemed released from actual I
I

r

eaS
f

of

military service only by an order in writing, signed by the(a) actual

lieutenant of the county to which the corps belongs, and military

-addressed and delivered to the commanding officer of the corps ;

which order the lieutenant of the county shall issue upon and
as soon as may be after a proclamation of Her Majesty declaring
the occasion to have passed, and not sooner or otherwise.

Before a Volunteer corps is released from actual military service,
the corps shall be returned to the county to which it belongs.

20. An officer of the Volunteer Force disabled on actual military Provision

service shall be entitled to half pay, according to his rank
;
and the an^rnen"

widow of such an officer killed on actual military service shall disabled,

33e entitled to the like pension for life as the widow of an officer of ar
!
c
j
for

TT n/r L ) A widows ofHer Majesty's Army. O fficers

A Volunteer or non-commissioned officer of the Volunteer killed,

permanent staff, disabled on actual military service, shall, according
to his rank, be entitled to the like pension and other benefits, if any,
as a soldier of Her Majesty's Army.

PART III. DISCIPLINE.

Officers and Volunteers.

With respect to the discipline of officers (other than officers As to

of the Volunteer permanent staff) and Volunteers, the following
provisions shall take effect and be in force while they are not on
actual militarv service : on actual"

mi military
(1.) The commanding officer of a Volunteer corps may discharge service!

from the corps any Volunteer, and strike him out of
the muster roll, either for disobedience of orders by him
while doing any military duty with his corps, or for

neglect of duty, or misconduct by him as a member of the

corps, or for other sufficient cause, the existence and
sufficiency of such causes respectively to be judged of by
the commanding officer. The Volunteer so discharged
shall, nevertheless, be liable to deliver up in good order,
fair wear and tear only excepted, all arms, clothing, and
appointments, being public property or property of his

corps, issued to him, and to pay all money due or becoming
due by him, under the rules of his corps, either before
or at the time or by reason of his discharge. But
nothing herein shall prevent Her Majesty from signifying
her pleasure in such manner, and giving such directions
with respect to any such case of discharge as to Her
Majesty may appear just and proper ;

(2.) If any such officer as aforesaid or any Volunteer, while
under arms or on march or duty with the corps or
administrative regiment to which he belongs, or any

(a) See Regulation of the Forces Act, 1871, s. 6, above p. 617.

(M.I,) 2 T
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portion thereof, or while engaged in any military exercise
or drill with such corps or regiment, or any portion
thereof, or while wearing the clothing or accoutrements
of such corps or regiment, and going to or returning from
any place of exercise or assembly of such corps or

regiment, disobeys any lawful order of any officer under
whose command he then is, or is guilty of misconduct,
the officer then in command of the corps or regiment, or

any superior officer under whose command the corps or

regiment then is, may order the offender, if an officer,
into arrest, and if not an officer, into the custody of any
Volunteer belonging to the corps or regiment or of any
non-commissioned officer of the Volunteer permanent staff,,

but so that the offender be not kept in such arrest or

custody longer than during the time of the corps or

regiment, or such portion thereof as aforesaid, then

remaining under arms or on march or duty, or assembled
or continuing engaged in any such military exercise or
drill as aforesaid.

|g- 1 [Repealed, 44 & 45 Viet. c. 57.]

Power for

corps to
make rules,

subject
to the

approval
of the
Crown.

Vesting of

property of

corps in
command-
ing officer

ei officio.

PART IV. RULES AND PROPERTY OF CORPS.

24. The officers and Volunteers belonging to a Volunteer corps
may from time to time make rules for the management of the

property, finances, and civil affairs of the corps (a) and may alter

or repeal any such rules
;
but any such rules shall not have effect

unless and until the commanding officer of the corps thinks fit to
transmit the same to the lieutenant of the county to which the

corps belongs, and such lieutenant thinks fit to submit the same
for Her Majesty's approval, and such approval, signified through
one of Her Majesty's Principal Secretaries of State, is notified by
such lieutenant to the commanding officer of the corps, to be by
him forthwith communicated to the corps ; whereupon the rules

so approved shall be binding on all persons.
A copy of the rules in print or writing, or partly in print and

partly in writing, certified under the hand of the commanding
officer as a true copy of the rules whereof Her Majesty's
approval has been notified as aforesaid, shall be conclusive evidence
of the rules of the corps.

25. All money subscribed by or to or for the use of a Volunteer

corps or administrative regiment, and all effects belonging to any
such corps or regiment, or lawfully used by it, not being the property
of any individual officer or Volunteer or non-commissioned officer of
the Volunteer permanent staff belonging to the corps or regiment
and the exclusive right to sue for and recover current subscriptions
arrears of subscriptions, and other money due to the corps or

regiment, and all lands acquired by the corps or regiment shall vest
in the commanding officer of the corps or regiment for the time

being, and his successors in office, with power for him and his

successors to sue, to make contracts and conveyances, and to do
all other lawful things relating thereto

;
and any civil or criminal

proceeding taken by virtue of the present section by the command-

() The power to make rules under this section extends to making rules for.

securing efficiency. See the Volunteer Act, 1897 (60 & 61 Viet. c. 47), below, I

p. 668.
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ing officer of a corps or regiment shall not be discontinued or 'abated

by his death, resignation, or removal from office, but may be carried

on by and in the name of his successor in office.

26. The commanding officer of a Volunteer corps or administra-
,. . . . ... meut of
tive regiment, receiving any arms, ammunition, or other stores storehouses

supplied at the public expense or by subscription, shall, subject for arms,

to the approval of the lieutenant of the county to which the corps

belongs, or in which the headquarters of the administrative

regiment are situate (as the case may be), appoint a proper
storehouse for the depositing and safe keeping of such arms,
ammunition, or stores. Every such storehouse shall be free from
all county, parochial, or other local rates and assessments.

27. If any person belonging or having belonged to a Volunteer Recovery of

corps or administrative regiment neglects or refuses to pay any tioiis or*

money subscribed or undertaken to be paid by him towards any of tines.

the funds or expenses of such corps or regiment, or due under the
rules of such corps, and actually payable by him, or to pay any
fine incurred by him under the rules of such corps such money or
fine shall (without prejudice to any other remedy) be recoverable
from him, with costs, at any time within twelve months after

the same becomes due and payable, as a penalty under this Act
is recoverable, and when recovered shall be applied as part of the

general fund of the corps or regiment (a).

28. If any person designedly makes away with, sells, pawns, Wrongful'
r 11 j f ii j i- sale, non-

wrongtully destroys, wrongfully damages, or negligently loses, delivery,

any thing issued to him as a Volunteer or wrongfully refuses or &c., of
* '

wrongfully neglects to deliver up, on demand, any thing issued
corps*

T

to him as a Volunteer, the value thereof shall be recoverable property. -

from him, with costs, as a penalty under this Act is recoverable
;

and he shall also for every such offence of designedly making
away with, selling, pawning, or wrongfully destroying as aforesaid

be liable, on the prosecution of the commanding officer of the corps
or administrative regiment issuing the thing made away with, sold,

pawned, or destroyed, to a penalty not exceeding five pounds.
29. If any person knowingly buys or takes in exchange from any Wrongful

Volunteer or any person acting on his behalf, or solicits or entices bliylns ot

-IT- i j. 11 1-1 f arms, &c.,
any Volunteer to sell, or knowingly assists or acts for any from
Volunteer in selling, or has in his possession or keeping, without Volunteers,

satisfactorily accounting for, any arms, clothing, or appointments
being public property or property of any Volunteer corps or
administrative regiment, or any public stores or ammunition issued
for the use of any such corps or regiment, he shall, on the first.

commission by him of any such offence, be liable to a penalty
not exceeding twenty pounds, and shall, on a second and every
other subsequent commission by him of any such offence, and on

being convicted thereof in the like course of proceeding as that
in which any such penalty is recoverable, be liable to a penalty
not exceeding twenty pounds or less than five pounds, with or
without imprisonment for any term not exceeding six months,
with or without hard labour.

The justices before whom any person is convicted of any offence
under the present section shall transmit the conviction to the
next court of general or quarter sessions held for the county
or place where the conviction is had, there to be kept by the proper
officer among the records of the court ;

and on the prosecution

i (a) A fine for the breach of a rule is to be a sum of money recoverable on complaint
1 to a court of summary jurisdiction. See the Volunteer Act, 1897 (60 & 61 Vkt.
c. 41), below, p. 668.

(H.L.) 2 T 2
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of any person for any subsequent offence under the present

section, a copy of such conviction, certified by the proper officer of

the court, or proved to be a true copy, shall be sufficient evidence

to prove a conviction for the former offence, and such conviction

shall be presumed not to have been quashed on appeal until the

contrary is shown.
AS to wilful 30. If any person wilfully commits any damage to any butt or

b^ttP
^

target belonging to or lawfully used by any Volunteer corps or

targets!" administrative regiment, or without the leave of the commanding
officer of the corps or regiment, searches for bullets in or otherwise

disturbs the soil forming such butt or target, he shall for every
such offence be liable, on the prosecution of the commanding officer,

to a penalty not exceeding five pounds.

[Part V, as to the acquisition of land for ranges, repealed, 55 & 56 Viet.,

C.4.3.]

PAET VI. EXEMPTIONS.

Service in 41. Every officer of the Volunteer Force, and every efficient

Militia. Volunteer, and every non-commissioned officer of the Volunteer

permanent staff, shall be exempt from liability to serve personally
or to provide a substitute in the Militia of England or of Scotland.

In the case of a Volunteer, such exemption shall cease on his

ceasing to be enrolled in the corps in connection with which he

becomes entitled to be deemed efficient, unless he quits such

corps on account of his changing his place of residence, in which

case the exemption shall revive if within ten days after quitting
such corps he is enrolled in another Volunteer corps.

The certificate of the commanding officer of a Volunteer corps

(in the form set forth in the schedule to this Act, with such

variations as circumstances may require) certifying that the person
named therein is a Volunteer enrolled in that corps, and is exempt
as aforesaid, shall be conclusive evidence thereof.

42. [Repealed, Stat. Law Rev. Act, 1875.]

Penalty for 43. If any commanding officer of a Volunteer corps or adminis-

giving false trative regiment knowingly gives any false certificate under this

Act, he shall for every such offence be liable to a penalty not

exceeding two hundred pounds, to be recovered in England by
action in a superior court of law at Westminster, in Scotland

by proceedings in the Court of Session, and in the Isle of Man

by proceedings in any court of competent jurisdiction, and to

be applied to the use of Her Majesty.
44. [Repealed, 38 & 39 Viet, c 60, s. 5.] I

Tolls. 45. Any duty or toll leviable, under any Act of Parliament

passed or to be passed, at any pier, wharf, quay, landing place,

or bridge, or at any turnpike gate or bar, or at any other gate or

bar on a public road, shall not be demanded or taken for

(1.) Any officer of the Volunteer Force, or any Volunteer, or any
'

non-commissioned officer of the Volunteer permanent staff,

being on march or duty, or going to or returning from

the place appointed for, and on the day for, exercise,

inspection, review, or other public duty, and being in

uniform ;

(2.) Any horse ridden or used by any officer, Volunteer or non-

commissioned officer as aforesaid, being on march or duty,

or going or returning as aforesaid, and being in uniform ;
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(3.) Any cart, wagon, or carriage, public or private, employed
only in carrying or conveying, or returning empty from

carrying or conveying, having been employed only in

carrying or conveying, any officer, Volunteer, or non-
commissioned officer as aforesaid, being on march or

duty, or going or returning as aforesaid, and being in

uniform, with or without any conductor or driver, of such

cart, wagon, or carriage, or domestic servant of such
officer or Volunteer

;

(4.) Any cart, wagon, or carriage, public or private, employed
only in carrying or conveying, or returning empty from

carrying or conveying, having been employed only in

carrying or conveying, any arms or baggage of any
officer, Volunteer, or non-commissioned officer as afore-

said, being on march or duty, or going to or returning
from the place appointed for exercise, inspection, review,
or other public duty, or any military stores belonging to

or for the use of, or any gun belonging to or used by, the
Volunteer Force

;

(5.) Any horse or other beast drawing any such cart, wagon,
or carriage as aforesaid.

If any person demands or takes any duty or toll in contravention
of the present section, or if any person makes any false representa-
tion respecting himself or any other person, or any animal or

thing, with intent to obtain for himself or otherwise, or fraudu-

lently obtains for himself or otherwise, any exemption under the

present section, he shall for every such offence be liable to a.

penalty not exceeding five pounds.

PAET VII. MISCELLANEOUS PROVISIONS.

46. [Repealed, Stat. Law Rev. Act, 1875.]
47. [Repealed, 50 & 51 Viet. c. 36.]

48. Any pecuniary penalty under this Act, Lie mode of recovery Pecuniary
of which is not otherwise expressly provided for by this Act penalties

and any money or fine by this Act made recoverable as a penalty recovered
under this Act is recoverable may be recovered as follows : summarily.

In England, in a summary way before two or more justices of in England
the peace having jurisdiction where the offence is committed "f4^2 Viet,
or where the offender happens to be, in manner directed by c . 43.

the Act of the session of the eleventh and twelfth years of

Her Majesty (chapter forty-three),
" to facilitate the per-" formance of the duties of justices of the peace out of sessions," within England and Wales, with respect to summary con-

" victions and orders "
; or in case of proceedings in the City

of London, or in the metropolitan police district, in manner
directed by the respective enactments for the time being in

force relative to summary proceedings there
;

In Scotland, in manner directed by the Railways Clauses Con- In Scotland

solidation (Scotland) Act, 1845, with respect to penalties g &
d
9 Viet,

imposed by that Act, the recovery of which is not otherwise c. 33.

provided for
;

In the Isle of Man, by proceedings in any court of competent
In *e Ts'e

jurisdiction, and in the manner in which penalties of like

amount are recoverable by the laws of the Isle of Man, or
as near thereto as circumstances admit.
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Application
of certain

penalties.

Interprets

terms.

Application
of provi-

thfe Act to

adjutants
serjeant-

istrative

regiments.

In England, where the sum adjudged to be paid on a summary
conviction or adjudication, inclusive of any costs, exceeds five

pounds, or the imprisonment awarded exceeds one month, and the

person who is convicted, or against whom the adjudication is

made, thinks himself aggrieved by the conviction or adjudication,
the following provisions shall take effect :

(1.) Such person may appeal to the next court of general or

quarter sessions held not less than twelve days after the

day of such conviction or adjudication for the county or

place where the conviction or adjudication is had ;

(4.) On such notice being given, and such recognizance being
entered into, or such deposit being made, the appellant
shall be liberated if in custody.

'In Scotland, and the Isle of Man, in like cases as in England,
an appeal shall lie, in manner in that behalf provided by the

law of Scotland and of the Isle of Man respectively.
A summary conviction or adjudication under this Act in

England, or an adjudication made on appeal therefrom, shall not be

quashed for want of form or be removed by certiorari.

Any pecuniary penalty recovered summarily under this Act on

the prosecution of the commanding officer of a Volunteer corps
Qr a(jmin istrative regiment shall (notwithstanding anything in

any Act relating to municipal corporations or to the metropolitan

police or in any other Act contained) be paid to the commanding
officer, and be applied as part of the general fund of the corps
or regiment.
49 ' ^ this Act-

The term " lieutenant "
of a county includes vice-lieutenant,

and, as to the city of London, the commissioners of

lieutenancy for the same ;

The term " Volunteer " means a non-commissioned officer or

private belonging to a Volunteer corps, exclusive of the

permanent staff thereof ;

The term "
person

" includes (where the case requires) a body of

persons corporate or unincorporate ;

The term "appointments" includes accoutrements and equip-
ments of every kind other than clothing.

[If at any time Her Majesty thinks fit to appoint on the

permanent staff of a Volunteer corps or administrative regiment
a quartermaster and a paymaster, or either of such officers, coni-

missioned by Her Majesty or if at any time any non-commissioned

officer or man, engaged and attested (according to regulations
under this Act) for a period not exceeding five years, is appointed
on the permanent staff of a Volunteer corps or administrative

regjment to serve in any other capacity than that of serjeant-

instructor then and in such cases all the provisions of this

Act relating to adjutants and serjeant-instructors and to officers

, and non-commissioned officers of the Volunteer permanent staff

shall apply to such quartermasters and paymasters, and to such

other non-commissioned officers and such men respectively (a).]

All the provisions of this Act relating to an administrative

regiment shall apply to any united body formed of two or more

separate Volunteer corps for miiv>ary or administrative purposes

(a) See note (b oa page 654.
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by the authority of one of Her Majesty's Principal Secretaries
of State, whether the corps so united are formed into a regiment
or a brigade or a battalion, or any other body.

50. For the purposes of this Act the Isle of Wight shall be Application
deemed to be a county of itself, and the governor thereof, or the of this Acfc

person for the time being performing the duties of governor, shall wig
S

ht,
be deemed to be the lieutenant of such county ;

the Cinque Ports, Cinque

two ancient towns, and their members, shall be deemed to be a o f M
county of themselves, and the warden thereof, or in his absence and other

his lieutenant or lieutenants, shall be deemed to be the lieutenant Places -

of such county ; every riding, stewartry, city, or place for which
Her Majesty constitutes a lieutenant shall be deemed to be a county
of itself, and the lieutenant appointed for the same shall be deemed
to be the lieutenant of such county ;

and the Isle of Man shall be
deemed to be a county of England, and the lieutenant-governor
thereof, or the person for the time being performing the duties of

lieutenant-governor, shall be deemed to be the lieutenant of such

county.
51. [Repealed, Stat. Law Rev. Act, 1875.]

52. Nothing in this Act shall apply to the Honourable Artillery Not to

Company of London. apply to

Artillery
Company.

53. This Act shall not extend to Ireland. Extent of

Act.

SCHEDULE.

(i.) Oath of Officer and Volunteer.

I, A. B., do sincerely promise and swear, that I will be faithful

and bear true allegiance to Her Majesty Queen Victoria, and that
I will faithfully serve Her Majesty in Great Britain for the
defence of the same against all Her enemies and opposers whatso-

ever, according to the conditions of my service.

[ The name of the successor of Her Majesty Queen Victoria for the

time being, with proper words of reference thereto, to be substituted
as occasion requires.]

(iv.) Certificate for Exemption from Militia.

I, A. JB., commanding officer of the Volunteer corps,
hereby certify that C. D. is a Volunteer enrolled in that corps, and
is by virtue of the Volunteer Act, 1863, exempt from liability to
serve personally or to provide a substitute in the Militia of

[England].
Given under my hand at this day of

one thousand eight hundred and [sixty-four].

A.S.,
Lieutenant- Colonel Commanding.
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Volunteer Act, 1869.

[32 & 33 VICT. c. 81.]

Short title.

Construc-
tion.

Remedy
for non-
delivery of

arms, &c.,
on demand

Mode of

making
demand.

Wrongful
pawning
arms, &c.,

by Volun-
teers.

An Act to amend the Volunteer Act, 1863.

[9th August, 1869.J

1. This Act may be cited as the Volunteer Act, 1869.

2. This Act shall be construed as one with the Volunteer Act.

1863, in this Act referred to as the principal Act, and that Act
and this Act may be cited together as the Volunteer Acts, 1863

1

'

and 1869.

3. Where any person neglects or refuses, on demand made as>>

hereinafter mentioned, to deliver up any property (whether arms,
clothing, appointments, ammunition, or public stores), which is-

public property, or the property of a Volunteer corps or adminis-
trative regiment, and has been issued to such person, or is in his-

possession or keeping as an officer or Volunteer, any justice of
the peace may, upon reasonable ground being shown for a suspicion
that the property is to be found on any premises, issue a warrant-
under his hand empowering the person therein named to enter

upon such premises and search for the property, and the person so

empowered may enter and search accordingly, and shall seize such

property, if found, and remove the same with all convenient

speed to such place as may be directed by the Secretary of State,

person, officer, or adjutant who made the demand.

Notwithstanding any such seizure and removal, the same

penalty may be enforced against any person and the value of any
such property may be recovered from the person neglecting or

refusing as aforesaid, in the same manner as it might have been
under the principal Act if this Act had not passed.
The jurisdiction under this section may be exercised by any

sheriff or magistrate who under the principal Act has jurisdiction
with respect to the recovery of a penalty.

4. A demand may be made for the purposes of this Act by
the following persons, viz. :

(1.) In any case by one of Her Majesty's Principal Secretaries

of State or any person authorised in writing by him
;

(2.) In the case of any Volunteer and any officer of inferior

rank to the person making the demand, by the command-

ing officer or adjutant of the Volunteer corps or
administrative regiment to which such property belongs..
or to which such Volunteer or officer belongs.

The demand may be made by the delivery of a written notice to

the person upon whom the demand is made, or by leaving the
same at his usual or last known place of abode, or, if no such abode
is known, by affixing the same at the orderly room of the corps or

regiment to which he belongs or belonged, or at the place where
notices relating to such corps or regiment are usually affixed.

5. Section 29 of the principal Act, which relates to the wrongful
buying and selling of any property (whether arms, clothing,

appointments, ammunition, or public stores), which is public

property or the property of a corps or administrative regiment
shall extend to the pawning and taking in pawn of such property ;

and the said section shall be construed as if the words "buy,"
"

sell," and
"
selling

" included take in pawn, pawn, and pawning
respectively
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6. The commanding officer of any corps or administrative Appearance

regiment may appear in any county court or before any justice, ^a
c

JXng
sheriff, or magistrate, by the adjutant or serjeant-major of such officer by

corps or regiment, or any member of the staff of the corps or adjutant,

regiment authorised in writing under the hand of such commanding
officer.

Regulation of the Forces Act, 1881.

[44 & 45 VICT. c. 57.]

EXTRACT FROM

An Act to amend the Law respecting the Regulation of Her

Majesty's forces, and to Amend the Army Discipline and

Regulation Act, 1879. [27th August, 1881.]

PAET I. VOLUNTEERS.

9. Whereas under the Volunteer Act, 1863, provision is made for Removal of

the government and organisation of volunteer corps whose services cor^lif-
1 '

are accepted by Her Majesty, and for all lands, money, effects tion of

and other property belonging to the corps (in this Act referred to as o
I

the corps property), being vested in the commanding officer of the yjct. c. 65.

corps for the time being, and being managed in accordance with
rules of the corps made under that Act :

And whereas provision is also made by the said Act for separate
volunteer corps being formed under the authority of the Secretary
of State into a united body for military and administrative

purposes :

And whereas under the authority of the Secretary of State

separate volunteer corps (in this Act referred to as constituent

corps) have been consolidated into one corps, and form corresponding
companies in such consolidated corps, and doubts have arisen with

respect to such consolidation, and it is expedient to remove these
doubts : Be it therefore enacted as follows :

(1 ) Every volunteer corps formed under the authority of the

Secretary of State, whether before or after the passing of this

Act, by the consolidation of two or more volunteer corps, shall as
from the date of consolidation be deemed to have been a volunteer

corps duly formed under the Volunteer Act, 1863, whose services
have been accepted by Her Majesty, and the officers and volunteers

belonging to the constituent corps shall be deemed to have been

duly appointed and enrolled as officers and volunteers of the con-
solidated corps, and the commanding officer of the consolidated

corps shall, for the purposes of the Volunteer Act, 1863, be deemed
to be the commanding officer thereof and of every part thereof, and
the corps property vested in, and the liabilities attached to, the

commanding officer of the constituent corps on behalf of the corps
shall be deemed on consolidation to have become vested in and
attached to the commanding officer of the consolidated corps, and
all agreements with, grants to, and deeds and documents in favour
of any of the constituent corps shall enure for the benefit of and
be deemed to refer to the companies in the consolidated corps
which correspond to the said constituent corps.
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(2.) The said property shall be managed in such manner and for
such purposes as, subject to the provision in this section contained,
is directed by the rules of the consolidated corps ;

Provided that if and so long as any companies in the consolidated

corps which correspond to the said constituent corps continue to

exist, and if no other arrangement has been made either before
or after the passing of this Act, then, if bye-laws are from time to
time made for the purpose with the approval of the commanding
officer of the consolidated corps, such bye-laws, so far as they
extend shall, to the exclusion of the said rules, determine the
manner and purposes in and for which such property shall be

managed.
(3.) The officers and volunteers of the companies in the con-

solidated corps which correspond to the said constituent corps shall

indemnify the commanding officer of the consolidated corps against
all debts and liabilities for which the constituent corps was liable

before the consolidation, or which may subsequently arise in respect
of the property held by him, which is managed in accordance with
the bye-laws in this section mentioned.

(4.) No officer or volunteer who belonged to a constituent corps
at the time of its consolidation shall, without his consent, be removed
to any of the companies not corresponding to that corps.

(5.) Any question which arises under this section as to whether

any companies do or do not correspond to a constituent corps, or
continue to exist, and any difference between the companies and
the consolidated corps, or the commanding officer thereof, in relation

to the bye-laws, property, debts, or liabilities referred to in this

section, shall be referred for the decision of the Secretary of State,
whose decision shall be final.

(6.) The provisions of this section with respect to companies shall

apply to troops and batteries respectively, and the provisions of this

section with respect to companies corresponding to constituent corps,
shall apply to the case of a single troop, battery, or company
corresponding to a constituent corps.

Amend-
ment of

26&2T
Viet. c. 65,
ss. 17-20.

Short title.

Volunteer Act, 1895.

[58 & 59 VICT. c. 23.]

An Aot to amend the Law as to the calling out of Volunteers for
actual Military Service. [6th July, 1895.]

1. Sections seventeen to twenty of the Volunteer Act, 1863, shall

apply in the case of any part of a Volunteer corps in like manner
as they apply in the case of a whole Volunteer corps.

2. [Repealed, Volunteer Act, 1900, s. 3.]

3. This Act may be cited as the Volunteer Act, 1895.

Volunteer Act, 1897.

[60 & 61 VICT. c. 47.]

An Act to declare the effect of the Provisions of the Volunteer Act, 1863,
with respect to Rules for Volunteer Corps. [6th August, 1897.]

1. For removing doubts it is hereby declared that the power
of
XP

2tj

n
& "2*7 under Section twenty-four of the Volunteer Act, 1863, to make
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rules with respect to a Volunteer corps shall extend, and be deemed Viet. c. 65,

to have always extended, to rules for securing the efficiency of the 3S- 24> 21 '

members of the corps, and that a fine for the breach of any rule

made under the aforesaid section shall be a sum of money recover-

able on complaint to a court of summary jurisdiction.
2. This Act may be cited as the Volunteer Act, 1897. Short title.

Volunteer Act, 1900.

[63 & 64 VICT. c. 39.]

Aii Act to amend the Volunteer Ac'., 1863. [6th August, 1900.]
1. [See p. 658, note (t), supra.]

2. (1) It shall be lawful for Her Majesty to accept the offer of Power of

any member of a volunteer corps to subject himself to the liability ^n^fnto
to be called out for actual military service at any time for purposes special

of coast defence at such places in Great Britain as may be specified agreements

in his agreement.
(2) The Secretary of State may make regulations as to the

cal ling out of persons whose offers have been accepted under this

section, and for adapting the provisions of Sections seventeen to

twenty of the Volunteer Act, 1863, to the case of persons called out
in pursuance of an agreement under this section.

3. [See on s. 2 of Volunteer Act, 1895, p. 668, supra.]

4. This Act may be cited as the Volunteer Act, 1900. Short title.

Regimental Debts Act, 1893.

[56 Viet. c. 5.]

An Act to consolidate and amend the Law relating to the Payment
of Regimental Debts, and the Collection and Disposal of the

Effects of Officers and Soldiers in case of Death, Desertion,

Insanity, and other cases. [29th April, 1893.]

Collection of Effects and Payment of Preferential Charges.

1. On the death of a person while subject to military law the On death of

prescribed committee of adjustment shall, as soon as may be, in person sub-

accordance with the prescribed regulations and subject to any jarv^aw^'

1

exceptions made thereby, committee

(1.) Secure and make an inventory of all such of the effects of ^^'"(f"
the deceased as are in camp or quarters, and, if the death secure

occurs out of the United Kingdom, are within the prescribed
effects and

area whether station, colony, or comma ad, or other (which e)^rKes.

area is in this Act referred to as the regulation area) ; and
(2.) Ascertain the amount and provide for the payment of the

preferential charges on the property of the deceased.
2. The following shall be the preferential charges on the property Preferential

of a person dying while subject to military law, and shall, except charges.

so far as other provision may be made for them or any of them,
be payable in preference to all other debts and liabilities, and,
as among themselves, in the following order :
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(1.) Expenses of last illness and funeral
;

(2.) Military debts, namely, sums due in respect of, or of any
advance in respect of

(a) Quarters ;

(b) Mess, band, and other regimental accounts
;

(c) Military clothing, appointments, and equipments, not
exceeding a sum equal to six months' pay of the
deceased, and having become due within eighteen
months before his death ;

to which shall be added, where the death occurs out of the
United Kingdom

(3.) Servants' wages, not exceeding two months' wages to each
servant

;
and

(4.) Household expenses incurred within a month before the
death, or after the last issue of pay to the deceased,
whichever is the shorter period.

Surplus 3. So much only of the personal property of a person dying
sonlustate

wnile subject to military law as remains after payment of the
to be

'

preferential charges, shall be considered personal estate of the
deemert deceased with reference to the calculation of probate duty, or of

estate!* anv other duty, tax, or percentage, or for any of the purposes of
administration.

Decision of 4 - If in any case a doubt or difference arises in relation to any
to

eS

re

nS aS Pre^erentia^ charge or the payment thereof, the decision of the
fereritial Secretary of State, or of such officer or person as the Secretary
charges. of State deputes by writing to act in this behalf, shall be final,,

and shall be binding on all persons for all purposes.
Payment of 5. Subject to the prescribed regulations, if any person pays or

Ferential
secures the payment of the preferential charges in full, the corn-

charges by mittee of adjustment shall not further interfere in relation to
representa- the property, except so far as they may be requested so to do by
ottfer

01^

or on behalf of that person.
persons. 6. (1.) If within one month after the death or such further
Powers and time not exceeding the prescribed time as the committee of adjust-

committee ment allow, the preferential charges are not paid or secured to
where pre- their satisfaction, the committee shall proceed to pay those charges.

ch^esare ^ lf the death occurs out of the United Kingdom, the corn-

not
r

jfaid?

re
mittee of adjustment, save as may be prescribed, shall, if it appears
to them necessary for the payment of the preferential charges,
and in any case may, collect all the personal property of the
deceased in the regulation area.

(3.) The committee, save as may be prescribed, shall, for the

purpose of paying the preferential charges and their expenses, and
in any case may, at such time as, subject to the prescribed regu-
lations, they think expedient, sell and convert into money such of
the personal property of the deceased as does not consist of money.

(4.) If the death occurs out of the United Kingdom they may
also, save as otherwise prescribed, pay all debts, which appear to>

them to be legally payable, out of the personal estate of the
deceased.

(5.) For the purpose of the exercise of their duties the committee
shall, to the exclusion of all authorities and persons whomsoever,
have the same rights and powers as if they had taken out repre-
sentation to the deceased, and also if in a colony the powers which
any official administrator has by the law of that colony ;

and any
receipt given by the committee shall have the like effect as if it

had been given by the legal personal representative of the deceased.
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(6.) The committee of adjustment shall lodge the surplus remain-

ing in their hands after payment of the said charges and expenses
and debts with such person (in this Act referred to as the pay-
master), at such times, in such manner, and together with such

inventory, accounts, vouchers, and information as may be

prescribed.

'

Disposal of Surplus and Residue.

7. The paymaster shall pay the surplus in the prescribed manner, Disposal of

and subject to the prescribed provisions and exceptions, as
pavmister.

follows :

(1.) If out of the United Kingdom he may pay thereout any
expenses which under the prescribed regulations are

chargeable against the surplus, and any debts which are

legally payable out of the personal estate of the deceased
;

(2.) If he knows of a representative of the deceased in the same

part of Her Majesty's dominions, he shall pay the surplus
to that representative ;

(3.) If he does not know of such a representative as above

mentioned, and the amount does not exceed one hundred

pounds, he may pay or apply all or any part thereof to or
for the benefit of such persons in the same part of Her
Majesty's dominions as he knows of and appear to be

beneficially entitled to the personal estate of the deceased,
or to or for the benefit of any of such persons ;

(4.) He shall remit the surplus or so much thereof as is not

paid or applied in pursuance of this section to the Secretary
of State.

8. The Secretary of State, on being informed of the death of Disposal of

a person subject to military law, shall proceed with all reasonable
see'retary^of

speed as follows : State.

(1.) He shall cause to be ascertained the total amount to the
credit of the deceased, including any surplus or part of a

surplus remitted by a paymaster as mentioned in this

Act, and all arrears of pay, batta grants, and other
allowances in the nature thereof : which total amount so

ascertained is in this Act referred to as the residue
;

(2.) If he has notice of a representative of the deceased, he shall

pay the residue to that representative ;

{3.) He may, and if it is so prescribed shall, before such pay-
ment, publish the prescribed notice stating the amount of

the residue and such other particulars respecting the
deceased and his property as may seem fit, and also the
mode in which any application respecting the residue is to

be made to the Secretary of State. Provided that the

Secretary of State may pay out of any money in his hands
to the credit of the deceased any preferential charges
appearing to him to have been left unpaid by the com-
mittee of adjustment.

9. Where the residue does not exceed one hundred pounds, Disposal by
the Secretary of State may, if he thinks fit, require represen- Secretary of

tation to be taken out
; but if he does not, and has no notice of f^f

a representative of the deceased, then, after the expiration of the where

prescribed time and the publication of the prescribed notice (if
resiliue

- - not exceed\ ii -J u 11 i j- j c e 11

any), the residue shall be disposed of as follows : one
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hundred
(1.) The Secretary of State may, if he thinks fit, pay or apply

no
U

represen

d tne res)due or any part thereof, in accordance with the

tation.
"

prescribed regulations to or for the benefit of any of the

persons appearing to be beneficially entitled to the per-
sonal estate of the deceased, or any of them, and may for

that purpose invest the same by deposit in a military or

other savings bank, or otherwise, and, if necessary, in

the name or names of a trustee or trustees for any such

person.

(2.) Any part thereof remaining in the hands of the Secretary
of State, and not irrevocably appropriated, shall be;

applied in paying any debt of the deceased which

(a) accrued within three years before the death
;
and

(b) is claimed from the Secretary of State within two years
after the death

;
and

(c) is proved by the claimant to the satisfaction of the

Secretary of State.

(3.) Except as above in this section provided, a person shall not

be entitled to obtain payment out of any residue in the

hands of the Secretary of State of any sum due from the

deceased.

Application 10. (1.) Where any residue or any part thereof remains undis-

undisfKJsed Posed f an(l unappropriated, the prescribed notice thereof shall

of. be published, and during six years next after the publication of

that notice the like notice with any necessary modifications shall

be annually published.

(2.) So much of the residue as remains undisposed of and un-

appropriated for six months after the publication of the last of

such notices shall, together with any income or accumulations of

income accrued therefrom, be applied in the prescribed manner in

or towards the creation or maintenance of such compassionate or

other fund for the benefit of widows and children, or other near

relatives, of soldiers dying on service, or within six months after

discharge, as may be prescribed.

(3.) Provided that the application under this section of any
residue, or part of a residue, shall not bar any claim of any person
to the same, or any part thereof.

Disposal of

Disposal of

effects not
ney'

Keguia-
tions by

warrant.

/Supplemental Provisions.

11. Medals and decorations shall not be considered to be com-

Prised iQ the personal estate of the deceased with reference to the

claims of creditors or for any of the purposes of administration

under this Act or otherwise
; and, notwithstanding anything in

this or any other Act, the same, when secured by the committee of

adjustment, shall be held and disposed of according to regulations
laid down by royal warrant.

12. Where any part of the personal estate of the deceased

consists of effects, securities, or other property not converted into

money, the provisions of this Act with respect to paying or remit-

ting the surplus shall, save as may be prescribed, extend to the

delivery, transmission, or transfer of such effects, securities, or

property, and the paymaster and Secretary of State shall respec-

tively have the same power of converting the same into money as

the representative of the deceased.

13. (1.) Her Majesty the Queen may, by warrant under the

Royal Sign Manual, make regulations for all such things as are
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by this Act directed or authorised to be prescribed or made

subject to regulations, and also such regulations as may seem fit

for the better execution of this Act, or any part thereof
;
and

may by such regulations make different provisions to meet different

cases or different circumstances.

(2.) Every royal warrant made under this Act shall be printed

by the Queen's printer, and published under the authority of Her

Majesty's Stationery Office, and laid before both Houses of Parlia-

ment as soon as may be after the making thereof.

14. (1.) An official administrator, notwithstanding any lawregu-

lating his office independently of this Act, shall not interpose in

any manner in relation to any property of a person dying while official

subject to military law, except in the prescribed cases, or except
when and so far as he is expressly required to do so by a com-

mittee of adjustment, or paymaster, or Secretary of State.

(2.) The committee of adjustment in such cases, under such

circumstances, and at such times as may be prescribed, may
request an official administrator to exercise his official powers
either on behalf of the committee or otherwise, and the adminis-

trator shall comply with the request. The committee may also

lodge any property secured or collected by them with any official

administrator.

(3.) Where under this Act any property comes to the hands of

any official administrator, he shall administer the same as regards

preferential charges and otherwise in accordance with this Act,
and subject thereto, according to the law regulating his office

independently of this Act.

(4.) The official administrator shall remit any surplus remaining
in his hands after discharge of all debts and his charges to the

Secretary of State at such time and in such manner as may be

prescribed, to be disposed of according to the provisions of this

Act as if remitted by a paymaster.
(5.) An official administrator shall not take a percentage on the

property exceeding 3 per cent, on the gross amount coming to or

remaining in his hands after payment of preferential charges.
15. Any property coming under this Act to the hands of any Money re-

committee of adjustment or paymaster shall not, by reason of so ^e^^ts
coming, be deemed assets or effects at the place in which that com- in place

mittee or paymaster is stationed or resides, and it shall not be where

necessary by reason thereof that representation be taken out in
n

respect of that property for that place.
16. Where any surplus or residue, as the case may be, does not Duty and

exceed one hundred pounds, no duty shall be payable in the United
Jf^wtere"

Kingdom or India in respect thereof, and it shall not be necessary sums under

that representation to any deceased person be taken out for the one

purpose of obtaining payment thereof or of any part thereof under
this Act from a paymaster or a Secretary of State, except in any
prescribed case, or in any case where the Secretary of State

requires it.

17. Compliance with the regulations under this Act with respect Discharge
to the mode of payment of any surplus or residue or any part

of Pay-

thereof to any person (whether by transmission or remission to
Secretary of

another place or person or otherwise) shall discharge the Secretary State.

of State or paymaster or other person complying with the regula-

tions, and he shall not be liable by reason of the surplus or

residue or part which may be in his hands having been paid,

transmitted, remitted, or otherwise dealt with in accordance with
the regulations.
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Validity of

payments,
sales, &c.,
under this
Act.

Saving for

rights of

representa-
tive.

Creditor ad-

ministering
not en-
titled to
claim pro-
perty.

Deposit in
court of

probate,
&c., of

original
wills in
hands of

Secretary of

State, and
declaration
of intestacy.

18. Every payment, application, sale, or other disposition of

property made by the Secretary of State, or by any committee
of adjustment, or by any paymaster, when acting in execution or

supposed execution of this Act, or of any royal warrant for carry-

ing this Act into effect, shall be valid as against all persons whom-
soever

;
and the Secretary of State, and every officer belonging

to any such committee, and every such paymaster as aforesaid

shall, by virtue of this Act, be absolutely discharged from all

liability in respect of the property so paid, applied, sold, or

disposed of.

19. After the committee of adjustment have lodged with the

paymaster the surplus of the property of any deceased person,

any representative of that person and any official administrator

shall, as regards any property of a deceased person not collected

by the committee of adjustment and not forming part of the sur-

plus or residue in this Act mentioned, have the same rights and
duties as if this Act had not passed.

20. A creditor, as such, shall not be deemed a person entitled

to take out representation to the deceased within the meaning of

this Act, or to pay or secure the preferential charges; nor shall a

creditor taking out representation be entitled as representative of

the deceased to claim from a paymaster or the Secretary of State

any part of the property of the deceased.
21. (I.} Where any original will of a person dying while subject

to military law, whether he died before or after the commence-
ment of this Act, comes to the hands of a Secretary of State, and

representation under the same is not taken out, then the Secretary
of State may cause the same to be deposited as follows :

(a) Where the domicile of the testator appears to the Secretary
of State to have been in Scotland, then in the office of the

commissary clerk of the commissary court of the county
of Edinburgh :

(b) Where the domicile of the testator appears to the Secretary
of State to have been in Ireland, then in the place for the

time being appointed in Dublin for the deposit of original
wills brought into the High Court in Ireland :

(c) In any other case, in the place for the time being appointed
in London for the deposit of original wills brought into the

High Court in England.
(2) Where a person dies while subject to military law intestate,

and under this Act any residue of his property comes to the hands
of the Secretary of State, and representation to the deceased is not
taken out, then the Secretary of State may, if it seems fit, cause a

declaration of his intestacy to be deposited in the place or office

where his original will (if any) would be deposited as aforesaid.

(3) In every such case the Secretary of State may cause to be

deposited, together with the original will or declaration of intestacy,
an inventory showing the personal property of the deceased, and
the application thereof, as far as the same is known.

(4) Every such original will, declaration of intestacy, and in-

ventory shall be preserved and dealt with, and may be inspected,

subject and according to the same rules or orders and on payment
of the same fees as any other like documents deposited in that

office or place, or subject and according to such other rules or orders

and on payment of such other fees, as may be made or fixed in that

behalf by the court, judge, or other authority empowered to make
rules or orders in relation to other documents deposited in the

same place or office.
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Application of Act to special Cases.

22. In the application of this Act to an army paymaster the Special pro-

following modifications shall be made : an^T
***

(i.) The powers and duties of the committee of adjustment shall
paj^Sster.

arise immediately on his death, and shall continue not-

withstanding that the professional charges are paid or

secured :

(2.) Money in the possession or under the control of an army
paymaster at his death shall not be considered to be

comprised in his effects for the purposes of this Act :

(3.) The surplus in the hands of the committee of adjustment
and the residue in the hands of a Secretary of State shall

be dealt with and disposed of as may be prescribed and
not according to the foregoing provisions of this Act

23. Where a person subject to military law deserts, or is absent Application

without leave for twenty-one days, or is convicted by a civil court
Deserters,

of any offence which by the law of England is felony, or is delivered felons, &c.

up as an apprentice, whether in pursuance of an order of a court,
or otherwise, the provisions of this Act shall apply as if the person
were dead, subject to the following modifications :

(1.) The powers of the committee of adjustment shall arise and
continue' notwithstanding that the preferential charges are

paid or secured :

(2.) The committee of adjustment shall dispose of the surplus in

the prescribed manner, and the same when so disposed of

shall be free from all claim on the part of the said person
or any one claiming through him.

24. Where a person subject to military law is ascertained in the Application

prescribed manner to be insane, the provisions of this Act shall
gas"^

C

of
to

apply as if he had died at the time of his insanity being so ascer- insanity,

tained, subject nevertheless to the prescribed exceptions, and to

the following modifications :

(a) The preferential charges may be paid by the wife of the

insane person, or by any person who, subject to the pre-
scribed regulations, appears to be a relative of or person
undertaking the care of the insane person or of his

property ;

(b) The committee of adjustment shall dispose of the surplus in

the prescribed manner with a view to its being applied for the

benefit of the insane person.

Application of Act to India.

25. This Act shall apply to India as if it were a colony, subject General

to the modifications in this Act mentioned, and to this exception, oFAcTto
011

that it shall not, save so far as may be prescribed, apply to any India,

native of India within the meaning of Indian military law.
26. In the case of the death of a person who dies while in India Provision

or while on service with any force under the command of the ^atlf
commander-in-chief in India, or of anj> provincial comniander-in- occurs in

chief in India, and who is not a soldier of Her Majesty's regular Ceased
9

forces, this Act shall apply with the following modifications : not being a

(1.) The paymaster shall after the prescribed notice pay all debts soldier,

of which he has notice within the prescribed time, and
which appear to him to be lawfully payable out of the
estate of the deceased. Provided that if under the special
circumstances of the case of the deceased it appears to the

paymaster inexpedient or unjust to pay any claims out of

the estate, or if the claims lodged exceed in the whole

(ILL.) 2 u
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Deduction
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military
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Provision as
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Definitions.

Extent ot

Act.

534 54 Viet.

c. 37.
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ment of
Act.

Repeal.

Short title.

the prescribed amount, the paymaster shall, without

discharging those claims, or any of them, transfer the

surplus aforesaid to the official administrator :

(2.) Where the paymaster does not so transfer the surplus, he shall

dispose thereof, or of so much thereof as remains after the

discharge of any claims, in manner directed by this Act :

(3.) The foregoing provisions of this section shall not apply lo-

an army paymaster :

(4.) The secretary to the Government of India in the military
department shall have the same power as the Secretary of
State to decide any doubt or difference as to preferential
charges, and his decision shall have the same effect as if

it were given by the Secretary of State.

27. Nothing in this Act shall prevent the Secretary of State
from deducting in the pay office from any arrears of pay due to-

the deceased the amount of any arrears of subscription due by
the deceased to the Indian military and orphan funds, or either

of them.
28. Anything authorized or required by chis Act to be done by,

to, or before a Secretary of State may, in the prescribed cases, be
done by, to, or before the Secretary of State in Council of India.

Definitions ; Extent ; Commencement ; Repeal ; Short Title-

29. In this Act, unless the context otherwise requires,
The expression

"
officer

" includes a warrant officer, although
not holding an honorary commission :

The expression
"
representation

" includes probate and letters

of administration, with or without will annexed, and in

Scotland confirmation, and in India or a colony the corres-

ponding documents in use acording to the law of India or
the colony :

expression
"
representative

" means any person taking
out representation, but does not include an official

administrator :

The expression
"

official administrator " means in India the

administrator-general of any presidency or province, and
in a colony means any public officer who has by law any
powers or duties in relation to the collection or distribution

of the estate of any deceased person :

The expression
"
prescribed

" means prescribed by Royal
Warrant.

Save as aforesaid expressions in this Act have the same

meaning as in the Army Act.

30. (1.) This Act shall apply to all persons subject to military

law, whether within or without Her Majesty's dominions.

(2.) This Act shall be registered by the Royal Courts of the

Channel Islands, and shall apply to those Islands and to the Isle

of Man as if they were parts of the United Kingdom.
(3.) This Act shall apply to a place in which Her Majesty-

exercises jurisdiction under the Foreign Jurisdiction Act, 1890, as

if that place were a colony.
31. This Act shall come into operation on the first day of

October one thousand eight hundred and ninety-three, or any
earlier day appointed either generally or with reference to any
place or places by royal warrant.

32. The Regimental Debts Act, 1 863, and section fifty-one of the

Regulation of the Forces Act, 1881, are hereby repealed.
33. This Act may be cited as the Regimental Debts Act, 1893.

The
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Royal Warrant Regulations under the Regimental Debts
Act, 1893.

VICTORIA R.I.

WHEREAS by Our Warrant of 22nd April, 1881, We were pleased
to make the Regulations thereunto annexed, being regulations
under the Regimental Debts Act, 1863 ; and Whereas by the

Regimental Debts Act, 1893, which will come into operation on

the 1st October, 1893, the Regimental Debts Act, 1863, is repealed ;

and Whereas We deem it expedient to make Regulations under
the Regimental Debts Act, 1893, to take effect as from the

1st October, 1893, in lieu of the Regulations annexed to Our said

Warrant of the 22nd April, 1881
;

OUR WILL AND PLEASURE is that our said Warrant of 22nd April.

1881, and the Regulations thereunto annexed, shall be and are

hereby cancelled as from the 1st October, 1893, and this Our
Warrant and Regulations which shall be administered, construed,
and interpreted by Our Secretary of State for War, and Our

Secretary of State in Council of India, as the case may require,

shall, on and after the 1st October, 1893, subject to and in con-

junction with the Regimental Debts Act, 1893, be the sole and

standing authority on the matters therein treated of
; (a)

PROVIDED ALWAYS that where and so far as the Regimental
Debts Act, 1893, the Army Act, or this Our Warrant and the

Regulations thereunto annexed do not particularly prescribe the

manner in which any sum of money is to be disposed of or in-

vested, then and in every such case, until by further Warrant
under Our Royal Sign Manual we otherwise direct, the same
shall be disposed of or invested as the same would have been dis-

posed of or invested if the Acts above quoted had not been passed.
Until by further Warrant under Our Royal Sign Manual We

otherwise direct, medals and decorations belonging to persons

dying while subject to Military Law shall be disposed of as Our

Secretary of State for War may, according to the circumstances
of different cases, think fit.

Given at Our Court at Balmoral, this 30th day of August,
1893, in the 57th year of Our Reign.

By Her Majesty's Command,
H. CAMPBELL-BANNKRMAN.

REGULATIONS.

(Section 1 of the Act.)

1. The committee of adjustment will consist of three officers.

When practicable, the president should not be below the rank f

captain, or, if the deceased was an officer, below that of .major.

I

(a) The Regulations annexed to the Hoy al Warrant of the 30th August, 1893, have
been amended by the Royal Warrants of the 26th October, 19u4, and 23rd May,
1906, and the amendments so made have been incorporated in the Regulations as

printed below.

(M.L.) 2 u 2
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2. The committee will be appointed by the following officers :

If the deceased was serving with his unit, by the com-

manding officer.

If the death occurred at sea, by the officer commanding the

troops on board ship.
In all other cases, except as provided in paragraph 5 (6),

by the officer in immediate command.
3. If the death occurs at sea, and a committee cannot be

assembled on board ship, it will be assembled as soon as possible
after the ship reaches its destination. If the port of disembarka-
tion is a military station, the committee will be assembled by the
officer in immediate command

;
if it is not a military station, by

;the general officer in whose command the port is situated.
4. If the officer authorized by paragraphs 2 or 3 to appoint a

committee is, from any reason, unable to do so, he will apply to

superior authority.
5. In cases where the deceased died while temporarily absent

.from the country in which he was stationed, then

(a) If the death occurred out of the United Kingdom a local

committee of adjustment may also be appointed hy the
officer in command of the unit or station from which
the deceased was temporarily absent to deal with his

affairs in that country ;
and

^6) If the death occurred in the United Kingdom one com-
mittee only shall be assembled, which shall be appointed
by the officer who would have appointed the committee
had the deceased not been so temporarily absent.

SA. Where the deceased was an officer in receipt of regimental
or other pay issued in advance, the committee of adjustment will

ascertain from the agent or paymaster who issued the pay whether

any sum is due to the public in respect of any issue beyond the

date of the officer's death, and will, before paying any private bills

or handing over any sum to the next of kin or legal representa-
tive, provide for the refund of any such over-issue of pay out of

the assets in the hands of the committee.
6. The committee of adjustment will in all cases, except as pro-

vided in paragraph 8, as soon as practicable after the death, make
an inventory of the property, and an account of the debts and
credits of the deceased.

7. The inventory and account will be prepared in duplicate, on
the forms supplied, and both the original and the duplicate will

'be certified by the committee of adjustment.
The original will be dealt with as hereafter directed in these

-regulations.
The duplicate will be disposed of as follows :

^a) Where the deceased, not having been at the time of his

death a member of the Indian Services, has died elsewhere

than in India, it will be kept with the regimental or other

proper records.

; v) Where the deceased was a member of the Indian Services

at the time of his death or has died in India, it will, if he

was an officer, be sent to the Secretary to the Government
of India in the Military Department, and if he was a

non-commissioned officer or man of His Majesty's British

Forces, it will be kept with the regimental records, unless

A surplus is transferred to the Administrator- General of
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I

the Presidency, or Province, under Section 26 (1) of the

Act, in which case it will be sent to him. It will also

accompany the remittance of a surplus under Section
26 (2) of the Act.

8. Where payment of the preferential charges is secured under
Section 5 of the Act, the committee of adjustment may abstain
from securing and making an inventory of the effects, if so requested
by the person paying or securing payment of the preferential
charges.

9. The effects secured will be kept in a place of security until

duly sold or otherwise disposed of.

10. The expression
"
regulation area " means the station, colony,

or command, or such other area as may, in case of doubt, be
determined by the Secretary of State.

(Section 2 of the Act, (1).)

11. The actual and necessary expenses of the funeral, in the
United Kingdom or the colonies, of a warrant officer, non-
commissioned officer, or man, will be borne by the public to such
extent as may be provided for in the allowance regulations.

(Section 5 of the Act.)

12. The expression "any person" means the representative of
the deceased, the widow (if any), or one of the next of kin.

13. Where the committee of adjustment withdraw from
interference in relation to property of the deceased in consequence
of the representative of the deceased, or his widow, or one of his
next of kin, paying in full the preferential charges, the committee
will forthwith forward, together with the inventory (if made) and
account, a report of the facts and circumstances as follows :

Where the deceased, not having been at the time of his death
a non-commissioned officer or man of His Majesty's British

Forces, has died in India or was a member of the Indian

Services, to the Secretary to the Government of India in
the military department.

In other cases to the Secretary of the War Office.

(Section 6 of the Act, (1), (2), (3).)

14. A committee of adjustment assembled out of the United
Kingdom may, if it thinks fit, postpone any sale of the effects until
such time as the next of kin of the deceased have had an oppor-
tunity of notifying their wishes regarding the sale, or the with-

holding from sale of any portion of the effects.
15. The effects to be sold will be disposed of in the most advan-

tageous manner either by private sale or by fair and open auction.
Such auction will be held in the presence of a member of the com-
mittee of adjustment.
16. Such of the effects as the committee of adjustment do not

sell by auction may be sent by them to the representative or next
of kin of the deceased

; but where it appears desirable to do so, the
committee may annex any securities, share certificates, life assur-
ance or other policies, bank deposit receipts or other documents-
of value. to the original inventory and account for transmission,
to the War Office or India Office, as the case may be.
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17. The practice of employing a non-commissioned officer in

selling by auction such of the effects of a deceased officer or soldier

as are not otherwise disposed of, will be adopted only in cases in

which it appears to be most advantageous for the estate of the

deceased. When much trouble and responsibility are thrown upon
the non-commissioned officer by his being so employed, a com-

mission, payable out of the effects, at a rate varying from two to

live per cent, on the amount of the produce of the sale, according
to the greater or less degree of trouble and responsibility thereby
caused, may be paid to him, and charged in the statement of the

accounts of the deceased, the man's receipt for the amount being
annexed thereto, together with the certificate of the commanding
officer that his employment as auctioneer was most advantageous
for the estate, and that the duties performed by him justify the

remuneration charged.

(Section 6 of the Act, (4) ).

18. The committee of adjustment will discharge all debts that
have accrued in the same station, colony, or command which are

proved to their satisfaction, except where the death occurs in India,
and the deceased is not a soldier of His Majesty's British forces,
in which case their discharge is provided for in Section 26 of the

Act and paragraph 54 of these regulations.

(Section 6 of the Act, (6).)
19. Where the deceased was an officer, not having been at the time

-of his death a member of the Indian services, and has died elsewhere

than in India, the committee, of adjustment assembled elsewhere

than in India will lodge the surplus in the hands of the district

paymaster for credit in his next account, taking a receipt for the

amount. This receipt, together with the inventory and the

account of debts and credits, will be transmitted by the com-
mittee to the Secretary of the War Office, through the officer

commanding at the station. Any committee of adjustment
assembled under paragraph 5 to deal with the affairs of the

deceased, if any, in India, will lodge any surplus in the hands of

the Controller of Military Accounts for remittance to the War
Office, forwarding a report of the action taken and the inventory
and account of debts and credits to the Secretary of the War
Office as above.

20. Where the deceased was a non-commissioned officer or man
serving in His Majesty's British forces, and was in the pay of the.

Indian Government, the committee of adjustment will lodge the

surplus in the hands of the officer paying the corps, who will

credit the amount in the next casualty return. Where the

deceased was not in the pay of the Indian Government, the surplus
will be credited in the pay list of the troop, squadron, battery,
or company to which the deceased belonged.

21. In cases where the deceased not having been at the time of

Lift death a non-commissioned officer or man of His Majesty's
British forces has died in India, or was at the time of his death
a member of the Indian Services, the committee of adjustment
will remit the surplus to the secretary to the Government of

India in the Military Department.
22. Whenever a committee of adjustment remit or lodge a

surplus they will send or lodge therewith the original inventory
and account, except as provided in paragraph 19.

23. In every case the officer present at the sale of effects will

furnish a certified statement of the particulars thereof, which will
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be attached to the original inventory and account, and he will

cause the amount produced by such sale to be carried to the credit

of the account.
24. In cases in which paragraph 20 applies, the paymaster or

other officer paying the corps will ascertain that all the articles

reported in the inventory furnished to him as forthcoming are

accounted for in the particulars of the sale, and will annex the

inventory and account, and the particulars of the sale, to the

current account or casualty return rendered by him, and will

state therein the balance, debtor or creditor. In cases in which

paragraph 21 applies, the military secretary will have the inven-

tory and account, and the statement of the particulars of the sale,

compared and examined.
25. Where a regiment of His Majesty's British forces ia

stationed in India, monthly casualty returns, made up according
to the printed form, will be transmitted to the Secretary of State

for War through the controller of military accounts in the Pre-

sidency, and suma therein mentioned will be stated in sterling

money.
With respect to His Majesty's Indian forces, similar returns

will be transmitted to the Secretary of State in Council of India.

26. Casualty returns from India will specify in each case

whether the deceased was known to be possessed of property of

any description whatever besides that stated in the casualty return,
but not actually realised when the return is made. If any such
other property is known, a statement of the particulars thereof,
made out in duplicate, will be forwarded with the casualty return,
and a memorandum will be annexed thereto of the steps that

have been taken for recovering or realising the same -under the

Act. If no such other property is known, a memorandum to that

effect will be made on the casualty return.

27. Where a deceased officer, warrant officer, non-commissioned

officer, or man leaves a will, then, if representation is not taken

out, the original will, and, if representation is taken out, a complete
and authenticated copy of the will, will be sent, along with the

inventory, account and other papers, by the committee of adjust-

ment, and will be transmitted to the Secretary of State for War,
or the Secretary of State in Council in India, as the case may
require. Where the original will is sent, a complete and authenti-
cated copy of it will be first made under the direction of the

committee of adjustment, and will be kept with the regimental or

other proper records.

(Section 7 of the Act.)

28. Payments to the next of kin, or legal representatives of

deceased soldiers of His Majesty's British forces will be made in

accordance with the directions on this point in the Financial
Instructions. As regards deceased officers, where representation
is not taken out, the surplus will be disposed of as directed in

paragraph 19. If, however, the death occurs in India, or the

deceased was at the time of his death a member of the Indian

Services, the surplus will be remitted by the Secretary to the

Government of India in the Military Department, as directed in

paragraph 55.

(Section 9 of the Act.)
29. In cases in which representation is not taken out, payment

will be made to or for the benefit of each person appearing to be
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beneficially interested in an estate ;
but in special cases, where it

appears desirable, payment of the whole residue will be made to

the person entitled to take out representation to the deceased.

(Section 10 of the Act.)

30. The notice under Section 10 of the Act will be published in

the London Gazette as soon as may be convenient, and will, with

such variations as circumstances require, specify the name, rank,

and regiment of the deceased, and the amount of the residue.

(Section 14 of the Act.)

31. The committee of adjustment (in India) will deliver over the

effects secured by them to the Administrator-General only in case

they apprehend that considerable difficulty or delay may arise in

or about the collection or realisation of the effects and credits of

the deceased, in consequence of the character of any investment,

or in consequence of it being requisite to institute some action or

suit in relation to the property of the deceased, or in case there is

some other peculiar circumstance connected with the property-

making it, in the judgment of the committee, expedient to take

that course.

32. Where the committee of adjustment deliver over effects to

an Administrator-General, they will do so as soon as practicable

after they have determined to take that course.

33. Where the committee of adjustment deliver over effects to-

an Administrator-General, they will forthwith forward, together
with the inventory and account, a report of the facts and circum-

stances, as follows :

Where the deceased was a non-commissioned officer or man
of His Majesty's British forces, to the Secretary of the

War Office ;
in other cases, to the Secretary to the

Government of India in the Military Department.

34. The Administrator-General will remit to the Secretary of

State for India the balance of the estate as soon as possible after

the discharge of all debts and liabilities, and after the payment to

any persons resident in India of the share or shares to which they

ma.v be legally entitled. He will further submit to the Government

of India, for transmission to the India Office, a half-yearly return

of these estates and the manner in which they have been disposed

of.

(Section 22 of the Act.)
35. In the case of an army paymaster, the committee of adjust-

ment will, if possible, comprise a member of the Army Pay

Department.
The committee of adjustment are to forthwith remit the surplus

to the Secretary of State for War, through the district account or

casualty return (see paragraphs 19 and 20), and the residue wilf

then be applied in discharge of any preferential claims that may
remain unsettled, or of any claims in respect of public accounts for

which the deceased was responsible. Any portion of the residue

then remaining will be paid or applied in accordance with Section &

of the Act.

(Section 23 of the Act.)
36. In all cases of desertion, absence without leave for 21 days,

and of a soldier being delivered up as an apprentice, or being

convicted of felony by the civil power, the committee of adjustment
will be composed in like manner as in the respective cases of death.
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and the foregoing regulations relative to the respective cases of
death will be applied as far as the difference of the circumstances-
will admit.

37. The kit of an apprentice will be disposed of as provided
in the Clothing Regulations, and should he be in possession of any
plain clothes when claimed by his master, such clothes will not be
sold but returned to the man.

38. In the case of the desertion of a soldier the effects (other than
the free kit of necessaries) will be sold as soon as may be convenient
after he has been declared a deserter, or been absent without leave
for 21 days (but within three months from the date of desertion).
His necessai'ies will be retained in store for six months as laid

down in the Clothiug Regulations for re-issue to him in the event
of his rejoining. After six months the articles will be available
for issue to any rejoined deserter, the value of the necessaries so-

issued being credited to the non-effective account of the original;
owner. If, however, the deserter should rejoin while any articles

of his necessaries remain unsold, and if he should require such
articles for his military purposes, the articles will be returned tc*

him, and he will not be subject to forfeiture in respect thereof.
39. The proceeds of the sale of the effects will be credited in a.

statement of the deserter's accounts (his
" non-effective account "),

exhibiting his assets and such of his liabilities as would, under the
Act, be preferential charges against the estate. Any sum deposited
by the soldier in the regimental savings bank will also be credited
in the non-effective account.

40. The balance on the non-effective account shall be applied,
so far as it will extend, for the purposes and in the order following,
that is to say

(a) In payment of any debts due to the public on account of
articles of public property made away with, or otherwise
lost on desertion, and of any other debts that may be due
to the public.

(6) In payment or satisfaction of such other debts or liabilities

of or claims against the soldier, as the Secretary of State
for War or the Secretary of State in Council of India
shall think fit to allow, including herein claims by reason-

of any criminal or wrongful act of the soldier.

41. Should any balance then remain the amount will be credited.

in the accounts of the Paymaster or other accountant in whose
accounts the pay of the man to the date of desertion is charged.

42. If the soldier shall rejoin or be recovered to the service
within three years from the date of desertion, or, in the event of
his having fraudulently re-enlisted, if such fraudulent re-enlistment
has been discovered within that period, any balance left after the
settlement of the claims (if any) which may have been payable
under paragraph 40, may be applied in payment of any debts-
due on account of articles of necessaries issued to the soldier on his-

rejoining, or of any debts due on account of his re-equipment.
43. If the soldier shall rejoin, or be recovered to the service

within one year from the date of desertion, or in the event of his-

having fraudulently re-enlisted, if such fraudulent re-enlistment
has been discovered within that period, any balance left after the
settlement of the claims (if any) which may have been payable
under paragraphs 40 and 42 may be repaid to the soldier himself.

44. Any balance remaining after the settlement of the claims (if

any) which may have been payable under paragraphs 40 and 42>
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shall, at the expiration of three years from the date of desertion,
be considered as forfeited, and will be disposed of as the Secretary
of State for War or the Secretary of State in Council of India

respectively may determine.
45. Any articles of private property which may be in the posses-

sion of the deserter on his apprehension, or on his rejoining from
desertion, shall be sold, and the proceeds, together with any money
of which he may be similarly in possession, shall be applied in pay-
ment of the debt (if any) on his non-effective account, and any
surplus shall be disposed of as provided in paragraphs 40, 42, and
43. If, however, the deserter be not retained in the service, but
discharged, any plain clothes of which he may be in possession
shall not be sold, but be utilised in accordance with the provisions
of the clothing regulations.

46. Should there be reason to believe that any property or

money left behind by the soldier on his desertion, or subsequently
found in his possession, has been obtained by theft or fraud, the

Secretary of State shall be empowered, at his discretion, to restore
such property, or to apply the amount realised by the sale thereof,
or the amount of such money towards making good the loss caused

by the theft or fraud.

47. In the case of a soldier being delivered up as an apprentice,
or convicted of felony by the civil power, the surplus remaining in

the hands of the committee of adjustment, together with any
balance of pay that may be due, will be applied in all respects in
the same manner as mentioned in paragraphs 40, 42, and 43,

except that no payment of the residue, under paragraph 43, shall
be made to any soldier convicted of felony until he shall have

undergone such punishment as he may have been sentenced to for
the same.

(Section 24 of the Act.)

49. In cases of insanity the committee of adjustment will be

composed in like manner as in the respective cases of death.
50. The foregoing regulations relative to the respective cases of

death will be applied in a case of insanity, as far as the difference
of the circumstances will admit

; except that whenever possible
the sale of effects will be deferred until, in the case of an officer,
he is removed from the active list, and in the case of a soldier
until he is discharged ;

and further that the committee of adjust-
ment will forthwith remit or lodge the money remaining in

their hands to or in the hands of the army paymaster, military.

secretary, or other officer or person to whom or in whose hands

they are to remit or lodge the. surplus in the respective cases
of death, and he will forthwith transmit the same to the Secretary
of State for War, or the Secretary of State in Council of India, as
the case may require.

51. The same will be then, with all convenient speed, applied
for the benefit of the officer or soldier to whom it belongs, in such
manner as the Secretary of State for War or the Secretary of State
in Council of India (as the case may be) in his discretion thinks fit.

(Section 26 of the Act, (1).)

52. As soon as possible after receiving the surplus from the
committee of adjustment, the Secretary to the Government of I

India in the Military Department will cause the notice under]
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Section 26 (1) of the Act, to be published by advertisement in

the Government Gazette of the Presidency in which the deceased

was last quartered.
53. The notice will be in the following form, with such variations

as circumstances require:

The Regimental Debts Act, 1893, Section 26, (1).

Notice is hereby given :

First. That information has been received by me of the deaths

of the Officers, Warrant Officers, non-commissioned officers, and
soldiers named and described in the subjoined table.

Secondly. That there have been received by me, as the surplus
of their respective properties, the amount set opposite their

respective names in the same table.

Thirdly. That all claims by creditors against the respective

properties of the deceased are to be lodged with me within two
calendar months from the date of this notice.

(Signed) A.B.

Military Secretary.

Calcutta, the day of

The Table before referred to.
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(Section 26 of the Act, (2).)

55. In those cases in which, after the discharge of claims

under paragraph 54 of these regulations, the military secretary
does not dispose of the surplus locally under Section 7 of the Act,,

he will, as soon as possible after two months, and within six

months after the first publication of the notice, remit the surplus
as follows :

In the case of members of the Indian Services, to the Secretary!
of State in Council of India. |

In other cases to the Secretary of State for War.

NOTE. The term " Indian Services
"
in these regulations comprises officers of Hisr

Majesty's Indian Army and Bis Majesty's Indian Medical Service, and officers and I

warrant officers of departments under the Government of India and thel
Commander-in-Chief in India. I

Royal Warrant Soldiers' Effects Fund.

VICTORIA R. & I.

WHEREAS by our Warrants of the 12th June, 1884, and the 16th>

July, 1887, We are pleased to make regulations for carrying into

effect the provisions of Section 18 of the Regimental Debts Act,,

1863, respecting the undisposed of residues of the effects of persons

dying on service while subject to military law ;

AND WHEREAS by the Regimental Debts Act, 1893, which
comes into operation on the 1st October, 1893, the Regimental
Debts Act, 1863, is repealed ;

AND WHEREAS We deem it expedient by this Our Warrant
to make regulations for carrying into effect the provisions of

Section 10, (2), of the Regimental Debts Act, 1893
;

Now, THEREFORE, OcrR WILL AND PLEASURE is, and We do by
this Our Warrant direct, as follows :

1. Our Warrants of the 12th June, 1884, and the 16th July,,

1887, shall be and the same are hereby cancelled as from the 1st

October, 1893.

2. All such undisposed of and unappropriated residues, men-
tioned in Section 10, (2), of the Regimental Debts Act, 1893, as

are now in the hands of Our Secretary of State for War, and
are applicable as mentioned in that sub-section, together with

any income or accumulations of income accrued therefrom, shall

forthwith, and all such undisposed of and unappropriated residues,
as shall, from time to time, hereafter be in the hands of Our

Secretary of State for War for the time being, together with

any income and accumulations of income accrued therefrom, shall.,

from time to time, until We shall by Our Warrant direct to the

contrary, be paid over and transferred unto the Official Trustees

for the time being of the Patriotic Fund
;
and We do hereby

order and direct the payment over and transfer of the said residues

and income and accumulations of income accordingly.
3. All residues and income and accumulations of income so to be

paid over or transferred as aforesaid from time to time, shall form
one fund to be called the " Soldiers' Effects Fund," to be under
the management and control of the Executive Committee for the

time being of Our Commissioners for the time being of the said
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Patriotic Fund, but subject to and under such orders and regula-
tions as may from time to time be made by Our said Com-
missioners or any three or more of them

;
and shall be applied in

payment-, of such compassionate, annual, or other allowances, to

the widows and children or other dependent relatives of soldiers

dying on service, or within six months after discharge, and

generally in such manner for the benefit of such widows and
children or other dependent relatives of soldiers dying as afore-

said, as the said Executive Committee, or any two or more of

them, shall, from time to time, think fit, preferential consideration

being given to the widows and children of soldiers on the married

establishment, who

(a) Were killed in action, or died of wounds received in action,
or from illness which can be directly traced to fatigue,

privation, or exposure incident to active operations in

the field, within 12 months of sustaining such wound or

contracting such illness
;

(6) Pied from an injury directly traceable to military duty
within 12 months of sustaining such injury ;

(c) Died from illness directly traceable to fatigue, privation, or

exposure in the performance of military duty.

4. The widows and children of Mobilised Army Reserve men
dying as aforesaid shall be considered as on the married
establishment.

5. The said "Soldiers' Effects Fund" shall be held by the
Official Trustees for the time being of the said Patriotic Fund,
on behalf of Our said Commissioners for the time being as

having the management thereof. Our said Commissioners shallO O
be at liberty to invest the said "

Soldiers' Effects Fund "
upon

such investments as they or any three or more of them shall

from time to time think fit, and shall keep separate accounts of

the said Fund.
6. This Warrant shall come into operation on the 1st October,

1893.

Given at Our Court at Osborne, this 22nd day of August,
1893, in the 57th Year of Our Eeign.

By Her Majesty's Command,
H. CAMPBELL-BANNERMAN.



688

7 EDW. 7. CH. 9.

TERRITORIAL AND RESERVE FORCES ACT,
1907,

ARRANGEMENT OF SECTIONS.

PART I. COUNTY ASSOCIATIONS.

Section.

1. Establishment of associations.

2. Powers and duties of associations.

3. Expenses of association.

4. Regulations.
5. Joint committees of associations.

PART II. TERRITORIAL FORCE.

liaising and Maintenance of Force.

6. Raising and number of Territorial Force.

Government, Discipline, and Pay.

7. Government, discipline, and pay of Territorial Force.

8. First appointments to lowest rank of officers of the Territorial

Force.

Enlistment, Service, Discharge.

9. Enlistment, term of service, and discharge.
10. Application of certain sections of the Army Act.

11. Enlistment of men discharged with disgrace from Army or

Navy, or contrary to rules.

12. Enlistment into army reserve.

13. Area of service of Territorial Force.

Training.

14. Preliminary training of recruits of Territorial Force.

15. Annual training.
16. Laying of draft Orders in Council relating to training before

Parliament.



Arrangement of Sections. 689

Embodiment.

Section.

17. Embodiment of Territorial Force.

18. Disembodying of Territorial Force.

Notices.

19. Service and publication of notices.

Offences.

20. Punishment for failure to attend on embodiment.

21. Punishment for failure to fulfil training conditions.

22. Wrongful sale, &c., of public property.

Civil Eights and Exemptions.

23. Civil rights and exemptions.

Legal Proceedings.

24. Trial of offences and application of penalties.
25. Supplemental provisions as to trial of offences.

26. Evidence.

Miscellaneous.

27. Exercise of powers vested in holder of military office.

28. Application of enactments.

Transitory.

29. Transitory provisions.

PART III. RESERVE FORCES.

30. Enlistment and terms of service of special reservists.

31. Agreements as to extension of service.

32. Liability of reservists to be called out.

33. Power to form battalions, &c., of reservists.

34. Transfer of Militia battalions to reserve.

35. Amendment of 45 & 46 Viet., c. 48, s. 6 (4)

36. Commissions in reserve of Officers not to vacate seat in

Parliament.

PAET IV. SUPPLEMENTAL.

37. Provisions as to orders, schemes, and regulations.
38. Definitions.

39. Special provisions as to special places.
40. Application to Scotland and the Isle of Man.
41. Short title.

SCHEDULES.



G90

TERRITORIAL AND RESERVE FORCES ACT,
1907.

[7 EDW. 7, c. 9.]

A.D. 1907
An Act to provide for the reorganisation of His Majesty's Military

Forces and for that purpose to authorise the establishment of
County Associations, and the raising and maintenance of a
Territorial Force, and for amending the Acts relating to the
Reserve Forces. [2nd August, 1907.]

Part T.

s. 1.

Establish-
ment of
associa-
tions.

'PAST I. COUNTY ASSOCIATIONS.

1. (1) For the purposes of the reorganisation under this Act
of His Majesty's military forces other than the regulars and their

reserves, and of the administration of those forces when so re-

organised, and for such other purposes as are mentioned in this

Act, an association may be established for any county in the United

Kingdom, 'with such powers and duties in connection with the

purposes aforesaid as may be conferred on it by or under this Act.

(2) Associations shall be constituted, and the members thereof
shall be appointed and hold office in accordance with schemes to
be made by the Army Council.

(3) Every such scheme shall provide
(a) For the date of the establishment of the association :

(6) For the incorporation of the association by an appropriate
name, with power to hold land for the purposes of this

Act without licence in mortmain :

(c) For constituting the lieutenant of the county, or failing
him such other person as the Army Council may think

fit, president of the association :

(d) Fcr the appointment of such number of officers representative
of all arms and branches of the Territorial Force raised

under this Act within the county (not being less than
one-half of the whole number of the association) as may
be specified in the scheme :

(e) Fcr the appointment by the Army Council, where it appears
desirable, and after consultation with, and on the recom-
mendation of, the authorities to be represented, of repre-
sentatives of county and county borough councils and
universities wholly or partly within the county :

{/) For Ihe appointment of such number of co-opted members
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as the scheme may prescribe, including, if thought desirable, A.u. i'.i"7.

representatives of the interests of employers and workmen : p
~ ~

T

(g) For the appointment by the Army Council during the first

three years after the passing of this Act, and subsequently ss. 1-2.

for the election of a chairman and vice-cliairman by the

association, and for defining their powers and duties :

(h) For the mode of appointment, term of office, and rotation of

members of the association, and the filling of casual

vacancies :

(i) For the appointment by the association, subject to the approval
of the Army Council, of a secretary and other officers of

the association, and the accountability of such officers,

and for the provision of offices :

(j) For the procedure to be adopted including the appointment
of committees and the delegation to committees of any of

the powers or duties of the association :

(k) For enabling such general officers of any part of His Majesty's
forces, and not being members of the association, as may
be specified in the scheme, or officers deputed by them,
to attend the meetings of the association and to speak,
but not to vote :

(I) For dividing the county, where on account of its size or popu-
lation it seems desirable to do so, into two or more parts,
and for constituting sub-associations for the several parts,
and for apportioning amongst the several sub-associations

all or any of the powers and duties of the association, and

regulating the relations of sub-associations to the associa-

tion and to one another.

(4) A scheme may contain any consequential, supplemental,
or transitory provisions which may appear to be necessary or

proper for the purposes of the scheme, and also as respects any
matter for which provision may be made by regulations under this

Act and for which it appears desirable to make special provision

affecting the association established by the scheme.

(5) All schemes made in pursuance of this Part of this Act shall

be laid before both Houses of Parliament.

(6) Until an Order in Council has been made under this Act for

transferring to the Territorial Force the units of the Yeomanry
and Volunteers of any county, references in this section to the

Territorial Force shall as respects that county be construed as

including references to the Yeomanry and Volunteers.

2. (1) It shall be the duty of an association when constituted

to make itself acquainted with and conform to the plan of the

Army Council for the organisation of the Territorial Force within

the county and to ascertain the military resources and capabilities
of the county, and to render advice and assistance to the Ancy
Council and to such officers as the Army Council may direct, and
an association shall have, exercise, and discharge such powers
and duties connected with the organisation and administration of

His Majesty's military forces as may for the time being be transferred

or assigned to it by order of His Majesty signified under the hand
of a Secretary of State or, subject thereto, by regulations under
this Act, but an association shall not have any powers of command
or training over any part of His Majesty's military forces.

(2) The powers and duties so transferred or assigned may include

(M.L.) 2 x
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A.D. 1907. any powers conferred on or vested in His Majesty, and any powers

Part" I
or Duties conferred or imposed on the Army Council or a Secretary
of State, by statute or otherwise, and in particular respecting the

ss. 2-3. following matters :

(a) The organisation of the units of the Territorial Force and
their administration (including maintenance) at all times

other than when they are called out for training or actual

military service, or when embodied :

(b) The recruiting for the Territorial Force both in peace and in

war, and denning the limits of recruiting areas :

(c) The provision and maintenance of rifle ranges, buildings,

magazines, and sites of camps for the Territorial Force :

(d) Facilitating the provision of areas to be used for manoeuvres :

(e) Arranging with employers of labour as to holidays for training,
and ascertaining the times of training best suited to the

circumstances of civil life :

(/) Establishing or assisting cadet battalions and corps and
also rifle clubs, provided that no financial assistance out
of money voted by Parliament shall be given by an associa-

tion in respect of any person in a battalion or corps in a

school in r< ceipt of a parliamentary grant until such person
has attained the age of sixteen :

(g) The provision of horses for the peace requirements of the

Territorial Force :

(h) Providing accommodation for the safe custody of arms and

equipment :

() The supply of the requirements on mobilisation of the units

of the Territorial Force within the county, in so far as

those requirements are directed by the Army Council to

be met locally, such requirements where practicable to be
embodied in regulations which shall be issued to county
associations from time to time, and on the first occasion

not later than the first day of January one thousand
nine hundred and nine :

(/) The payment of separation and other allowances to the families

of men of the Territorial Force when embodied or called

out on actual military service :

(k) The registration in conjunction with the military authorities

of horses for any of His Majesty's forces :

(1) The care of reservists and discharged soldiers.

Expenses of 3. (1) The Army Council shall pay to an association, out of
association. money voted by Parliament for army services, such sums as, in

the opinion of the Army Council, are required to meet the necessary
expenditure connected with the exercise and discharge by the

association of its powers and duties.

(2) An association shall submit to the Army Council annually,
at the prescribed time, and may submit at any other time for any
special purpose, in the prescribed form and manner, a statement
of its necessary requirements, and all payments to an association

by the Army Council shall be made upon the basis of such statements
in so far as they are approved by the Army Council.

(3) Subject to regulations under this Act, all money so paid
to an association shall be applicable to any of the purposes specified
in the approved statements in accordance with which the money
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has been granted, but not otherwise except with the written consent A.D. 1907.

of the Army Council : Part" T
Provided that nothing in this section shall be construed as

enabling the Army Council to give their consent to the application ss. 3-4.

of money to any purpose to which, apart from this section, it could

not lawfully be applied, or to give their consent, without the autho-

rity of the Treasury, in any case in which, apart from this section,

the authority of the Treasury would be required.

(4) All other money received by an association (except such

money, if any, as may be received by it for specified purposes)
shall be available for the purposes of any of its powers and duties.

(5) An association shall cause its accounts to be made up annually
and audited in such manner as may be prescribed, and shall send

copies of its accounts as audited, together with any report of the

auditors thereon, to the Army Council.

(6) Regulations made for the purposes of this section shall be

subject to the consent of the Treasury.

(7) The members of an association shall not be under any
pecuniary liability for any act done by them in their capacity
as members of such association in carrying out the provisions of

this Act.

4. (1) Subject to the provisions of this Act, the Army Council Regula-

may make regulations for carrying this Part of this Act into effect,
t]

and may by those regulations, amongst other things, provide for

the following matters :

(a) For regulating the manner hi which powers are to be exercised

and duties performed by associations, and for specifying
the services to which money paid by the Army Council is

to be applicable.

(b) For authorising and regulating the acquisition by or on
behalf of an association of land for the purposes of this

Act and the disposal of any land so acquired :

(c) For authorising and regulating the borrowing of money by
an association :

(d) For authorising the acceptance of any money or other

property, and the taking over of any liability, by an

association, and for regulating the administration of any
money or property so acquired and the discharge of any
liability so taken over :

(e) For facilitating the co-operation of an association with any
other association, or with any local authority or other

body, and for providing by the constitution of joint

committees or otherwise for co-operative action in the

organisation and administration of divisions, brigades,
and other military bodies and for the provision of assist-

ance by one association to another :

(/) For affiliating cadet corps and battalions, rifle clubs, and
other bodies to the Territorial Force or any part thereof :

(g) For or in respect of anything by this Part of this Act directed

or authorised to be done or provided by regulations or to

be done in the prescribed manner :

(h) For the application for the purposes of this Part of this Act,
as respects any matters to be dealt with by regulations,
of any provision in any Act of Parliament dealing with the

like matters, with the necessary modifications or adapta-

(M.L.) 2x2
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A.D. 1907.

Part I.

ss. 4-7.

Joint com-
mittees of

associa-
tions.

tions, and in particular of any provisions as to the acquisi-
tion of land by or on behalf of volunteer corps.

(2) All regulations made in pursuance of this Part of this Act

shall be applicable to all associations, except in so far as may be

otherwise provided by the regulations or by any scheme made
under this Part of this Act.

(3) All regulations made under this Part of this Act shall be laid

before both Houses of Parliament as soon as may be after they are

made.
5. (1) Any county associations may from time to time join in

appointing out of their respective bodies a joint committee for any
purpose in respect of which they are jointly interested.

(2) Any association appointing a joint committee under this

subsection may delegate to it any power which such association

might exercise for the purpose for which the committee is appointed.

(3) Subject to the terms of delegation any such joint committee

shall in respect of any matter delegated to it have the same power
in all respects as the associations appointing it.

(4) The costs of a joint committee shall be defrayed by the

associations by whom it has been appointed, in such proportion as

may be agreed between them, and the accounts of such joint com-

mittees and their officers shall for the purposes of the provisions
of this Act be deemed to be accounts of the associations appointing
them and of their officers.

PART II. TERRITORIAL FORCE.

Part II.
Raising and Maintenance of Force.

Raising and 6. It shall be lawful for His Majesty to raise and maintain a

TerTitoriai force > to be called the "Territorial Force," consisting of such

Force. number of men as may from time to time be provided by Parlia-

ment.

Government, Discipline, and Pay.

Govern- 7. (1) Subject to the provisions of this Part of this Act, it

cipiine^and
shall be lawful for His Majesty, by order signified under the hand

pay of
'

of a Secretary of State, to make orders with respect to the govern-

Forc
1

e

nal
ment, discipline, and pay and allowances of the Territorial Force,
and with respect to all other matters and things relating to the

Territorial Force, including any matter by this Part of this Act
authorised to be prescribed or expressed to be subject to orders or

regulations.

(2) The said orders may provide for the formation of men of

the Territorial Force into regiments, battalions, or other military

bodies, and for the formation of such regiments, battalions, or

other military bodies into corps, either alone or jointly with any
other part of His Majesty's forces, and for appointing, transferring,

or attaching men of the Territorial Force to corps, and for posting,

attaching, or otherwise dealing with such men within the corps ;
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and may provide for the constitution of a permanent staff, including A.D. '907.

adjutants and staff sergeants who shall, except in special circum- p ,

-ry

stances certified by the general r ^er commanding, be members
of His Majesty's regular forces ; ail may regulate the appointment^ ss. 7-8.

rank, duties, and numbers of the officers and non-commissioned
officers of the Territorial Force.

(3) Subject to the provisions of any such order, the Army Council

may make general or special regulations with respect to any matter
with respect to which His Majesty may make orders under this

section.

(4) Provided that the said orders or regulations shall not

(a) affect or extend the term for which, or the area within which,
a man of the Territorial Force is liable under this Part
of this Act to serve ; or

(6) authorise a man of the Territorial Force when belonging to one

corps to be transferred without his consent to another corps ;

or

(c) when the corps of a man of the Territorial Force includes

more than one unit, authorise him when not embodied to

be posted, without his consent, to any unit other than that

to which he was posted on enlistment
;

or

(d) When the corps of a man of the Territorial Force includes

any battalion or other body of the regular forces, authorise

him to be posted without his consent to that battalion or

body.
(5) Where a man of the Territorial Force was enlisted or re-

engaged before the date of any order or regulation under this Part
of this Act, nothing in such order or regulation shall render him liable

without his consent to be appointed, transferred, or attached to

any military body to which he could not without his consent have
been appointed, transferred, or attached if the said order or regula-
tion had not been made.

(6) Orders and regulations under this section may provide for

the formation of a reserve division of the Territorial Force, and may
relax or dispense with any of the provisions of this Act relating to

the training of the men of the Territorial Force so far as regards their

application to men in the reserve division, and may, notwithstanding

anything in this section, authorise a man in the reserve division to

be transferred from one corps to another, so, however, that a man
in the reserve division shall not, without his consent, be transferied

to a corps of another arm.

(7) All orders and general regulations made under this section

shall be laid before both Houses of Parliament as soon as may be
after they are made.

8. Subject to any directions which may be given by His Majesty, First ap-

first appointments to the lowest rank of officer in any unit of the
to'iow^est'*

3

Territorial Force shall be given to persons recommended by the r"ank of

president of the association for the county, if a person approved by ti^
C
Te

S

rri-

His Majesty is recommended by the president for any such appoint- torial Force.

ment within thirty days after notice of a vacancy for the appoint-
ment has been given to the president in the prescribed manner,

provided he fulfils all the prescribed conditions as to age, physical
fitness, and educational qualifications ; and, where a unit comprises
men of the Territorial Force of two or more counties, the recommenda-
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A.D. 1907. tions for such appointments shall be made by the presidents of the

Part II.
associations for the respective counties in such rotation or otherwise
as may be prescribed.

ss. 8-9.

Enlistment, Service, Discharge.

oTsw-'
9'~W SubJect to the provisions of this Part of this Act, all

and
Cr"

men of the Territorial Force shall be enlisted by such persons and
discharge. jn such manner and subject to such regulations as may be prescribed :

Provided that every man enlisted under this Part of this Act

(a) Shall be enlisted for a county for which an association has
been established under this Act and shall be appointed
to serve in such corps for that county or for an area com-

prising the whole or part of that county as he may select,

and, if that corps comprises more than one unit within
the county, shall be posted to such one of those units as

he may select :

(6) Shall be enlisted to serve for such a period as may be pre-

scribed, not exceeding four years, reckoned from the date
of his attestation :

(c) May be re-engaged within twelve months before the end of

his current term of service for such a period as may be

prescribed not exceeding four years from the end of that

term, and on re-engagement shall make the prescribed
declaration before a justice of the peace or an officer, and
so from time to time.

(2) A man enlisted in the Territorial Force, until duly discharged
in the prescribed manner, shall remain subject to this Part of this

Act as a man of the Territorial Force.

(3) Any man of the Territorial Force shall, except when a pro-
clamation ordering the Army Reserve to be called out on permanent
service is in force, be entitled to be discharged before the end of his

current term of service on complying with the following
conditions :

(i) Giving to his commanding officer three months' notice in

writing, or such less notice as may be prescribed, of his

desire to be discharged ; and

(ii) Paying for the use of the association for the county for which
he was enlisted such sum as may be prescribed not ex-

ceeding five pounds ; and

(iii) Delivering up in good order, fair wear and tear only excepted,
all arms, clothing, and appointments, being public property,
issued to him, or, in cases where for any good and sufficient

cause the delivery of the property aforesaid is impossible,
on paying the value thereof :

Provided that it shall be lawful for the association for the county,
or for any officer authorised by the association, in any case in which
it appears that the reasons for which the discharge is claimed are of

sufficient urgency or weight, to dispense either wholly or in part
with all or any of the above conditions.

(4) A man of the Territorial Force may be discharged by his

commanding officer for disobedience to orders by him while doing

any military duty, or for neglect of duty, or for misconduct by him
as a man of the Territorial Force, or for other sufficient cause, the
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existence and sufficiency of such cause to be judged of by the com- A.D 1907.

manding officer : PartTlI
Provided that any man so discharged shall be entitled to appeal

to the Army Council who may give such directions in any such case ss.9-11

as they may think just and proper.

(5) Where the time at which a man of the Territorial Force

would otherwise be entitled to be discharged occurs while a pro-

clamation ordering the Army Reserve to be called out on permanent
service is in force, he may be required to prolong his service for

such further period, not exceeding twelve months, as the competent
military authority may order.

10. (1) The following sections of the Army Act shall apply Application
1.1. m -j. i -ra /Li. a. \ of certain

to the Territorial Force (that is to say) : sections of

Section eighty (relating to the mode of enlistment and attesta- the Army
i \ ACi .

tion) ;

Section ninety-six (relating to the claims of masters to appre*v-
44 & 45 Viet.

tices) ;

Section ninety-eight (imposing a fine for unlawful recruiting) ;

Section ninety-nine (making recruits punishable for false answers) ;

So much of section one hundred as relates to the validity of

attestation and enlistment or re-engagement ;

Section one hundred and one (relating to the competent military

authority) ; and
So much of section one hundred and sixty-three as relates to an

attestation paper, or a copy thereof, or a declaration, being
evidence.

And the said sections shall apply in like manner as if they were
herein re-enacted, with the substitution

(a) Of "
Territorial Force

"
for

"
regular forces," and of

" man
of the Territorial Force

"
for

"
soldier

"
;
and

(b) (In section one hundred) of
"
has not within three months

claimed his discharge on any ground on which he
is entitled under this subsection to do so

"
for

"
has

received pay as a soldier of the regular forces during three

months."

(2) A recruit may be attested by any lieutenant or deputy-
lieutenant of any county in the United Kingdom, or by an officer

of the regular or Territorial forces, and the sections of the Army Act
in this section mentioned, and also section thirty-three of the same

Act, shall as applied to the Territorial Force be construed as if a

justice of the peace in those sections included such lieutenant, deputy
lieutenant, or officer.

11. (1) If a person Enlistment

(a) Having been discharged with disgrace from any part of
n ar

1

,f5i

dl1

His Majesty's forces, or having been dismissed with with dis-

disgrace from the Navy, has afterwards enlisted in the A^y
f

o
m

Territorial Force without declaring the circumstances of Navy, or

his discharge or dismissal ; or
"7 **

(b) Is concerned when subject to military law in the enlistment

for service in the Territorial Force of any man, whom he
knows or has reasonable cause to believe such man to be

so circumstanced that by enlisting he commits an offence

against the Army Act or this Act ; or

(c) Wilfully contravenes when subject to military law any
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A.D. 1907.

Part II.

ss. 11-14.

Enlistment
into army
reserve.

Area of

service of

Territorial
Force.

enactments, orders, or regulations which relate to the

enlistment or attestation of men in the Territorial Force,

he shall be guilty of an offence, and shall, whether otherwise subject

to military law or not, be liable to be tried by court martial, and on

conviction to suffer such punishment as is imposed for the like

offence by section thirty-two or thirty-four of the Army Act, as

the case may be, and may be taken into military custody.

(2) For the purpose of this section the expression
"
discharged

with disgrace
" means discharged with ignominy, discharged as

incorrigible and worthless, or discharged for misconduct, or dis-

charged on account of a conviction for felony or a sentence of penal
servitude.

12. If a man of the Territorial Force enlists into the army reserve

without being discharged from the Territorial Force, the terms

and conditions of his service whilst he remains in the army reserve

shall be those applicable to him as a man belonging to the army
reserve, and not those applicable to him as a man of the Territorial

Force.

13. (1) Any part of the Territorial Force shall be liable to

serve in any part of the United Kingdom, but no part of the Terri-

torial Force shall be carried or ordered to go out of the United

Kingdom.
(2) Provided that it shall be lawful for His Majesty, if he thinks

fit, to accept the offer of any part or men of the Territorial Force,

signified through their commanding officer, to subject themselves

to the liability

(a) To serve in any place outside the United Kingdom ; or

(b) To be called out for actual military service for purposes
of defence at such places in the United Kingdom as may
be specified in their agreement, whether the Territorial

Force is embodied or not ;

and, upon any such offer being accepted, they shall be liable,

whenever required during the period to which the offer extends,

to serve or be called out accordingly.

(3) A person shall not be compelled to make such an offer, or

be subjected to such liability as aforesaid, except by his own consent,

and a commanding officer shall not certify any voluntary offer

previously to his having explained to every person making the offer

that the offer is to be purely voluntary on his part.

Preliminary
training of

recruits of

Ten itorial

Force.

Training.

14. (1) Every man of the Territorial Force shall, by way of

preliminary training, during the first year of his original enlistment

(a) If so provided by Order in Council, be trained at such places

within the United Kingdom, at such times, and for such

periods, not exceeding in the whole the number of days

specified by the Order in Council, as may be prescribed,

and may for that purpose be called out once or oftener ;

and

(6) Whether such an Order in Council has been made or not,

attend the number of drills and fulfil the other conditions

prescribed for a recruit of his arm or branch of the

service.
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(2) The requirement to attend training and drills, and to fulfil A.D. 1907.

conditions under this section, shall be in addition to the requirement par^ jj
to attend training and drills and to fulfil conditions for the purpose
of annual training.

ss - 14-17.

15. (1) Subject to the provisions of this section, every man Annual

of the Territorial Force shall, by way of annual training training,

(a) Be trained for not less than eight nor more than fifteen,

or in the case of the mounted branch eighteen, days in

every year at such times and at such places in any part of

the United Kingdom as may be prescribed, and may for

that purpose be called out once or oftener in every year :

(6) Attend the number of drills and fulfil the other conditions

relating to training prescribed for his arm or branch of the

service :

Provided that the requirements of this section may be dispensed
with in whole or in part

(1) As respects any unit, by the prescribed general officer ; and

(ii) -As respects an individual man, by his commanding officer

subject to any general directions by the prescribed general
officer.

(2) His Majesty in Council may
(a) Order that the period of annual training in any year of all

or any part of the Territorial Force be extended, but so

that the whole period of annual training be not more than

thirty days in any year ; or

(b) Order that the period of annual training in any year of all

or any part of the Territorial Force be reduced to such time

as to His Majesty may seem fit ; or

(c) Order that in any year the annual training of all or any part
of the Territorial Force be dispensed with.

(3) Nothing in this section shall be construed as preventing
a man, with his own consent, in addition to annual training, being
called up for the purpose of duty or instruction in accordance with

orders and regulations under this Part of this Act.

16. Before any Order in Council is made under this Act pro- Laying of

viding for preliminary training or extending the period of annual
f^coi^ndl'

training the draft thereof shall be laid before each House of Parlia- relating to

ment for a period of not less than forty days during the Session of
brfowf.Par-

Parliament, and, if either of those Houses before the expiration of liament.

those forty days presents an address to His Majesty against the

draft or any part thereof, no further proceedings shall be taken,

without prejudice to the making of a new draft Order.

E-mbodiment.

17. (1) Immediately upon and by virtue of the issue of a Bmbodi-

proclamation ordering the Army Reserve to be called out on per-

manent service, it shall be lawful for His Majesty to order the Force.

Army Council from time to time to give, and when given to revoke or

vary, such directions as may seem necessary or proper for em-

bodying all or any part of the Territorial Force, and in particular

to make such special arrangements as they think proper with regard

to units or individuals whose services may be required in other than

a military capacity :
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A.D. 1907. Provided that, where under any such proclamation directions

Part II.
nave ^een issued f r calling out all the men belonging to the first

class of the Army Reserve, the Army Council shall, within one
ss. 17-19. month after such directions have been issued, issue directions for

embodying all the men belonging to the Territorial Force, unless
an address has been presented to His Majesty by both Houses of

Parliament praying that such directions as last aforesaid be not
issued, and such directions shall not, unless the emergency so requires,
be given until Parliament has had an opportunity of presenting
such an address.

(2) Whenever, in consequence of the calling out of the whole
of the first class of the Army Reserve, directions are required under
this section to be given for embodying the Territorial Force, if

Parliament be then separated by such adjournment or prorogation
as will not expire within ten days, a proclamation shall be issued
for the meeting of Parliament within ten days, and Parliament shall

accordingly meet and sit upon the day appointed by such proclama-
tion, and shall continue to sit and act in like manner as if it had stood

adjourned or prorogued to the same day.
(3) Every order and all directions given under this section shall

be obeyed as if enacted in this Act, and, where such directions for
the time being direct the embodiment of any part of the Territorial

Force, every officer and man belonging to that part shall attend at
the place and time fixed by those directions, and after that time shall

be deemed to be embodied, and such officers and men are in this Act
referred to as embodied or as the embodied part or parts of the
Territorial Force.

18. (1) It shall be lawful for His Majesty by proclamation to

Territorial order that the Territorial Force be disembodied, and thereupon the
Force. Army Council shall give such directions as may seem necessary or

proper for carrying the said proclamation into effect.

(2) Until any such proclamation of His Majesty has been issued
the Army Council may from time to time, as they may think

expedient for the public service, give such directions as may seem

necessary or proper for disembodying any embodied part of the
Territorial Force, and for embodying any part of the Territorial

Force not embodied, whether previously disembodied or otherwise.

(3) After the date fixed by the directions for the disembodi-
ment of any part of the Territorial Force, the officers and men
belonging to that part shall be in the position of officers and men
of the Territorial Force not embodied.

Notices.

Service and 19. Notices required hi pursuance of this Part of this Act or
publication , ,, i ,

of not ices. oi the orders and regulations in force thereunder to be given to

men of the Territorial Force shall be served or published in such
manner as may be prescribed, and, if so served or published, shall

be deemed to be sufficient notice, and every constable and overseer

shall, when so required by or on behalf of the Army Council, con-

form with the orders and regulations for the time being in force

under this Part of this Act with respect to the publication and service

of notices, and in default shall be liable on conviction under the

Summary Jurisdiction Acts to a fine not exceeding twenty pounds.
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Offences.
A.D. 19Q7.

20. (1) Any man of the Territorial Force who without leave PartJI.

lawfully granted, or such sickness or other reasonable excuse as may ss 20-88.

be allowed in the prescribed manner, fails to appear at the time and
^
u

^r

place appointed for assembling on embodiment, shall be guilty, f^ure'to

according to the circumstances, of deserting within the meaning of attend on

section twelve, or of absenting himself without leave within the m'ent.

'

meaning of section fifteen, of the Army Act, and shall, whether

otherwise subject to military law or not, be liable to be tried by court-

martial, and convicted and punished accordingly, and may be taken

into military custody.

(2) Sections one hundred and fifty-three and one hundred and

fifty-four of the Army Act shall apply with respect to deserters and

desertion within the meaning of this section in like manner as they

apply with respect to deserters and desertion within the meaning of

those sections, and any person who, knowing any man of the Terri-

torial Force to be a deserter within the meaning of this section or

of the Army Act, employs or continues to employ him, shall be

deemed to aid him in concealing himself within the meaning of the

first-mentioned section.

(3) Where a man of the Territorial Force commits the offence

of desertion under this section the time which elapsed between

the time of his committing the offence and the time of his apprehen-
sion or voluntary surrender shall not be taken into account in

reckoning his service for the purpose of discharge.

21. Any man of the Territorial Force who without leave lawfully Punish-

granted, or such sickness or other reasonable excuse as may be ^f^To
allowed in the prescribed manner, fails to appear at the time and fulfil train-

place appointed for preliminary training, or for annual training, }"
f

;j 1 g

0ndi~

or fails to attend the number of drills and fulfil the other conditions

relating to preliminary or annual training prescribed for his arm or

branch of the service, shall be liable to forfeit to His Majesty a sum
of money not exceeding five pounds recoverable on complaint to a

court of summary jurisdiction by the prescribed officer, and any sums

recovered by such officer shall be accounted for by him in the pre-

scribed manner.
22. If any person designedly makes away with, sells, or pawns, wrongful

or wrongfully destroys or damages, or negligently loses anything sale, &c., of

issued to him as an officer or man of the Territorial Force, or wrong- p'erty?

P

fully refuses or neglects to deliver up on demand anything issued to

him as an officer or man of the Territorial Force, the value thereof

shall be recoverable from him on complaint to a court of summary
jurisdiction by the county association ; and he shall also, for any such

offence of designedly making away with, selling or pawning, or wrong-

fully destroying as aforesaid, be liable on conviction under the

Summary Jurisdiction Acts to a fine not exceeding five pounds.

Civil Rights and Exemptions.

23. (1) The acceptance of a commission as an officer of the civil rights

Territorial Force shall not vacate the seat of any member returned ^s
exemp~

to serve in Parliament.

(2) An officer or man of the Territorial Force shall not be liable
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A.D. 1907. to any penalty or punishment for or on account of his absence

Part II. Curing the time he is voting at any election of a member to serve
in Parliament, or during the time he is going to or returning from

ss. 23-24. such voting.

(3) If a sheriff is an officer of the Territorial Force, then during
embodiment he shall be discharged from personally performing
the office of sheriff, and the under sheriff shall be answerable for the
execution of the said office in the name of the high sheriff ;

and the

security given by the under sheriff and his pledges to the high
sheriff shall stand as a security to the King and to all persons whom-
soever for the due performance of the office of sheriff during such
time.

(4) An officer or man of the Territorial Force shall not be com-

pelled to serve as a peace officer or parish officer, and shall be exempt
from serving on any jury, and a field officer of the Territorial Army
shall not be required to serve in the office of high sheriff.

Legal Proceedings.

Trial of 24. (1) Any offence under this Part of this Act, and any offence
offences and j ,\ . . ,. m
application under tne Army Act it committed by a man 01 the .territorial
of penalties. Force when not embodied, which is cognizable by a court-martial

shall also be cognizable by a court of summary jurisdiction, and on
conviction by such a court shall be punishable with imprisonment
for a term not exceeding three months or with a fine not exceeding

twenty pounds, or with both such imprisonment and fine, but

nothing in this provision shall affect the liability of a person charged
with any such offence to be taken into military custody.

(2) Any offence which under this Part of this Act is punishable
on conviction by court-martial, shall for all purposes of and incidental

to the arrest, trial, and punishment of the offender, including the

summary dealing with the case by his commanding officer, be

deemed to be an offence under the Army Act, with this modification,
that any reference in that Act to forfeiture and stoppages shall be

construed to refer to such forfeitures and stoppages as may be

prescribed.

(3) Any offence which under this Part of this Act is punishable
on conviction by a court of summary jurisdiction may be prosecuted,
and any fine recoverable on such conviction may be recovered, in

manner provided by sections one hundred and sixty-six, one hundred
and sixty-seven, and one hundred and sixty-eight of the Army Act,
in like manner as if those sections were herein re-enacted and in

terms made applicable to this Part of this Act, subject to the

following modification (namely)

Every fine imposed under this Part of this Act on a man of the

be paid to the association of the county for which the man was
in any Act or charter or in the said sections to the contrary,
under this Part of this Act, shall, notwithstanding anything
Territorial Force, or recovered on a prosecution instituted

enlisted.

(4) Where a man of the Territorial Force is subject to military
law and is illegally absent from his duty, a court of inquiry under
section seventy-two of the Army Act may be assembled after the

expiration of twenty-one days from the date of such absence, not-
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withstanding that the period during which he was subject to military A.D 1907.

law is less than twenty-one days or has expired before the expiration p ~T~TT

of twenty- one days.
25. (1) A person charged with an offence which under this ss. 24-27.

Part of this Act is cognizable both by a court-martial and by a taJ^o-
ra"

court of summary jurisdiction shall not be liable to be tried both sions as to

by a court-martial and by a court of summary jurisdiction, but offences.

may be tried by either of them, as may be prescribed :

Provided that a man who has been dealt with summarily by his

commanding officer shall be deemed to have been tried by court-

martial.

(2) Proceedings against an offender before either a court-martial

or his commanding officer, or a court of summary jurisdiction, in

respect of an offence punishable under this Part of this Act, and

alleged to have been committed by him when a man of the Territorial

Force, may be instituted whether the term of his service in the

Territorial Force has or has not expired, and may, notwithstanding

anything in any other Act, be instituted at any time within two
months after the time at which the offence becomes known to his

commanding officer if the alleged offender is then apprehended, or,

if he is not then apprehended, then within two months after the

time at which he is apprehended.

(3) Where an offender has on several occasions been guilty of

desertion, fraudulent enlistment, or making a false answer, he

may for the purposes of any proceedings against him be deemed
to belong to any one or more of the corps to which he has been

appointed or transferred as well as to the corps to which he properly

belongs, and it shall be lawful to charge the offender with any
number of the above-mentioned offences at the same time, whether

they are offences within the meaning of the Army Act or offences

within the meaning of this Part of this Act, and to give evidence

of such offences against him, and, if he has been convicted of more
than one offence, to punish him accordingly as if he had been pre-

viously convicted of any such offence.

26. (1) Section one hundred and sixty-four of the Army Act Evidence.

(which relates to evidence of the civil conviction or acquittal of a

person subject to military law) shall apply to a man of the Territorial

Force who is tried by a civil court, whether he is or is not at the

time of such trial subject to military law.

(2) Section one hundred and sixty-three of the Army Act (relating
to evidence) shall apply to all proceedings under this Part of this

Act.

Miscellaneous.

27. (1) Any power or jurisdiction given to, and act or thing Exercise of

to be done by, to, or before any person holding any military office P w
,

ers
.

may, in relation to the Territorial Force, be exercised by or done holder of

by, to, or before any other person for the time being authorised in m 'litary

that behalf, according to the custom of the Service.

(2) Where by this Part of this Act, or by any order or regu-
lation in force under this Part of this Act, any order is authorised
to be made by any military authority, such order may be signified

by an order, instruction, or letter under the hand of any officer

authorised to issue orders on behalf of such military authority, and
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A.D. 1907. an order, instruction, or letter purporting to be signed by any

Part~II
^cer appearing therein to be so authorised shall be evidence of his

being so authorised.
ss. 27-29. 28. (1) The Army Act shall apply to the Territorial Force

of 'enact-
"
and officers and men thereof in like manner as it applies to the

ments. Militia, and officers and men of the Militia, except that men of

the Territorial Force shall, in addition, be subject to military law

when called out on actual military service for purposes of defence,

and shall be liable to dismissal as a punishment, and for that purpose
the amendments contained in the First Schedule to this Act shall be

made in the Army Act.

(2) For the purpose of section one hundred and forty-three
of the Army Act and of all other enactments relating to such duties,

tolls, and ferries as are in that section mentioned, officers and men

belonging to the Territorial Force, when going to or returning from

any place at which they are required to attend, and for non-atten-

dance at which they are liable to be punished, shall be deemed to be

officers and soldiers of the regular forces on duty.

(3) His Majesty may by Order in Council apply, with the neces-

sary adaptations, to the Territorial Force or the officers or men

belonging to that force any enactment relating to the Militia,

Yeomanry, or Volunteers, or officers or men of the Militia, Yeomanry,
or Volunteers, other than enactments with respect to the raising,

service, pay, discipline, or government of the Militia, Yeomanry, or

Volunteers, and every such Order hi Council shall be laid before

both Houses of Parliament.

Transitory.

Transitory 29. (1) Where an association has been established under this
provisions. ^^ Qr anv county His Majesty may by Order hi Council transfer

to the Territorial Force such units of the Yeomanry and Volunteers

or part thereof raised in the county as may be specified in the Order,

and every such unit or part thereof shall from the date mentioned

in the Order be deemed to have been lawfully formed under this

Part of this Act as an unit of the Territorial Force as provided by
the Order, and the provisions of this Part of this Act shall apply to

it accordingly.

(2) Every officer and man of an unit or part thereof mentioned

in any such Order shall, from the date mentioned in that Order,

be deemed to be an officer or man of the Territorial Force. Provided

that nothing in this section or in any Order made thereunder shall,

without his consent, affect the conditions or area of service of any

person commissioned, enlisted, or enrolled before the passing of

this Act.

(3) An Order in Council under this section may provide

(a) For the application to officers and men who become subject
thereto of the provisions of this Act as to conditions and

area of service, and for the continuance of the application
to officers and men who remain subject thereto of the

provisions as to conditions and area of service previously
in force as respects those officers and men :

(6) For transferring to the association any property vested
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in a Secretary of State for the purposes of any unit to A.D. mo;.

which the Order relates : PalTlI
(c) For transferring to the association any property belonging

to or held for the benefit of any such unit, so however ss. 29-30.

that all property so transferred shall as from the date

of the transfer be held by the association for the benefit

in like manner of the corresponding unit of the Territorial

Force or for such other purposes as the association, with
the consent of such corresponding unit, to be ascertained

in the prescribed manner, shall direct ; and any question
which may arise as to whether any property is transferred

to an association, or as to the trusts or purposes upon or

for which it is or ought to be held, shall be referred for

the decision of a Secretary of State whose decision shall

be final. The corresponding unit of the Territorial Force

shall, in the event of any such transfer, become entitled,

notwithstanding the terms of any trust, limitation, or

condition affecting the property so transferred, to the

estate or interest in such property of the unit to the

property of which the order relates ; but, subject to this

provision, the interest of any beneficiary other than such
unit shall not, without the consent of such beneficiary,
be affected. The order may, if it be deemed proper,

having regard to the special circumstances of any case,

provide for the appointment of special trustees to act

together with or to the exclusion of the association in

regard to any such property and such special trustees may
be the existing trustees of such property :

(d) For transferring to the association any liabilities of any
such unit which the association is- willing to assume,
and providing for the discharge of any such liabilities

which are not so transferred :

(e) For transferring to the association any land or interest in

land acquired by the council of a county or borough on
behalf of any volunteer corps to which the order relates,

and any outstanding liabilities of the council incurred
in respect thereof, if the council and the association

consent :

and may contain such supplemental, consequential, and incidental

provisions as may appear necessary or proper for the purposes of

the Order.

(4) Every Order in Council made under this section shall be
laid before both Houses of Parliament

PABT III. RESERVE FORCES.
Part III.

30. (1) The power of enlisting men into the first class of the Enlfstment

army reserve under the Reserve Forces Act, 1882, shall extend and terms

to the enlistment of men who have not served in His Majesty's f special

regular forces, and men so enlisted who have not served in the reservists.

regular forces are in this Part of this Act referred to as special c 48
b

reservists, and a special reservist may be re-engaged, and when
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re-engaged shall continue subject to the terms of service applicable

Part III. to special reservists.

(2) A special reservist may in addition to being called out for
ss- 30-32. annuai training, be called out for a special course or special courses

of training at such place or places within the United Kingdom at

such time or times and for such period or periods, not exceeding in

the whole six months, as may be prescribed, in like manner and

subject to the like conditions as he may be called out for annual

training, and may during any such course be attached to or trained

with any body of His Majesty's forces.

(3) Notwithstanding the provisions of section eleven of the

Reserve Forces Act, 1882, any special reservists may be called

out for annual training for such period or periods as may be pre-
scribed byany order or regulations under the Reserve Forces Act, 1882.

(4) Provided that where one of the conditions on which a man
was enlisted or re-engaged is that he shall not be called out for

training, whether special or annual, for a longer period than the

period specified in his attestation paper, he shall not be liable

under this section to be called out for any longer period.

(5) Where a proclamation ordering the army reserve to be called

out on permanent service has been issued, it shall be lawful for

His Majesty at any time thereafter by proclamation to order that

all special reservists shall cease to be so called out, and thereupon
a Secretary of State shall give such directions as may seem necessary
or proper for carrying the said proclamation into effect.

(6) A special reservist who enlists into the regular forces shall

upon such enlistment be deemed to be discharged from the army
reserve.

Agree- 31. A Secretary of State may, by regulations under the Reserve

extension*
Forces Act, 1882, authorise any special reservist having the quali-

of service, fications prescribed by those regulations to agree in writing that

if the time when he would otherwise be entitled to be discharged
occurs whilst he is called out on permanent service, he will continue

to serve until the expiration of a period, whether definite or in-

definite, specified in the agreement, and, if any man who enters

into such an agreement, is so called out, he shall be liable to be
detained in service for the period specified in his agreement in the

same manner in all respects as if his term of service were still un-

expired.

Liability of 32. (1) A special reservist shall, if he so agrees in writing,
reservists to be liable during the whole of his service in the army reserve, or

out. during such part of that service as he so agrees, to be called out on

permanent service without such proclamation or communication to

Parliament as is mentioned in section twelve of the Reserve Forces

Act, 1882, and the calling out of men under this section shall not

involve the meeting of Parliament as required by section thirteen

of that Act :

Provided that

(a) The number of men so liable shall not at any one time exceed

four thousand :

(&) The power of calling out of men under this section shall

not be exercised except when they are required for service

outside the United Kingdom when warlike operations are

in preparation or in progress :
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(c) Any agreement under this section may provide for the re- A -1
^

vocation thereof by such notice in writing as may be part III.

therein stated :

(d) Any exercise of the power of calling out men under this ss - 32~36 -

section shall be reported to Parliament as soon as may be :

(e) The number of men for the time being called out under this

section shall not be reckoned in the number of the forces

authorised by the Annual Army Act for the time being in

force.

(2) Six thousand shall be substituted for five thousand as the

maximum number of men liable to be called out under section one

of the Reserve Forces and Militia Act, 1898, and the liability to ei&Gi'Vict:

be called out under that section may, if so agreed, extend to the

first two years of a man's service in the first class of the army reserve.

(3) In paragraph (5) of section one hundred and seventy-six
of the Army Act the words

" under His Majesty's proclamation
"

shall be repealed.
33. Orders and regulations under the Reserve Forces Act, 1882, Power to

may provide for the formation of special reservists into regiments, talions, Ac.,

battalions, or other military bodies, and for the formation of such of reser-

regiments, battalions, or other military bodies into corps, either
v

alone or jointly with any other part of His Majesty's forces, and for

appointing, transferring, or attaching special reservists to such

corps, and for posting, attaching, or otherwise dealing with special
reservists within such corps.

34. (1) His Majesty may by Order in Council transfer to the Transfer of

Army Reserve such battalions of the Militia as may be specified in taiions to

"

the order, and every battalion so transferred shall from the date reserve,

mentioned in the order be deemed to have been lawfully formed
under this Part of this Act as a battalion of special reservists.

(2) As from the said date every officer of any battalion so trans-

ferred shall be deemed to be an officer in the reserve of officers, and

every man in such battalion shall be deemed to be a special reservist,
and the order may contain such provisions as may seem necessary
for applying the provisions of the Reserve Forces Acts, 1882 to

1906, as amended by this Act, to those officers and men :

Provided that, unless any officer or man in any battalion so-

transferred indicates his assent to such transfer certified by his

commanding officer, nothing in the order shall affect his existing
conditions of service.

(3) All Orders in Council made under this section shall be laid

before both Houses of Parliament.
35. Subsection (4) of section six of the Reserve Forces Act, Amend-

1882, which makes a certificate purporting to be signed by an officer Jug Viet*
5

appointed to pay men belonging to the army reserve evidence in c. 4s, s. o (4).

certain cases, shall, where a person other than an officer is appointed
to pay men belonging to the army reserve, apply to certificates

purporting to be signed by such person.
36. The acceptance of a commission as an officer in the reserve Commis-

of officers shall not vacate the seat of any member returned to
Eions hl

,

-T. ,. reservt- nt

serve in Parliament. offk-eis H..,I

to vacate
seat in

Parliament.

(M.L.) 2 Y
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Part IV.

ss. 37-39. PART IV. SUPPLEMENTAL.
Provisions

scheme'!,

6"'
37. (1) Every Order in Council or scheme required by this

and reguia- Act to be laid before each House of Parliament shall be so laid

within forty days next after it is made, if Parliament is then sitting,

or, if not, within forty days after the commencement of the then
next ensuing session ; and, if an address is presented to His Majesty
by either House of Parliament within the next subsequent forty

days, praying that any such order or scheme may be annulled,
His Majesty may thereupon by Order in Council annul the same,
and the order or scheme so annulled shall thenceforth become
void and of no effect, but -without prejudice to the validity of any
proceedings which may in the meantime have been taken under
the same.

(2) All Orders in Council, orders, schemes, and regulations made
under this Act may be varied or revoked by subsequent Orders

in Council, orders, schemes, and regulations made in the like manner
and subject to the like conditions.

38. In this Act, unless the context otherwise requires
The expression

"
county

" means a county or riding of a county
for which a lieutenant is appointed, and includes the City of

London ;
and each county of a city or county of a town men-

tioned hi the first column of the Second Schedule to this Act
shall be deemed to form part of the county set opposite thereto

in the second column of that schedule ;

The expression
" man of the Territorial Force

"
includes a non-

commissioned officer ;

The expression
"
prescribed

" means prescribed by orders or

regulations ;

Other expressions have the same meaning as in the Army Act.
Pro

"

39. (1) The Lord Warden of the Cinque Ports may ex-officio
d,b v

to special be a member of the association of the county of Kent or of the
places.

county of Sussex, or of both, as may be provided by schemes under
this Act.

(2) The Warden of the Stannaries may ex-officio be a member
of the association of the county of Cornwall or of the county of

Devon, or of both, as may be provided by schemes under this Act.

(3) The Lord Mayor of the City of London shall ex-officio be

president of the association of the City of London.

(4) The Governor or Deputy Governor of the Isle of Wight
shall ex-officio be a member of the association of the county of

Southampton.
(5) Nothing in this Act shall affect the raising and levying of

the Trophy Tax as heretofore in the City of London, but the proceeds
of the Tax so levied may be applied by His Majesty's Commis-
sioners of Lieutenancy for the City of London, if the Royal London
Militia Battalion is re-constituted as a battalion of the Army Reserve,

for any purposes connected with that battalion, and may also,

if His Majesty's Commissioners of Lieutenancy for the City of London
in their discretion see fit, be applied for the purposes of any of the

powers and duties of the association of the City of London under

this Act.
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40. (1) In the application of this Act to Scotland the following
A.p. 1907.

modifications shall be made : Part IV
(a) This Act shall apply to a county of a city in like manner

as to any other county : Provided that on the representa-
ss 40-41.

tion or with the consent of the corporation of any county Application
* "../, to Scotland

of a city it shall be lawful tor His Majesty, by order signified and the isle

under the hand of a Secretary of State, at any time after ot Man -

the passing of this Act, to declare that such county of a

city shall for the purposes of this Act be deemed to form

part of the county set opposite thereto in the second

column of the Third Schedule to this Act, and to provide
for all matters which may appear necessary or proper for

giving full effect to the order ;

(b) The expression
"
county borough council

" means the town
council of a royal, parliamentary, or police burgh with a

population of or exceeding twenty thousand according to

the census for the time being last taken ;

(c) The expression
"
land

"
includes heritages ;

(d) The expression
"
overseer

" means an inspector of poor.

(2) This Act shall apply to the Isle of Man as if it formed part
of, and were included in the expression, the United Kingdom
subject to the following modifications :

(a) The Isle of Man shall be deemed to be a separate county ;

(b) References to the Governor of the Island shall be substituted
for references to the lieutenant of a county ;

(c) References to a High Bailiff or two justices of the peace and
to conviction by such a Bailiff or justices shall be sub-
stituted for references to a court of summary jurisdiction
and to conviction under the Summary Jurisdiction Acts ;

(d) References to the Tynwald Court shall be substituted for

references to Parliament in the section of this Act relating
to civil rights and exemptions.

41. This Act may be cited as the Territorial and Reserve Forces Short title.

Act, 1907, and so far as it relates to the reserve forces may be cited
with the Reserve Forces Acts, 1882 to 1906, as the Reserve Forces

Acts, 1 882 to 1907.

(M.L.) 2 Y 2
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A.D. 1907.

SCHEDULES.

Section 28 FIRST SCHEDULE.

Amendment of Army Act.

Section.

S. 13 (1) (a) and (b)

S. 115 (7)

S. 115(8)

S. 175

S 176

8.181(4) ...

S. 181 (4) (a)

S. 181 (4) (b) and (c)

8.181(6)

8.190(12)

Amendment.

After the word "Militia" there shall be inserted the
words " or Territorial Force."

After the word "Whenever" there shall be inserted the
words "a proclamation ordering the Army Reserve to-
be called out on permanent service or"

After the words "then if" there shall be inserted the
words "a proclamation ordering the Army Reserve to-

be called out on permanent service or"
After paragraph (3) there shall be inserted the following
paragraph :

"
(3A) Officers of the Territorial Force other than

members of the permanent staff."

After paragraph (6) there shall be inserted the following
paragraph :

"
(6A) All non-commissioned officers and men be-

longing to the Territorial Force
"(a) When they are being trained or exercised,

either alone or with any portion of the regular forces
or otherwise ; and

"
(b) When attached to or otherwise acting as part

of or with any regular forces ; and"
(c) When embodied ; and

"
(rf) When called out for actual military service

for purposes of defence in pursuance of any agree-
ment."

The words "the unit of the Territorial Force," shall be
inserted after the words "

officer commanding," where
those words first occur, and the words "an unit of the
Territorial Force," shall be inserted after those words
where they secondly occur, and the words "Territorial

Force," shall be inserted after the words "an officer,,

non-commissioned officer, or man of the ".

After the word " anv "
there shall be inserted the wo-rds

"man of the Territorial Force or".

The word " Militia
"
shall be ref ealed in both places where

that word occurs, and the words "of the Territorial

Force or Militia" shall be inserted after the word " man "

in both places where that word occurs.

After the word "Volunteers" there shall be inserted the
words "or the Territorial Force."

After the word "means "
there shall be inserted the words

"the Territorial Force."
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SECOND SCHEDULE.

Names of Cities and Towns.

ENGLAND.

County of the city of Chester
County of the city of Exeter
County of the town of Poole
County of the city of Gloucester
County of the city of Bristol

County of the city of Canterbury
County of the city of Lincoln

*

County of the city of Norwich
County of the town of Newcastle-upon-Tvne ...

Borough and town of Berwick-upon-Tweed
County of the town of Nottingham
County of the town of Southampton
County of the city of Lichfield

County of the city of Worcester
County of the city of York
County of the town of Kingston-upoii-IIull
County of the town of Carmarthen
County of the town of Haverfordwest

IRELAND.

County of the city of Waterford ...

County of the town of Londonderry

A.D. 1907.

Section 38.

County.

Chester.
Devon.
Dorset.
Gloucester.
Gloucester.
Kent.
Lincoln.
Norfolk.
Northumberland.
Northumberland .

Nottingham.
Southampton.
Stafford.
Worcester.
West Hiding of York.
Bast Hiding of York.
Carmarthen.
Pembroke.

Waterford.

Londonderry.

THIRD SCHEDULE.

SCOTLAND-,

Section 40.

Name of County of City. County.

County of the city of Edinburgh
County of the city of Glasgow-
County of the city of Dundee
County of the city of Aberdeen

Edinburgh.
Lanark.
Forfar.
Aberdeen.
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A.

Abandonment of post .. .. .. .. 267-*, 27O -I, .;.;.,

Abduction 96,109
Abortion , 97,109
Abroad.

Civilian witness . . . . . . . . . . . . . . 378
Offences committed 12, 40, 143, 315-6
Service (q.v.).

Trial, removal of accused for, from .. .. .. .. 40
Absence without leave.

Absentee, form, of order for removal in military custody . . 597
Conviction for, on cliarge of desertion, and vice versa 19,

23, 279, 282, 324
Court of inquiry, period to elapse before assembly . . . . 341

procedure and regulations. . 19 (&), 341, 522-3
Dates to be stated in particulars of charge . . . . . . 531

wrongly stated in charge, new trial where . . . . 4^9, 4S2
"
Day," what constitutes a .. .. .. .. .. 387-9O

Descriptive return form.. .. .. .. .. .. 446
Distinction between desertion and .. .. .. 18,280,283
Forms of charges . . . . . . . . . . 536, S4&-9
Militia 204, 557, 639, 640, 642
Offence of, what is, under Army Act.. .. .. .. 282-3
Pay, forfeiture of . . . . . . . . . . 32, 385-9
Period of, reckoning . . . . . . . . . . . . 283
Punishment by commanding officer .. .. 32,309-311,386-7

. court-martial .. .. 282-3,341,389,390
Kegimental Debts Act, modification in case of . . . . 675, 682

,, orders, notification in . . . . . . . . 32 (g)
Reserve forces . . . . . . . . . . . . . . 625-7

Accessory after the fact .. ., .. .. . 90,110
before the fact 90,109

Accidents, in relation to criminal responsibility .. .. 91

Accomplice, evidence of. 67, 68 (6), 74, 76, 78

Accounts, audit, &c., of military .. .. .. .. 159,162
Accusation, False. (See False Accusation.)
Accused.
Account of offence 28,287,307,53,?
Acquittal of (q.t

1

.).

Address by 45, 474, 479, 4$0, 494, 50~, 568, 3J2

Arraignment of. (See Arraignment.)
Arrest (q.v.).

Character (?..).

Charge (q-v.).
to be explained to . . . . . . . . . . ^59,
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Accused contd.

Commanding officer of, cannot be member of court .. 37, 317, 465
Confinement of .. .. 27,287-8,4-55
Conviction, previous .. .. .. .. .. .. 78, 504
Counsel for 42, 46, 507-8
Court-martial, district, right to claim 29, 30-33, 31O, 311, 312, 434~~

members, objection to . . 42, 43, 317-8, 468-9, 300, 517

right to list of .. .. .. 40, 461
shorthand writers, interpreters, &c., objection to

43, 500-^
Cross-examination of 78, 462, 484, 485, 494, 503-4

,, witnesses by 29, 30, 45, 433, 454, 477,

483, 485, 49*2, 502, 506, 518

Custody of, at court-martial . . . . . . . . . . 42

duty of commander of guard to receive and

keep in . .

until charge disposed of .. .. .. .. 31

Death of, procedure .. .. .. .. .. .. 499
Defence latitude allowed . . . . . . 45, 46, 4^7, 479, 493-4

,, opportunity for preparing . . 41, 4^0-1, 479, 498, 315

,, procedure .. .. .. .. .. 45,47^)494
technicalities not to prejudice .. .. .. 490-1

Defended by counsel, statement by .. .. . . 46, 4&0, 509, 510
Escort at trial of . . . .

'

42, 504
Evidence (q.v.).

False accusations by . . . . . . . . 50, 291, 494, 539, 553

Finding and sentence to be communicated to .. 32O-1, 48$> 51$
Friend of, at court-martial . . 41, 42, 46, 79, 80, 460, 507, 515
Identification of 4$3, 4$5
Illness of, procedure .. 32 0, 498, 499

Improper conduct at trial . . . . . . . . 46, 493, 494
Innocent until proved guilty .. .. .. .. 46, 58, 4**

Insanity at time of commission of offence . . ..72, 88, 38O, 491
trial 379, 472, 487, 48S, 491

Irons when to be used . . . . . . . . . . . . 27
Joint trial. (See Trial.)
Jointly charged, evidence of accomplice . . . . . . 76

Juclge-Advccate-General, right to consult .. .. .. 4^1 , 514
Mistake in description of . . . . . . . . 44, 460, 473
Notice of charge to be given to .. .. .. 31,40,46^,5^5
Nullity of trial .. 36, 4OO,49/
Plea, validity of .. .. .. .. .. .. .. 44

Prejudice to, by omission to furnish list of court . . . . 4^'/

,, trial of . . . . . . . . . . . . 515
Presence at preliminary proceedings not essential . . . . 41

,, during investigation by C.O. .. .. 29,30,453,454
trial 42,492

President's, Judge-Advocate's, and Prosecutor's duty to

44, 479, 492, 5/4

Proof, burden of. (See ETldeiice.)
Questions, refusal to answer .. .. .. .. 83 (a), 504
Recommendation to mercy to be communicated to

49, 32O, 321, 488,51*
Record of, evidence as to, in regimental books, &c. . . 4$3, 4S5, 306
Release if evidence does not justify a trial ..28, 40, 3O9, 454-5, 462
Remand, for trial by court-martial . . . . . . . . 31, 4-56

Removal for trial . . . . . . . . . . . . 40
Seat for, at trial . . . . . . . . . . . . . . 42

Several, procedure at trial of .. .. .. .. 43,462,500,517
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Accused contd.

Statement by, not on oath

before commanding officer in defence .. 29, 30, 453, 454, 453-6
before court-martial

cannot also give evidence .. .. .. .. 509,5/0
influence on decision of court .. .. .. 4'SO

no cross-examination on . . .. .. .. .. 46,5^0

right to make .. .. .. 46,509

Summarily dealt with by C.O., desire to be . . 30, 31O, 311, 4-57

Summing up own case on second address . . . . . . 45

Trial (?..)
Violence of, during trial . . . . . . 504
Wife. (See Wife and Witness.)
Witness (q.v.).

Acquittal.
Civil court, by, certificate of proceedings .. .. .. 4O6

,, ,, or court-martial, bars retrial by C.-M. or C.O.

for same offence . . 33, 35, 44, 3O9, 311, 4OO, 4O3, 4O4, 4J3
Confirmation of. not required 322, 323, jSl, 5/tf

Confirming officer's duty in certain cases . . - . . . 323
Court-martial, by, does not bar retrial by civil court 4O3, 4O4
Discharge on .. .. .. .. .. 322, 51$

Finding of, is final .. .. .. .. 51,323
Forms for . . . . . . . . . . 5~3

Honourable, finding of ,. .. .. .. 48, 4$1
Procedure on . . . . . . . . . 4&3
Pronounced in open court .. .. .. .. 322, ^S'5, 4SS'

Revision of, not allowed .. .. .. .. 322,323
Votes, if equal on finding 32 O, 321, 500, 318

Where charge not proved .. .. .. .. 46, 481-2,311
Acting rank. (See Rank.)
Actions.

Abroad, cause arising .. .. .. 132

Against soldiers .. .. .. .. 392-3
1 '1

Aliens, by
Damages for wrongful punishment, &c., for .. 120, 128-141, 41O

where brought, for 144,410
Libel, for 137-140

Negligence, for . . . . . . . . 140

Protection of officers and courts against . . 144, 4O9, 41O, 646

Active List, meaning of .. .. .. .. 414

Active Service.

Abroad, arrest on .. .. .. .. 25,33,342
Courts-martial, field general, rules as to 39, 315-6, 321, 516-520

finding and sentence, confirmation of, on . . 52

,, may award field punishment on . . 24, 3O3-6
Declarations by Governors, &c., us to. . .. .. 435-6
Definition 435-6
Drunkenness on . . . . . . . . 23, 3O9
Offences, civil, cognisable by military courts 3, 85, 225,

212, 299, 30O, 315-6
field punishment for . . 24, 32, 303, 3O6, 3O9, 311, 51S

increased punishment for . . 6, 23, 27O-1, 274-7, 543
on . . 23, 24, 32, 53, 85, 171, 267-274, 276, 278,

300, 303, 306, 3O9, 311, 322, 324,

387, 389, 432, 534, 536, 544, 546, 54~

Pay, forfeiture of .. 32, 303, 3O6, 3O9, 311, 387, 389
Troops on board ship en route for war, considered to be on. . 436
Volunteers (<?<.).
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Adjournment. (See Courts-Martial.)
Adjutant, charges usually framed by .. .. .. .. 458
Adjutant-General.
Competent military authority under Army Act .. 338, 3-12, 361
Orders, warrants, &c., signifying and validity of . . . . 41O-1
When committing, discharging, or removing authority

328, 33O, 335-6
remitting, &?., authority .. .. .. .. 5-23

Administration.
Letters of 209, 676

(See Regimental Debts.)
Admiralty.

Definition .. .. .. .. 426
Military prison cannot be established by . . . . . . 426
Power to issue warrants .. .. .. 422,423,424,426

make articles of war for Royal Marines .. .. 422
Powers in respect of courts-martial . . . . . . . . 422-7
Regulations included in term "

King's Regulations
"

. . 424
Royal Marines, powers under Army Act . . . . 200, 422-7

Admissions and Confessions.. .. .. .. .. 73-5
Adultery, agreement to procure .. .. .. .. 96,109
Agriculture and Fisheries, Board of, documents issued

by, used as evidence . . . . . . . . . . . . 65 (b)

Alarm, creating 269, 27O, 271, 273, 334, 535, 3jo
Alderman of Borough, officer disqualified as .. .. 210,395
Alibi.

Q.uestions, fair and unfair . . . . . . . . . . 82
Time and place to be stated in particulars of charge . . 332

Aliens.
Actions by .. .. 141
Enlistment of 188, 139, 190, 358

Allegiance, oath of. (See Oath.)
Allowances.

Assignment of, prohibited .. .. 39O
Personation in relation to .. .. .. .. .. 391
Warrant officer, suspension from, no longer possible . . 431

Amends, Tender of, as plea in action against officer. . 144, 4O9, 645
Ammunition, equipments, &c., loss, &c. (See Equipments.)
Applications or reports to be in writing .. .. .. 52$
Appointment to Corps, meaning of "

appointment" .. 348
Apprentices.

Claims of masters 189,358-9.393,443
Enlisting in Militia .. .. .. .. .. .. 635
Kit, disposal of . . . . . . 683

Regimental Debts provisions, application in case of 675, 682-3, 684
Armour Acts repealed 151
Armourer-Serjeants . . . . . . . . . . . . 351
Arms.

Casting away in face of enemy 268,334,34-3
Equipments, &c. (q.v.~).

Army.
Administration and government, history of 6, 158-163
Constitution of the British .. .. .. .. .. 193-207
Crown's powers over 12-14, 137 (a), 159
Departmental corps and departments .. 194
Finance, history of .. .. .. .. .. .. 159
Militia, enlisting in, competition with, &c. . . 15G, 164, 172,

200-1, 203, 204, 28O-1, 636
Numbers op

, provisions as to 156,257,653
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Army contd.

Parliamentary control over, by Army (Annual) Act 1, 14,

155, 158-9, 257
Eaising, government and payment of.. .. .. .. 156-162
Reserve. (See Reserve Forces.)
Retention in army service of men about to enter Reserve 353-4, 624

Standing, history of .. .. .. .. .. .. 154-162

illegal in peace without consent of Parliament .. 155, 25*3
maintenance of . . . . . . 10, 11 (a), 154, 155

Volunteers enlisting in . . . . . . . . . . . . 655

Army Accounts, audit of 159,162
Army Act.

Administered according to rules of English civil courts 1, 378-9, 50 1

Amendments, date of operation of .. .. .. .. 267 ()
Application of military law, definitions, &c. . . .. . . 413-442

,, to persons subject to military law .. .. 258
Arrest and trial . . . .

'

. . . .

'

. . 25-34, 3O6-325
Billeting and impressment of carriages .. .. 362-374
Brought into force by Army (Annual) Act . . 1, 14, 155, 258, 267
Crimes and punishments . . . . . . . . . . 267-3O6
Dates of commencement in various parts of the Empire 14 (c), 258

expiration .. 257
Discipline . . . . . . . . . . . . 267-343
Division into Parts .. .. .. .. ., .. 267
Enlistment 187, 344-361
Execution of sentence . . . . . . . . . . . . 325-339
General provisions (prisons, pay, &c.) .. .. ..374-413
Meaning of, in Rules of Procedure . . . . . . . . 528
Miscellaneous, provisions as to discipline . . . . 339-343
Modifications and special provisions with respect to

Auxiliary forces .. .. .. ,. .. .. 429
Channel Islands . . . . . . . . . . . . 434-5
Indian forces . . . . . . . . . . . . . . 427-9
Ireland, prisoners and prisons in . . , . . . 434
Isle of Man ., 434-5
N.C.Os. 431-3
Persons not belonging to H.M.'s forces . . . . . . 433-4
Royal Marines 4, 200, 422-7
Ships .. .. .. .. ... .. .. .. 435
Warrant Officers 43O-1

Offences punishable under . . . . . , 15-24, 267-3OO
Punishments, scale of .. .. .. .. .. .. 3O2-6
Schedules 443-7
Sentence, offender undergoing, still subject to . . 3O4-5, 4O1

Army (Annual) Act .. .. .. .. .. .. 257-8
Army Act brought into force by . . 11 (a), 14, 155, 258, 267
Billeting, oflicers to pay for their food . . . . . . 258

,, prices chargeable by victualling-house keepers . . 258
Parliamentary control over Army by .. .. 1, 14, 155, 158-9, 257
Preamble to 11 (a), 14 (c), 155, 156, 257

Army Circulars, Orders, &c., admissible as evidence . . 4O5 -6

Army Council.
Creation and duties . . ..... . . . . . . 161-2
Power to cancel, award, or reduce punishment . . 33 (g), 31O

Report to, where delay in convening C.-M. . . . . . . 3O8
Army Discipline and Regulation Act, 1879, repealed

and re-enacted by Army Act. . . . . . . . 1 (), 7, 14

Army Enlistment Acts .. .. .. .. .. 158
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Army Extraordinaries .. .. .. .. 159

Army List, admissible as evidence of rank, &c. . . . . 4O5
Army Medical Service .. .. .. .. 194

Army Orders . . . . . . . . . . 4O5, 4OO
Army Reserve. (See Reserve Forces.)
Army Service Act, 1847 ....
Army Service Corps . . . . . . . . . - . . 194

Arraignment.
Adjournment of Court before.. .. .. .. .. 4(>4

Charge, accused to be informed of, before . . . . 40 1, 47%, 518

Field general court, in case of.. .. .. .. 318

Meaning of

Officer cannot be added to court after. . . . . . . . 4
fW

Separate arraignment inlcase of joint trial .. .. .. i7~

Time and method of 43, 4J2, 474, 494-3, 318

Array, Commissions of .. . . .. .. .. 150,151
Arrest.

Active service abroad, on . . . . . . . . 25, 33, 342
Breaking 27, 288, 53S, 352

Close, meaning of . . . . . . . . . . . 25, 27

Improper, of witness, on civil process . . . - . . 377, 303

Inferior officer may order superior into . . . . 26, 277, 3O6
Investigation should precede . . . . . . . . . . 25

ilaliciuus.. .. .. .. .. .. .. .. 120(6)

Military custody (j.r.).

includes .. .. .. .. .. 25, 3O6
N.C.O. (?..).
Officer (q.i'.)-

Open, meaning of . . . . . . . . , . . . 25, 27

Order for, generally written

Peers and M.Ps. not exempt from . . . . . . . . 26
Person in possession of military stores, &c. . . . . 398, 4OO
Release from, order for. . . . . . . . . . . . 26

Keport of 25, 3O7-8
Euies as to 25, 3O6-9, 433

Unnecessary retention in 25(rf), 287, 3O7-8, 33$
Verbal order for, when given .. .. .. .. .. 25

Wrongful, remedy for . . . . . . . . . . . . 26

Arson.
Definition and penalty .. .. .. .. .. .. 107,110
Evidence of . . . . . . . . . . . . . . 61

Articles of War.
Admiralty's power to make, for royal marines . . . . 422
Binding on army in peace, when abroad . . . . . . 12

Crown's present powers in respect of .. .. .. .. 24,339
History of 6-7, 12-14, 137()
Indian 192,414,418,420,427-8
Superseded by Army Act .. .. .. .. ..!(), 7, 14

Assaults.

Aggravated, examples of . . . . . . . . . . 95
Indecent 95-6, 110

Meaning and list of . . . . . . . . . . . . 94, 110
With intent to rob 103

Assizes, former exclusion of soldiers from towns during . . 210(^)
Attach, meaning when applied to soldiers . . . . . . 349
Attempts to commit Offences.

Civil offerees, triable by C.-M 3OO
Definition 90, 95(), 99, 100

Offence and penalty 23,110,^98,299
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Attestation on Enlistment.
Consuls, before .. .. .. .. .. .. 191 (f), 358
Errors in, discharge owing to . . . . . . 187 (e), 189, 36O-1
Failure to appear before justice for .. .. .. 18?(/), 188
False answers on

Apprentices and indentured labourers eulisting, . . . 189, 359
Forms of Charge , . . . . . . . . . . . 341, 554
Limit of time for proceeding before civil court . . . . 36O
Militia, Volunteers, Yeomanry . . . . . . 204, 281, G40
Punishment 191, 204, 29O, 34O, 36O
Reserve Forces . . . . . . . . . . . . 626

False statement as to marriage . . . . . . . . 395
Fee to justice's clerk for .. .. .. . , .. 34?
Militia (7.*'.).

Necessary part of enlistment .. .. .. .. 187(/), 388

Paper
Copy of, evidence of enlistment .. .. .. .. 188,404
Duplicate 188,295,296,347
Errors in, amendment of .. .. .. .. .. 188,347
Evidence of answers to questions . . . . . . . . 188, 4O4
Production at trial of certain offences, necessary . . 295, 296
Proof of enlistment, duplicate or copy . . .. 18S, 281, 404

Persons specially authorized to attest. . .. .. 191 (/), 357-8
Procedure on 186-8,346-7,357-8

Audit, Boaril of .. . .. .. .. .. .. 159
Audit of Military Accounts 159, 162

Australia, Commonwealth, of, colony for purposes of Army
Act .. .. .. .. .. 442

Auxiliary Forces.

Army Act, modification with respect to . . . . . . 429
Billeting.. .. .. .. 180 (6), 362, 363, 429, 43O
Channel Islands .. .. .. .. .. .. 434
Command over, regulated by H.M. .. .. .. .. 34O-1
Constitution of 200-7

Corps, definition of term .. .. .. .. .. 438
Court-martial, composition of, on member of . . 37, 422, 466
Definition of .. .. .. .. .. .. .. 438
Enlistment in .. .. .. .. .. .. .. 429
Impressment of Carriages .. .. .. .. 182 (a), 429
Lord Lieutenants, jurisdiction of, as to, re-vested in Crown. . 617, 654

Military law, application of, to. . . . 416-7, 419, 422, 429, 43O
Militia (q.v.)

Municipal officer. . .. .. .. .. .. .. 43O
Permanent staff, military law applied to .. . . 417, 419, 429
Regular forces, enlistment in, stoppage from pay for com-

pensation due to Auxiliary Forces . . 386-7
included in term .. .. .. 422, 434
relation to, of 193,200,422

Sheriff 43O
Ship, embarked on board, subject to Naval Discipline Act 434
Term, discontinued in official documents . . . . . . 200 (g)
Volunteers (q.v-).

Yeomanry (q.v.).

B.
Bailee, theft by .. .. .. .. .. .. .. 101 (a )

Banker's Book, entry in as evidence . . 70 (d)
Barracks.

Breaking out of 277,536,547
Building of 159,171,179
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Bastard. (See Children.)

Battalion, definition .. .. .. .. .. .. 439
Beyond the Seas, definition of . . .. .. .. 439,442
Bisramy .. .. .. 108,111

Billeting.
.Accommodation (see Victualling Houses, lelow).
Acts prohibiting, suspended .. .. .. .. 178 (6), 362
Auxiliary forces . . . , . 180 (6), 362, 3G3, 429, 43
Barracks, obviate necessity for . . . . . . . . 179
Billet masters .. .. .. .. .. .. .. 374
Channel Islands excluded from provisions as to .. .. 434
Derivation of name .. .. .. .. .. .. 177 (&)

Exemptions from liability to billet . . . . . . . . 363
History of 177-180

Illegal, except as authorised by Army Act .. .. .. 178
Ill-treatment in relation to, compensation for . . . . 373
Improper and unlawful .. .. .. .. 177,179,293-4
Ireland 178,179
Isle of Man excluded from provisions as to . . . . . . 434
Justices, provisions as to .. .. .. 179, 365, 373, 444
Militia, of .. .. .. .. 17?, 180, 362, 363, 429
Offences by constables .. .. .. .. .. .. 366

,, ,, officers and soldiers punishable on summary
conviction .. .. .. .. 294,366-7

,, victualling-hoitse keepers .. .. .. 366
,, forms of charges for .. .. .. .. .. 540,554

in relation to .. .. .. .. 293-4,366-7,5^0
Payment for .. .. .. .. .. .. ..364,372
Police, obligation to provide billets .. . . 178, 362, 373-4, 445

,, performance of duties in absence of . . . . . . 373
,, provisions, as to .. .. 362,365,366,371,373,445

Prices chargeable by victualling-house keepers . . . . 178, 258
Private houses, in, forbidden .. .. .. .. .. 178,179
Regulations as to .. .. .. 293-4,362-7,372-4,444
Eight extends to officers, soldiers and horses. . . . . . 362-3
Koutes, orders substituted for, in case of auxiliary forces .. 429

rules as to 179, 180, 362, 365
Scotland, in .. .. .. .. 178,179"
Victualling house," meaning of .. .. .. .. 363

Victualling houses, keepers of, liability to provide billets, &.c.

362-4, 444
>, offences by 366

,, ,, ,, recovery of money due to 372-3, 445
,, ,, where accommodation insufficient 364, 365, 445

Volunteers ISO (b), 362, 363, 429, 43O
Yeomanry 180 (b), 362, 363, 429, 43O

Birth.
Concealment of .. .. .. .. .. .. .. 97-8,111
Death at, causing . .

*

. . 93

Boats, impressment of .. .. .. .. .. .. 37O-1
Boiia fides, when no excuse for illegal act (and see Malice) . . 132

Bounty Certificate of yeoman or militiaman, taking as security 4OO
Bounty on Enlistment.

Army 156,157
Militia 172, 173, 204 (a)

Branch Detention Barracks. See Detention.
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Breaking ami entering house, meaning of . . . . . . 103-4

Brothel, keeping a .. .. .. .. .. .. 97,113
Buildings, injury to . 33,380,388
Burden of Proof. (See Eridence.)
Burglary.

Definition, offence and punishment .. .. .. ..103-4,111
Form of charge . . . . . . . . . . . . . . 556

C.

Camp, breaking out of .. .. .. .. .. .. 217,536
Camp Followers.

Arrest of 343
Cannot be tried by Regimental C.-M. or C.O. . . 313, 417, 433
Exaction practised towards, punishment for. . .. .. 288,536?
Form of charge for . . . . . . . . . . . . 538

Military law, application of, to ..6, 268, 413, 417, 42O, 45$
Trial of civil ofl'ences committed by .. .. .. .. 272,5^5

Canada, Dominion of, colony for purposes of A. A. .. .. 442
Canteens.

Exemption from billeting .. .. .. .. .. 3O3
Licences for, provisions as to .. .. .. .. .. 412

Supervision of accounts to prevent embezzlement . . . . 21

Cards, cheating at .. .. .. .. .. .. 104.111
Carnal Kiiswledge 95,97,111
Carriages. (See Impressment of Carriages.)
Cashiering.

Offences for which cashiering is maximum punishment
271, 274, 276-8, 282, 286-8, 291-2, 294-5, 297-8

Officers punishable by . . . . , . . . . . . . 3O2
Scandalous conduct of officer punishable only by . > . - 24, 283
Sentence of, must precede sentence of peual servitude or

imprisonment on officer . . . . . . . . 3O3, 3O6, 5^6
Certificate.

Bounty, of yeoman or militiaman, taking as security .. -MM)

Civil court, in case of conviction or acquittal .. .. 4O6
Character on discharge .. .. .. ... .. .. 190,357
Discharge .. 190,197,357
False statement in .. .. .. ., .. .. 29O
Identity, taking as security . . . . . . . . . . 4OO
Life, taking as security .. .. .. .. .. .. 4OO
Medical officer's, as to ability to undergo imprisonment, &c. 605

Certiorari, Writ of, when issued .. .. .. .. 122-4

Ceylon-Mauritius R. A. Battalion .. .. . .. 193 (a)

Challenge ofMembers of Court. (See Courts-Martial, Challenge.)
Channel Islands.

Army Act, application of, to .. .. .. .. .. 434-5
Auxiliary forces .. .. .. .. .. .. 434
Billeting provisions not extended to .. .. .. .. 434
Colonies not deemed as being

"
beyond the seas

"
. . 439, 442, 529

,,
when deemed, for certain purposes

33O, 334, 381, 434-5, 527, 529

Impressment provisions not extended to . . . . . . 434
Militia, service of, in .. .. .. .. .. 168, 636 (a), 652

Mutiny Act extended to .. .. .. .. .. 13 (e)

Penal servitude, imprisonment, and detention sentences in. . 434-S
Regimental Debts Act, application of, to . . . . . . 676
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Channel Islands contd.

Reserve Forces Act, application of, to . . . . . . 629

Rules of Procedure, application of, to . . . . . . 529

Summary proceedings in .. .. .. ..409,441
Character.

Bad, verbal evidence of, not admissible . . . . 4^4
Certificate of, on discharge . . .. 190, 357
Civil courts no jurisdiction in cases affecting military . . 119

Cross-examination as to . . . . 78, 83, 462, 4^4, 4%5, 494, 504
Evidence as to

After conviction .. .. .. .. .. /^->~4

At trial . . . . . 59, 60, 62, 78, 478-9
False statement as to, on enlistment .. .. .. .. 191, tt4O

Form for statement as to . . . . , . . . . 3/4
Good, evidence as to . . . . . . . -. . . 4$4
Witnesses as to . . . . 44, 45, 59 (d), 60, 477, 47$, 479, 4*4, 506

Charge.
Court-martial, proceedings before-

Accused, explanation to, of . . . . . . . . 44, 4~4> 3-t

,, may claim separate trial on each charge . . . . 493, 496
notice to, of .. .. .. .. .. 31, 40, 461, 515

,, objection by, to .. .. .. 4,1,461,472,473,363

pleading by, to . . . . . . 44-5, 472-8, 518
Alternative (see also Offences, Cognate) .. 476, Jfi1, 482, 4*9

,, confirmation of special finding as to . . . . 459
,,

conviction on one only .. .. .. .. 283, 4$4
-when to be framed . . . . . . . . 325, 330

Amendment of . . . . . . . . . . 44, 4~2, 473
Arraignment of accused on . . . . . . 43, 41~, 494-5, 518

Charge sheet

Accused's right to copy of . . . . . . . . 40, 461
All to be disposed of before sentence given . . . . 493, 496
Amendment of . . . . . . . . . . 44, 460, 473
Auxiliary Forces . . . . . . . . 4$$, 4 19, 332, 333
Commencement of, rales and form as to . . 45$', 329, 532-3

Court, laying before 31,41,472
Form of . . . . . . . . 343
Judge-Advocate-General, to be submitted to . . . . 463
Memorandum as to signing, &c., of ,. .. .. JS3
Person charged, description of . , . . . . . . 43$, 529
President, to be submitted to . . . . . . 31, 463, 464, 472
Prosecutor to have copy . . . . . . . . 31

Separate charges, when to be contained in . . . . 495-6
,, object of . . . , . . . . . . . . 496

order of trial in case of . . . . . . . . 494, 490
procedure in case of . . . . . . . . 43, 494-5

Signing of . . . . . . . . 436, 438, 563, 5f(3

Statement in, showing that accused subject to military
law . . . . . . . . . . . . 45$> 439, 529

Validity of, presumptions in support of . . . . . . 460
Contents of .. .. .. .. .. .. 4^8-460,531
Convening officer responsible for correctness of 23, 31, 40, 45S, 462
Damage, particulars of, to be stated in . . . . . . 532
Pates, statement of, in particulars of . . . . 439, 4$2, 531
Defect in . . . . . . . . , - . . . . 514
Denial of, c^ses where onus rests on accused . . . . 58
Field general court, framing of, in case of. . . . . . g-f 7
Forms of, and note aa to use . . . . . . 57 (c), 529-557
Framing of 458-60, 529-533, 5S3
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Charge contd.

Court-martial, proceedings before contd.
Good and bad, examples of . . 439, 460, 53G>
Illustrations of . . . . . . . . . . . . 543-557
Improper, accused to be considered as not charged . . 12O
Improperly framed, or not explicit, adjournment of court 42, 467-8
Invalid, mitigation of sentence where one of several charges 4$S-9>
Joint trial of several accused on one .. .. .. 461,517
Meaning of term .. .. .. .. . . .. 43$
Offence, one only to be stated in each . . . . 43S-9, 530>
Officers ('/.i'.).

One sentence in respect of all . . . . 49, 4$5-6, 494, 496-
Particulars, statement of, in.. .. .. .. 408-460, 531-&
Place, statement of, in . . . . . . . . . . 53-J-2-

Plea of guilty to some and not guilty to others . . 45 (1), 476
Promulgation of .. .. .. .. .. .. 4$$
Relevant to, what is matter .. .. .. .. .-. 493-4,
Report in relation to . . . . . . . . . . . . 287
Responsibility for, where under wrong section of Army Act 23
Separate plea to each.. .. .. .. .. .. 473?
Several, abstract of evidence to correspond to each charge 45$

particulars of charge, rules as to . . . . 459, 531-&
Sheet. See Charge sheet above.

Statement of offence in, rules as to . 57, 458-9, 5/7, 529-32, 5S&
,, value of articles to be stated in . . . . 28 (

Substance of, must be proved . . . . . . 57, 4~~, 481
r

-2>

Time, statement of, in .. .. .. .. .. 531 %
Validity oP, inquiry by court into .. .. .. .. 44, 46J-S

Investigation before trial

Account in writing of . . .. .. 28, 287, 3O7, 53$
Accused must be present during investigation .. .. 453
Adjournment of, for taking down summary of evidence . . 30, 434,

Commanding officer's duties and powers in re'ation to

25, 28-31, 3O7-312, 453 -S

Delivery of . . . . . . . . , . . . 2&
'

,, delay in 28, 281-8, 3OG, 453-455
Dismissal of 28, 29, 3O8, 388, 454, 4S,>
Evidence not taken in writing . . . . . . . . 454,

,, on oath when required . . . . . . 29, 3O9, 434
Hearing of . . . . . . . . . . . . . . 453-4*

Meaning of term .. .. .. .. .. .. 3O7
Officer who investigated, disqualified as member of C.-M. 37, 317, 4&>

,, ,, ,, name of, to be stated in applica-
tion for C.-M .. 5$3, 604

Officers qualified to investigate . . . . . . 317, 460, 323

Opinion, caution as to expression of . . . . . . 3O
Superior authority, reference to, of. . .. .. 30, 31, 39, 454-6-

(See also Commanding Officer.)

Charges, Preferential. (See Regimental Debts.)

Cheap Trains Act, extract from, as to conveyance of troops 615 -T

Cheating 104,111'

Children.
Abandonment of . . . . . . . . . . . . . . 97, 111
Bit th, concealment of .. .. .. .. .. .. 97-8,111
Evidence of .. .. .. .. .. .. .. 77 (), 9tj

Ill-treatment of .. .. .. 97,111
Maintenance of legitimate and bastard .. 208, 387, 394-S
Responsibility for crime .. .. .. .. .. 87-S
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Christinas Day.
Exclusion in reckoning time .. .. .. .. 308,453,526?
Inclusion 308, 32$
Sitting of courts-martial on . . . . . . . . . . 497

CiiKiue Ports.

Application of Militia Acts to. . . . . , . , 204, 647, 652
Volunteer Act to ., .. .. :. 665

Civil Court.

Acquittal or conviction by, bars retrial under military law

83, 35, 44, 309, 311, 4O3, 4O4, 455, 475
Certificate of acquittal or conviction by .. .. .. 406,629
Conviction of soldier by, evidence of, before court-martial

4O5-6, 48$
Courts-martial and military courts, powers over. (See
Courts.martial.)

Definition of .. .. .. .. .. . .. 440, 507
Desertion formerly punished by . . . . . . . . 15J, (e )
False answers on attestation punishable by . . . . 191, 204, 36O
Jurisdiction, none in cases of purely military character

119, 130, 132, 302
rot barred by previous acquittal or conviction
tinder Military Law .. .. .. .. 4O4

over offences committed by C.Os. outside
United Kingdom. . .. .. 4O3, 4O4

,1 ,, offences committed by militiamen . . 204, 645-6
,, offences committed by persons subject to

Military Law . . . . 85, 3OO, 4O1, 4O3
Trial by, in certain cases . . . . . . . . . , gg

Civilians.
Actions against military officers for acting without jurisdic-

tion, &c. 119,128,131-2,134
Courts-martial, cannot conduct defence before . . 42 (c), 307

misconduct before, of .. 292,377-8,^9^
Desertion, procuring 396
Military law, not subject to 1,4,7,131,152

>> ,, except on active service

417, 418, 420, 433-4, 45$
Traitorous conduct .. .. .. .. .. .. 373
Trial and punishment of, for offences committed while

subject to military law .. .. .. .. 401-2,417
Witness (q-v.).

Civil Law and Military Law, adjustment of . . 85, 208, 4O3
Civil Life, relations of soldiers to .. .. .. .. 208-210
Civil Power.
Aid of, army reserve called out in . . . . 197, 419, 621, 625

militia reserve cannot be called out in . . . . 415
yeomanry serving in 205,416,420,421

Refusal of officer to deliver up soldier to .. 208, 298, 4O3 342
Civil Prison.

Soldier on march, &c., may be confined in . . . . 27, 382, 596
Transfer to, from military custody .. .. 328, 329, 331, 336

Civil Process.

Exemption of soldiers in certain cases from . . 208, 392-3, 4O3
Obstruction of, by officer 403

Civil War not contemplated in English law .. . . .. 4
Clergymen, communications to, not privileged .. .. 80
Clothing, &c.

Damaging or making away with .. .. 288-9, 538-9, '552

stoppages for .. ., ., .. .. 33,386
(M.L.) 2 z
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Clothing, &c. contd.

Equipments, &c. (??'.)
Militia . . . . . . . . . . . . . . . . 171

Personal, stoppages not awarded in respect of . . . . 460
Purchasing from soldiers, penalty for .. .. 39S-4OO
Volunteers, delivery up by, on quitting corps, of . . , . 655

,, liable to deliver up on discharge .. .. 659

non-delivery on demand by, of . . . . . . 666
,,

sale by, of public .. .*. .. .. .. 661,666
Coast Defence. Calling out Volunteers . . . . 206, 416, 669
Coinage.

Offences in relation to .. .. .. .. .. 106,107,112
,,

form of charge . , . . . . 556

Coldstream Guards, raising of .. .. ., .. 155 (d)

Colony.
Active service in, declaration as to . . . . . . 435, 436
Attestation, persons specially authorized for purposes of, in 357-8
Authorized prison, meaning of, as respects .. .. 332, 334, 336
Central Legislature .. .. .. .. . 439,442
Channel Islands, when included in term

33, 334, 381, 434-5, 527, 529
Colonial forces, Colonial law, application of, to .. 417, 419, 421

,, military law, application of, to 192, 415, 417-422
,, raised by colony .. .. .. 192,421-2

imperial government . . 193, 418, 42O
Committing, discharging, removing authority 328-33O, 336-7, 524
Court-martial, convening, confirming, &c. 38, 321, 322, 375-6, 601

,, ,,
trial by, in .. .. .. .. .. 85, 3OO

Court of summary jurisdiction, meaning of, as regards .. 441
,, superior jurisdiction ,, .. 44O

Currency of, declaration as to value of .. .. .. 4O9
Cyprus, when included in term . . . . 323, 334, 439, 527
Death sentence in . . . . . . . . . . . . 53, 322
Definition of .. .. .. .. .. .. 439,442
Detention in .. .. 54,333-8,381-2
Fines imposed in .. .. .. .. .. 399,409
Governor of, approval of death sentence by . . . . . . 53, 322

,, ,, penal servitude .. .. .. S23
as witness . . . . . . . . . . . . 503

,, . confirmation of finding and sentence by 322, 375-6
Imprisonment in 53,54,333-7,381-2
Indentured labourers, enlistment of .. . . . . 189, 359, 443
Isle of Man, when included in term 33, 33S, 382, 434-5, 3*7, 529

Xunacy of person undergoing sentence in . . . . 38O
Mutiny Act extended to .. .. .. .. .. 12,13
Penal servitude in 53,327,328-9,381
Possessing responsible G-overumeut, meaning of . . . . 633
Prisoners in, removal of . . . . . . . . . . 526-7
Prisons in, provisions as to .. .. .. .. 336,380-4
Protectorates, British, included in term .. .. .. 439
Eoyal marines in, application of Army Act, to . . . . 424
Sentences in, power to mitigate or remit . . . . . . 325
Summary proceedings in, provisions as to .. . . 4O9, 441

Command.
Auxiliary Forces, Crown's power of, over . . 170, 617, 633-4, <J51

How far justification to subordinate . . . . . . . . 17, 142-3

Illegal or impossible, disobedience of . . . . . . 130, 135-7
Lawful, disobedience of 16-18, 276, 536, 547
Kegulations as to, Crown'g power to make 170, 194 (c). 202. 207. 34O-1
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Commander-in-Chlef.
Committing, discharging, removing authority .. . . 328, 335
Competent military authority .. .. .. .. 342, 3fil, 624
History of office 160,161
Meaning of, in Army Act .. .. .. .. .. 431
Office no longer filled , 160
Powers as to C.-M. and punishments . . 63,325, 375, 432
Qualified officer, under S. 122 of Army Act . , . . . . 375

Commander-in-chief in India.
Confirmation, remission, &c., of sentences . , .. ., 52,325
Power to convene courts-martial . . . . . . . . 38
Powers of 160 (<), 325, 342, 428-9, 432

Commander-iii-Chief in the Field.
Powers in war on occupied territory, &c. . . . . . . 2

on active service

as to military prisons and detention barracks 343, 383-4
as to punishment of N.C.Os. . . . . . . 432

Commanding Officer.

Adjournment for taking down summary of evidence .. 30, 4$4~ 3
Award of, no appeal from . . . . . . . . . . 33

or decision of, entry of .. .. .. .. .. 312,457
Charges, decision on .. .. .. .. .. ..29,30,457

dismissal of .. 28,29,308,454-5
opinion not to be expressed before decision on 30

procedure on investigation of 25, 28-31, 3O7-9. 453-6
Civil prison, power to commit soldier to . . . . . . 27

Committing, discharging, removing authority . . . . 335
Court innrtial

Application for, by 30, 31, 39, 313-4, 436, 604
Disqualified for service on . . . . . . . . 37, 317, 465
Regimental, power to convene .. 38, 39, 313, 315, 456, 516

Delegation of power by.. .. . . .. .. .. 33, 41O
Detachment of a .. .. .. .. .. .. 33, 525

Drunkenness, power to deal summarily with 21, 29, 31
, 32,

3O9-311, 431, 455
Field punishment awarded by 32, 3O9, 31O-1, 596?

Fines and deductions, power to award .. .. .. 31, 3O9
Forms of commitment and discharge by .. .. .. 591,592
Imprisonment cannot be awarded by . . . . . . . . 31O, 337
Meaning of term 195, 274, 282, 283, 291, 31O, 313, 521, 525
Minor offences, power to deal with . . . . . . 29, 33, 31O, 312
N.C.Os., powers in relation to 21, 32, 3O8, 31O, 311, 431, 432
Offence by, out of United Kingdom, triable in High Court 4O3, 4O4
Offences, investigation of

, by . . . . 28-33, 3G8-313, 453-8
Pay, forfeiture of, on active service, by 32, 3O9, 311, 387, 3S!>
Person not belonging to Forces cannot be dealt with by . . 433
Punishment?, cannot increase after award .. .. 33, 312, 457

detention, award of, by 31, 32, SOS, 308, 31O, 456
minor, powers as regards . . . . 29, 33, 31, 312
mitigation of , 33,310,312,457
power to cancel, award, or reduce . . 33 (g), 31O
summary 29-33, 38, 3O9-13, 454-5, 456,

462, 525, 628-9, 641
"Remand of accused . . . . . . . . . . . . 31, 436
Ship, position of, on board . . . . . . . . . . 606

Summary dealing with by
Barred by conviction or acquittal by C.-M. or Civil Court

33, 44, 3O9. 311, 4O3, 455

(M.L.) 2 z 2
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Commanding Officer contd.

Summary dealing with, by contd.

Bars retrial by C.-M 33, 44, 3O9-311, 4O3, .',55

Militia.. .. >. .. .. . .. 641,645
N C.Os. and W.Os. exempt from . . . . 29, 32, 31O, 43O-1
Power of .. 21, 29-33, 28, 3O8-312, 431, 434~6, 462, 523
Reserve Forces . . . . ,. . . . . . . 628-9
Soldier may elect . . . . . , . . 30, 31O, 311, 457

Superior authority, reference to, by . , 29, 30, 31, 39, 3O8, 454-6
Trial f, constitution of court for . . . . . . . . 37

Volunteer corps, of, powers and duties of . . 206, 416-7, 43O, 659

Commissions.
Honorary, warrant officers holding .. .. .. ..431,437
Power of Commander-in-Chief to issue . . . . . . 160 (c)

Resignation of . . . . . . . . . . . . . . 194

Trafficking in, penalty 15,898,5^2
Commissions of Array and of Musters .. .. 150-2, 162 (c)

Commitment, procedure for, and forms of . . . . 488, 5$5-59&
Committee of Adjustment. (See Regimental Debts.)
Committing Authority 328, 33O-3, 335, 336, 337, '/^, 523
Common intent to commit offence . . . . . . . . 89

Common Law.
Defined . . .. .. .. .. .. .. . . 1

Things not subject of theft at 100 (A), 103 (a)

Communications in war. Interference with .. .. 225

Communications, Privileged . . . . . . . . 79, 80

Commutation of Sentences. (See Punishment.)
Commuting Authority 325-7. 34O, 523

Company, &c., Commander.
C.-M., disqualified for service on .. .. .. 37, 317, 465
Power to deal with offences .. .. .. .. 27, 29, 33, 3O8

Competent Military Authority.
For purpose of Part II of Army Act 184, 347, 351, 36O, 361, 323

Section 67 of Army Act 338,523
73 of 342,524

Complaints by officers and soldiers.

False statement in making .. .. .. .. .. 291
Prescribed General Officer for . . . . . . . . , 524

Privileged, if to proper authorities .. .. .. .. 139, 32
Procedure 3O1-2, 428
Proper remedy for wrongful arrest .. .. . . .. 26

Redress of wrongs (q.v.).

Comptroller and Auditor General. . .. .. .. 162

Compulsion, when excuse for offence .. .. .. .. 88

Conduct Book, evidence from .. 60, 323, 460, 47$, 484, 506

Conduct Sheet.

Company, evidence from . . . . . . . . 30, 574, 5/5, 604

Regimental, evidence from . . . . 36 (b), 4O3, 574, 575, 604

Squadron, Troop, Battery, &c.. . .. .. .. . . 574,60$
(See also Regimental Books.)

Conduct to Prejudice of Good Order and Military
Discipline . . . . 16, 23, 57 (), 257, 298, 3OO, 542, 553

Confessions and Admissions. (See Evidence.)
Confidential Papers, privilege of . . . . . . 79

Confinement.
Authorities for ordering . .. .. .. .. 3O7
Barracks, to . . . . . . , . . . . . . . 32, 33

Civil prison or lock-up, in .. . . .. .. 27,382,596
Escape from .. .. ,, ., ,. 27, 288, 53tf, 552
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Confinement contd. .

Kelt- '<f irom .. .. .. .. .. ..

Retention in, unnecessary .. .. .. 28 (c), 287, 3O7, H*
until charge disposed of .. .. .. 31

Soldier in military custody is put in .. ,. .. 25,27,306
Temporary, in prison, form of order for . . . . . . 596

Confirmation.

Acquittal, of, not required .. .. .. 51, 322, 323, 5/5'

Confirming authority (q.v.).

Conviction, of . . .. .. 36, 51, 53, 322, 323, 4OO, 519

Finding and Sentence, alternative charges .. .. .. 4S9-490
authoritieshaving power 52-3, 321-2,

375, 376, S 1-1-2, 319, 600-3

,, by unauthorised officer 119, 12fc', 128, 323
,, Colony, in .. 322

,, ,, confirmation, nullity of .. .. 323
partial . . 52, 322, 488

delegation of power. (See Delega-
tion.)

district court .. .. 52, 321, 376, 426-7
field general court .. 316,321,322,

5^6?, 519, 520
,, general court .. .. 52,321, 375, 426

,, informal or excessive. . .. .. 490
invalid without .. .. 51, 322, 519

>, member of court cannot confirm 37 (e),

322,5 /'/, 519
native officers .. . . .. 52 (e), 601-2

plea to jurisdiction, effect of, where 474
provisions, general, as to . . 321-4, J$6~491

in C.-M., warrants as to. . 600-4
>, ,, regimental court . . . . . . 52, 321

Royal Marines, in case of . 423,426-7
rules of procedure as to . . . . 34O

,, ship, in case of trial on board .. 435,607
>, ,, when complete . . . . . . 323
,, where proceedings lost . . . . 513

withholding of 36, 53, 322, 323-4, 487, 5 It
Form of 4*37,579

warrants as to, in India and Colonies . . . . 600-2

Promulgation of . . . . . . . . . . . . 488
Reservation of finding and sentence for . . 322, 5-11-2, 5/9, 520

Signing of 411
Confirming Authority.
Commutation or remission of punishments by 53, 325,

331, 34O, 400, 488-9, 520, 323
Court-martial, member of, may not be 37 (e), 322, 511, 519
Delegation (q.v.) .. 52,376
Finding and sentence, confirmation of, by . . . . 52-3, 321-4

,, revision of, by (see Revision ie/ow).
Officers having powers as .. .. 52-3,321-2,5/7-2,5/9
Opinion of, proof of 521
Plea to jurisdiction, duty in case of .. 474
Prisons, power to order committal to Indian and Colonial. . 381
Prosecutor cannot be .. . . .. 46$
Provisions, general, as to powers and duties of 52, 322-3,

486-7, 490, 511-2
Refere ce by, to superior authority ., .. 53, 322, 486, 511

to before finding .. 48, 48 1-2, 5/3
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Confirming Authority contd.

Remarks by .. .. .. .. .. .. .. 53 (a), 486, 4$$
Revision, power to send finding or sentence for . . 2-3,

321, 323, 487, 490, 5-20

Royal Marines, in the case of .. . . . . . . 423, 426-7
Sentence, power to mitigate, &c. 53, 325-6, 34O, 4OO, 488-9

,, vary informal or excessive .. .. 490
responsible for execution of . . . . . . . . 53

Warrants empowering officers to act as .. 52, 374-6, 600-3

Conspiracy.
Abduct, to 96, 109
Cause mutiny or sedition, to .. .. . . .. 16, 273, 533

Defraud, to .. ,. ,. .. .. .. .. 104,111
Evidence as to . , . . . . 62, 63, 74 (a)

Murder, to 100, 116
Obstruct justice, to .. .. .. ,. ., .. 108,116

Constable.

Billeting and impressment of carriages, duties and powers
as to .. .. 178,181,362,365,366,371,373,430,445

Definition of, in Army Act .. .. .. .. .. 441
Deserters, apprehension of, by. . . . . . . . . . 36
Exemptions from serving as . . . . . . . . . . 622

High . . . . . . . . 8, 9
Service of notices, &c., to militiamen, by . . . . 639, 649, 651

to reserve forces, by . . . . . . 628

Tower, of the .. .. .. .. .. .. .. 652

Consuls.

Enlistment, powers of, in connection with .. .. 191 (e), 358
Foreign, exempted from billets .. .. .. .. 363

Contempt of Court. (See Courts-Martial.)

C ontractors, military law, application of, to .. .. .. 418

Convening Officer.

Acquittal of accused no reflection on . . . . . . . . 46

Charge, responsible for form of . . . . . . 23, 40, 458
Commanding officer, in what cases acts as . . 38, 39, 313, 406, 3/6
Court-Martial, delay of, power as to .. .. .. .. 31

district 38,39,314-5,376
,, field general .. .. .. .. 39, 315, 513-7

may be president of .. .. 316,576
general 38,39,314-5, 374-6
member of, cannot be. . . . 37, 313, 317, 462, 465
members of, appointed as detailed by 37, 315,

462-3, 558, 559, 5SO
new court, may convene . . . . . . 43

president of, appointment of, by 37, 312, 314-6,
462-3, 516, 558, 559, 5SO

prosecutor, appointment of, by . . . . 46$
,, regimental 38, 39, 312-3, 462

Duty and procedure of. . 23, 31, 39, 40, 315, 462-4, 468, 474, 302
Intention of, not to influence decision of court . . . . 46

Judge Advocate, when appointed by , . . . 513, 600, 602, 603

Opinion of, statement and effect of . . , . .. 314-6, 463, 521
Release accused, power to . . . . . . . . 40, 462, 473
Royal Marines, in case of .. 422,423,426
Rules of procedure, power to suspend . . . . , . 515, 560

Ship, power to act on board, as . . . . . . . . 435
Special pleas, reference by^C.-M. to .. .. .. .. 44, 47^
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Convening Officer contd.

Superior authority, power to refer case to ,. 40, 4$2, 516, 0/7
Warrants by, delegating power .. .. 38, 39, 374-fl, 602-4

,, forms of, to officers to act as . . . . . . 599-604
Who may act as. . .. .. .. .. .. .. 38

Conveyance of Troops. (See Railway.)
Convict. (See Military Convict.)
Conviction.

Civil court, by, bars re-trial under military law 15, 33, 35,

41, 3OO, 311, 4O3, 4O4, tfo
evidence of .. .. .. .. .. .. 4O5-G

,, transmission of certificate of, to S. of S.

367, 72, 4O3, 4O6, 4$4
C.-M., by, evidence of .. . . 44, 49, 4O6, 4~S\ 4S3, 4$5, 506, 575
Confirmation of . . 36, 51, 53, 323, 4OO, 5/9

Consequences of, in addition to punishment . . . . . . 87
Forms of proceedings on . . . . . . . . . . 573-9
Less offence, of .. .. 57,324
Procedure on . . . . . . . . . . . . 49, 4$3-5

Copies of Documents, admissible as evidence . . . . 4O4-7
Cork, Militia Acts, application of, to City of .. .. .. 648
Cornwall and Devon Militia. (See Stannaries.)
Corporal Punishment. (See Punishments.)
Corps.

Appointment to, Army List, &c., as evidence of .. .. 4O5
,, of militia . . . . . . . , . . 634, 635

of officers 194, 4O5
of recruits .. .. 186,191,194,348-331

,, of reservists when called out . . 198, 199, 625, 630

Departmental .. .. .. .. .. .. .. 194

Meaning of 193-4,438,441
,, as applied to Volunteers .. .. .. .. 206

Transfer (q.v.).

Correspondence with enemy .. .. .. .. .. 29
Correspondents, Newspaper . . . . . . . . . . 418
Costs of Action for damages . . . . . . . . . . 41O
Councils of War .. 9
Counsel.
Accommodation for . . . . . . . . . . . . 42
Communications to, privileged. . .. .. .. .. 79,80
Courts-martial, contempt of, by .. 379

when allowed before . . . . . . . . 46, 507
Defence, for 42, 46, 507-8
Prosecution, for .. .. .. .. .. .. .. 46,507-8
Qualification of . . . . . . . . . . . . . . 509
Rules as to 46, 379, 507-10
Witnesses, examination of, by . . . . . . . . . . 46, 50S-9

Counterfeit Coin. (See Coin.)

Countersign, making known or giving wrong. . . . 271, 272, 533

County.
Contributions towards expenses of militia . . . . . . 149
Lieutenant of (q.v.),

Meaning of, in Militia Acts . . . . . . . . , , 646-7
Militia, enlistment for . . . . . . . , . . . . 200, 635
Places included in, for militia purposes . . . . . . 650

County Council, officer eligible as member of . . . . 210, 395
County Court Judge, meaning of, in Army Act . , . , 441
Court of Chivalry, origin, constitution, and jurisdiction . . 8, 9
Court of Inquest, when required, and procedure . . . . .383, 524
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Court of Inquiry.
Absence without leave, in case of . . 19 (I), 341, 522-3, 627, 642

Assembly, constitution, and character .. .. .. 521

Attendance . . . . . . . . . . . . . . 521

Evidence, false, before 75,79,293,522
given before, is privileged 79, 138, 140, 522
on oath, when taken . . . . 34O, 341, 322, 323

False statements before C.-M., inquiry by, in case of .. 494
Instructions to . . . . . . . . . . . . . . 521

Members cannot sit on court-martial . . . . . . 37, 317, 4^3, 467
not sworn 341, 322, 323

Notice of meeting of, to be given . . . . . . . . 321

Officer, cannot demand .. .. .. .. . . .. 45$

charge against, investigated by . . . . . . 28, 45$

Opinion on conduct of officer or soldier not to be given by. . 522
Prisoners of war, in case of . . . . . . . . . . 522

Proceedings, accused entitled to copy. . .. .. .. 522

copy of, fee for . . . . . . . . . . 522

forwarding of .. .. .. .. 522

,, inadmissible as evidence . . . . 75, 79, 522

Re-assembly of . . . . . . . . . . . . . . 522

Report, privilege of . . . . . . . . . . 138, 522

Rules as to, power to make .. .. .. .. .. 34O
provisions of .. . . .. .. .. 3-41-3

Statement as to, in application for C.-M. .. .. .. 604

Volunteers, in case of . . . . . . . . . . 657, 658

Witnesses, cannot compel attendance of civilian .. .. 522

privilege of .. .. .. .. .. 140

,, questions to. . . . . . . . . . . . 521

Court of Law, meaning of, in Army Act .. .. .. 441
Court of Requests in India abolished .. .. .. 393
Court of Summary Jurisdiction.

Constitution of, in England .. .. .. .. .. 4O8
Ireland (q.v.}.

Meaning of, in Army Act .. .. .. .. .. 44O-2

Proceedings before, tinder Army Act . . . . . . 47~9, 442
Courts-Martial.

Abroad, power to constitute .. .. .. .. 12,13,316
,,

warrants giving power to convene .. . . . . 38, 375
Accommodation for accused, counsel, &c., at. . . . . . 42

Acquittal by, bars retrial for same offence by C.O. or C.-M.

35, 309, 311, 4OO, 433, 473
Actions against members of. (See Actions.)
Active service, on (q.v.).

Adjournment
Accused, illness or death of 329, 49$, 499
Before end of trial . . . . . . . . . . . . 49$

Charge, for purpose of amending . . . . , , . . 44, 473
where no valid . . . . . . . . . . 42, 46$

Field general .. .. .. .. .. .. .. 519

Finding, where legal effect of, doubtful . . . . . . 4$1-2

Judge Advocate, absence, disqualification, &c., of 467, 497~&> 5'13

Place and time, to what, allowed . . . . . . . . 497

President, absence, disqualification, &c., of 42-3, 318,
464, 467, 469, 497-8

Reasons for 4,2,44,454,464,467,497,49$
Report to convening authority . . . . . . 42, 467, 46$
Rules as to, power to make . . . . . . . . 34O
Summary of evidence for, purpose of taking .. .. 30,
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Courts-Martial contd.

Adjournment contd.

When court below legal minimum . . . . . . 42, 43, 464, 469

improperly constituted. . .. .. .. 42,4^7
Witness, absence of .. .. .. .. .. .. 461,503

Appeal from, not allowed .. .. .. .. .. 119

Application for, by C.O. 30, 31, 39, 314, 456
documents to accompany . . . . . . 39, 604

duty of convening officer in respect to 31, 39, 46^
form of . . . . . . . , . . 604
memoranda as to . . . . . . . . 5$2
to be disposed of at once . . . . . . 31

Arraignment of accused. (See Arraignment.)
Assembly, delay in. (See Delay, below.)

forms for 558-560, 380
order for, of regimental court . . . . . . 436
procedure after 41, 463, 492
time limit for, by C.O. . . . . . . . . 39

Auxiliary forces, constitution of, for trial of member of 37, 207,

422, 466
Sana fide judgment of .. .. .. 514
Boots on military law to be before . . . . . . . . 492
Censure on individuals by, caution as to . . . . . . 51 1

Challenge of members by accused 42, 43, 317, 463-470, 300, 317
form of .. .. .. 56 1-3

Civil courts, control of, over

Adjustment of Military and Civil Law 4O3-4
Excess of jurisdiction of military courts, &c. .. 3, 119 (sej.), 3/4
How exercised 120

Civil offences, framing of charge for . . . . . . . . 459
triable by . . . . 3, 15, 23, 85-118, 299, 3OO

,, when jurisdiction to try, should be exercised by 85,86
Civilian, action by, against members of, for acting without

jurisdiction 119,128,131-2
,, misconduct of, at .. .. .. .. 292,377-8

in India, at .. .. .. .. 427-9
Closing of court . . 48, 32O, 468, 469, 40, 4$7, 4, 496, 497, 319
Colonies (q.v.).

Commanding Officer's powers. (See C.O.)
Composition of, for trial of C.O., and other o.T.cers 37, 41,

314, 315, 466
Constitution of 36, 37, 39, 312, 314, 318, 463, 466

enquiry as to legality of .. .. 41-2,119,466-7
illegal 119, 4OO

Contempt of court by civilians. . .. .. .. 292,378,493
,. form of commitment . . 39$
,, ,, by person subject to military law 50,

292-3, 492, 340
Convening. (See Convening Officer.)
Conviction by, bars re-trial by C.O. or C.-M. 35, 3O9, 311,

4OO, 455, 475
Counsel at 42, 46, 379, 307-9
Court of Inquiry, proceedings of, inadmissible as evidence

before 75, 79, 322
Criminal liability of members of . . . . . . . . 120, 141

Crown, power of, to constitute .. .. 12-14

Custody of accused at . . . . . . . . . . . . 42

Death, sentence of, by. (See Death.)
Delay in assembling 287, 3OO, 3O8, 456
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Courts-Martial oontd.

Delay in, convening officer's power as to . . . . . . 31

report as to .. .. .. .. 3O6, 3O8, 453, 463
Delegation of powers. (See Delegation.)
Descriptions of . . . . . . . . . . . . . . 35
Discretion of, as to sentence .. .. .. .. .. 51
Dissolution of 32O, 463, 4$$, 498, 499
District

Assembly of, form for . . . . . . . . . . 559

Composition of 36, 314, 317, 463, 460-6
Convening of. {See Convening Officer.)

Corps of members of, rules as to .. .. .. .. 41,465-6
Death penalty, cannot award .. .. .. 35, 86 (c), 314
Delegation of power to confirm. (See Delegation.)
Finding and sentence, confirmation of .. .. 52,321,376
Members of, qualification of . . . . . . 37, 314, 465
Penal servitude, cannot award .. .. .. 35, 86 (c), 314
President of, qualification of . . 37, 314, 315, 431, 463, 467
Punishment by, limitations on power of 35, 86 (c), 314, 315, 431
Right of soldier to elect trial by 29, 30-33, 3O9, 31O,

311, 312, 454,456,457

Early history of 9, 10

English Law to apply to 1, 378-9, 501
Evidence (q.v.).

Field general
abroad or on active service, can only be con-

vened 39,315-6,5/5-6
,, acquittal by . . . . . . . . . . 322, 518

adjournment of , . . . . . . . . . 5/9

arraignment of accused at . . . . . . 518

assembly of, form for . . . . . . . . 55*0

charge before .. .. 5/7

composition of .. .. .. 39,316,5/6,5/7
convening, restrictions on . . 39, 315-6, 5/5-6
death sentence by, confirmation of . . 321, 5/9, 520

,, must be unanimous . . 39, 316, 51$
defence by accused before . . . . . . 518
definil ion of terms in Rules relating to . . 321

finding : nd sentence, confirmation of 316,
321, 322, 5/9, 520

members of, disqualification of . . . . 317, 516

oaths, forms of .. .. .. .. .. 51^-8
object and jurisdiction of .. 39,313.316,343
offences triable by . . . . 39, 3OO, 316, 5/6

,, penal servitude, confirmation of sentence of 321, 51 9, 520

plea to jurisdiction of . . . . ... . . 5/6?

powers, general provisions as to .. 39,5/6,5/9
president, appointment of . . . . . . 316, 5/6

proceedings of 310,317,519,520
forms for . . . . . . 581-2

Rules of Procedure, application of, to . . 520
several accused, trial of.. ; . .. .. 5/7
transfer from, to another court. . . . . . 5/9

,, trial, procedure at .. .. .. .. 517,518
view of place, &c. .. .. .. .. 5/9

,, votes, general provisions as to . . . . . . 5/9

witnesses, oath to . . . . . . . . 518

Finding and sentence (q.v.).
Forms for assembly of 55&-560, 580-2

j>
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Courts-Martial contd.

Forms of charges for offences in relation to . . . . . . 540
General

Charge to be submitted to judge-advocate-general . .

Composition of ........ 36, 37, 314, 463, 465-6

Convening of. (See Convening Officer.)

Corps of members of, rules as to . . . . . . . . 41, 465-6
Death penalty, alone can award . . . . . . 35, 314
Delegation of power to confirm, &c. (See Delegation.)
Finding and sentence of, confirmation of .. 52, 321, 375, 42
Forms for assembly of . . . . . . . . . . 55?
Members of, qualification of .. .. 37,314,317,465
Object of .............. 38

Officers, alone can try . . . . . . , . 35, 39, 314
Penal servitude, alone can award .. .. .. 35,279,314
President of, qualification and rank of 37, 314, 315,

431, 463, 466, 4^7

Proceedings of, form of .. .. .. .. .. 560-579
Punishment not increased because of trial by . . . . 49-50

Waiting officers should be appointed for . . . . . . ^63
Hours of sitting............ 41, 497, 498
Illegal sentence by . . . . . . . . . . . . 128
Incidental questions arising at, procedure on. . . . . . SOU
India (<?..).
Insane persons, trial &c. of. (See Lunacy.)
Judge advocate (q.v.~).

Jurisdiction of, amenability of accused to . . . . 42, 45$, 467-8
excess of, powers of civil courts in case of

3, 119, 120, 410
in civil offences .. .. 23, 85-6, 299, 3OO
restrictions as to . . . . 35, 36, 3OO, 4OO-4

,, ship, in case of offences on board . . . . 36, 435
,, special plea to. . . . . . 44, 469, 472, 473~4> 3-18

Majority of opinions, decision to be by .. .. .. 499, 319
Members of

Absence of, effect of ............ 48, 499
Actions against. (See Actions.)
Appointed or detailed by convening officer . . . . 37, 462-3
Auxiliary forces, officers of, when included as 37, 170,

207, 317, 422, 466
Cannot be added after arraignment . . . . . . 499

,, confirm finding or sentence .. .. .. 322,5/9
Corps of, generally immaterial . . . . 36, 41, 317, 405-6
Disqualifications for acting as .. 37, 42, 314, 315, 317, 463
Eligibility of .. .. 41,312,313,314,315,465,467,5/6
Errors of judgment, not liable for ........ 132
Illness of, effect of ............ 49$
Legal minimum 36, 42, 43, 119, 314, 315, 32O, 462, 463,

464, 467, 469, 4$8, 49$, 499

President to be included in calculating . 467
List of, to be given to accused . . . . . . . . 40, 461
New .............. 43, 464, 499
Objection by accused to. (See Challenge, above.)

Opinions of, to be stated separately on each charge (see
also Vote below) ........ 48, 480-1, 499, 500

Personal interest in case, disqualified by .. .. 37,41,46-5
Precedence of...... . . . . 41
Rank of .......... 41,314,315,466
Responsibility of, for irregular procedure . . . . . . 490-1
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Courts-Martial contd.

Members of contd.

Seating of 41, 492
Supernumerary, previous attendance as, required . . 465
Swearing of 43, 318, 470, 471, 500, 517
Vote, cannot abstain from giving . . . . . . . . 48, 499

mutt be kept secret. (See also Opinions, above.) .. 319
Witness, competent for defence only . . . . 77, 317, 502

Memoranda for guidance of . . . . . . . . 5$1-3
Military knowledge of 57, 58 (a), 272, 274, 277,284, 28G, 29O, 501
Militia (q.v.).

New, convening of 43, 32O, 464, 473, 49S
Oath to members and officers . . . . 43, 318-9, 470-2, 500, 517
Objections to members, interpreters, &c. 42, 43, 317, 468-470,

500-1, 5/7
Offences in relation to . . . . 291-3, 540, 554

(See also Civil, and Contempt above.)
Officer cannot demand, when under arrest . . . . . . 26
Officers attending for instruction
Oath or declaration by .. .. .. 43, 318-9, ^/O-/
Presence when court closed .. .. .. .. .. 497

Officers in waiting at

Appointed or detailed by convening officer .. .. 36(e), 463
Challenge of, filling vacancies .. .. .. .. 469,470
Names given to accused . . . . . . . . . . 46 1

Vacancies filled by 41, 42, 46-1, 463, 469
Open, rules as to 42, 48, 322, 483, 487-8, 496-7
Opinions to be taken separately . . . . 48, 480-1, 499, 500
Orders of, forms of 34O, 52$, 5S5-604
Penal Servitude (q.v.).

Perjury, when triable before 106,293
Persons not belonging to H.M. forces, trial of

, by . . . . 433-4
Plea (q,v.).
President (q.v.).
Private deliberations .. 48,320,496-7
Procedure, general provisions as to 39-51, 32O, 34O, 466-472,

492-601, 52$

irregular, responsibility for . . . . . . 490-1
Proceedings of

Copy ot, payment for 37C 7, 312, 520

right of person tried to 378,5^2
Custody of 49, 511
Erasures not allowed in . . . . . ; . . . . 510
Evidence, admissible as .. .. ., .. .. 4OCI-7
Pield general court, form of, in case of . . . . . . 517, 581-2
Forms

of_ 49, 528, 560-579, 5$1-2
Information or advice to court to be entered in . . . . 514
Inspection of 511
Loss of .. .. 512,5-20
Meaning of 49
Memoranda as to 5$3
Preservation of, period of, &c .. .. 512,520
Q.uestions to be entered whether answered or not . . 80
Rules as to entries in, &c 48,510-1,514,517
Signing and dating of . . 49, 4$3, 4$6, 487, 491, 512, 561
Special reports not to be entered in .. .. 49, 510, 511
Transmission of .. .. $1,483,486,494,499,511,520

Prosecutor (q.v).

Public, open to 42, 48
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Co arts-Martial contd.

Punishments by (q.v.).

Re-assembly of, for revision of sentence . . . . . . 4$7> 4$$

Regimental
Assembly, forms for .. .. .. . . . . . . 55;?

,,
limit of time for . . . . . . . . . 436, 46%

C.O. may convene 39, 312-3, 456

Composition of 36, 312, 462

Convening officer oE 38,39,312-3,462
Finding and sentence, confirmation of ., .. .. 52.321
Members of, qualification of . . . . . . . . 36, 313, 462, 465

Object of . . . . . . . . . t

Powers of . . . . . . . . 35

President of, qualification and rank of . . . . 37, 312, 46%
Punishment by, limitations on power of 35, 86 (c), 312,

314, 334, 337, 35?
Ship, may be held on board in case of N.C.O. .. 36, 313, 607

procedure on board .. .. 33,312,313,435,606-7
Remand for trial by, procedure on . . . . . . 31, 39, 436

Reporters, admission of.. .. .. .. .. 48

Reserve forces, offences triable by 35, 415, 421, 621-2, 625, 628-9, 645

Right to have, when character impugned . . . . . . 40

Royal Marines (q.v.).

Rules as to power of Crown to make . . . . . . . . 34O
Sentence. (See Finding and Sentence.)

Service, forfeiture of. (See Service.)
Several accused, trial by one court ; procedure . . 43, 500, 5/7

Ships. (See Regimental Ship, above.)
Sitt ings, period of . . . . . . . . . . . 49$
Soldiers' right to claim trial by 29, 30-33, 3O9-312, 454, 456, 457

Special reports by, to be made in separate document 49, 5/0, 511

Summary, abolition of .. .. . . .. .. 324
Superior authority, reference of case to .. 30,31,39,40,454-5
Time limit for application for . . . . . . . . . . 39

commencement of trial 35, 36, 4O1, 4O2-3, 422, 475
Transfer from field-general to ordinary .. .. .. 519
Trial (q.v.).

Validity of, not affected by invalid appointment of J.A.G. . 513
View place, power of, to

'

55,320,497,5/9
Volunteers (q.v.).

Warrant officers (q.v.).

Warrants, in relation to. (See Confirming Officer and

Convening Officer.)
Witnesses (q.v.).

,, for prosecution must not sit on . . 77, 31 1

?, 4^5, 505, 5/6

,, power of, to call . . . . . . . . 47, 502, 506

Cowardice, offences of 268-9,554,544
Creditor of soldier, restrictions on . . . . 208, 39O, 392, 674
Crescent used for Red Cross on Hospitals, &c., by
Mahominedans .. .. .. .. .. .. .. 235

Crimes. (See Offences, and under each Offence?)
Crimes and Punishments under the Army Act 267-3OO
Criminal Evidence Act, 1898 75 (/), 76, 379, 4OO, 40, 501, 504
Criminal Law, authorities on .. .. .. .. 86(6)
Criminal Proceedings, liability of military officers to 3, 120, 141-144
Criminal Responsibility.

Accidents, in relation to . . . . . . . . . 91

Compulsion, in relation to . . . . . . . . . . 88

Consent, in relation to .. .. .. .. . .. 91,94,96
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Criminal Responsibility contd.

Drunkenness, in relation to . . . . . . . . 22, 88

Force, for use of . . . . . . . . . . . . . . 92

Homicide, for, where no legal excuse . . . . . . . . 98

Ignorance, in relation to . . . . . . . . . . 87-89
Innocent agent, act done through, for . . . . . . 89

Knowledge of intended offence, in relation to .. .. 90

Necessity . . . . . . . . . . . . . . . . 88

Negligence . . . . . . . . . . . . . . 92, 94

Omission, acts of, in case of . . . . . . . , . . 04
Parties to offence, of .. .. .. .. .. .. 89

Criminals &c., compulsorily enlisted in army . , 152, 156 (f)
Cross-examination (see Witness).
Crown.
Army in peace, statutory power to govern . . .. 13, 14, 159

,, war, prerogative power of . . . . . . 13, 14, 137 (a)
Lieutenants of counties appointed by, under Militia Act

147 (d), 201, 642
Officers hold at will of the 124 ()
Powers of, in relation to articles of war . . 12-14, 24, 137 (a), 339

discharge of soldiers . . . . 185, 190
militia . . 169, 170, 201, 634, 651-2

,, to maintain good order .. .. .. .. 4

,, to make regulations as to command 194 (c), 202, 207, 34S-1
,, ,, rules of procedure .. .. .. .. 34O

Proclamation of martial law in a colony by the . . . . 4 (d)

Purveyance, right of . . . . . . . . 147, 177, 180

Crying down Credit .. .. .. .. .. .. 208

Currency, British, equivalent in India and Colonies . . 49
Custody.

Civil 329, 336, 411
Intermediate, in case of military convict .. 327, 329, 332, 384
Retention in, before trial, report on necessity of . . . . 287, 453

unnecessary . . . . . . 287, 3O7-8, 453
Tiolence to custodian .. .. .. .. .. .. 277
(See also Military Custody.)

Custom of the Service 2 (c), 134, 291, 41O, 323, 537
Customs of War 2, 2 (c)

Cyprus, included in term Colony in Army Act 323, 334, 439, 527

D.

Damage, compensation for, stoppages to make good 33, 86, 385,
3SO-9, 460, 4S4, 332

Damages.
Actions for, in respect of excess, &c., of jurisdiction 120, 128-141

,, tender of amends .. .. .. .. 144,409,646
time limit for bringing .. .. .. 144,409, 41O

,, what courts competent to try . . . . . . 144, 41O
Wangcrous Acts, offences and penalties . . . . . . 97, 113

Dates, insertion of, in charge . . . . . . . . 459, 4S2, 331

Day, reckoning of, for purpose of stoppages . . 387-8, 389, 39O
Deaf and Dumb as witnesses .. .. .. .. 77
Death.
Funeral expenses . . . . . . . . . . . . C70, 679
Justification and responsibility for causing . . . . . . 93, 98

(See Regimental Debts.)
Sentence of, active service, on (see Offences below).
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Death contd.

Sentence of, articles of war, punishment under, by . . 24, 339
colonies, in, approval by Governor, when required 53, 322
commutation of . . 3O6, 325, 5S'5 (b), 387 (rf), (g)

confirmation of 52,321,5/9,520
courts-martial, district, cannot award .. 35, 86 (c), 314

field- general, verdict must be

unanimous .. .. 39, 316, 5 IS

,, general, can award. . .. .. 35,314
two-thirds majority neces-

sary .. .. .. 314, 500

n ,, regimental, cannot award. . 35, 86 (<), 312

desertion, formerly punishable by .. 11, 12, 13, 154 (c), 171

execution of, responsibility for

,,
fraudulent enlistment, formerly punishable by 12, 13, 157

India, approval by Govermr-General, when

required 53,322,324
,, mutiny, formerly punishable by .. .. .. 12,13

offences in relation to enemy punishable by . . 267-9
punishable by ".. .. 273,274,276,299

,, on active service by 23, 24 (c),

53^171, 268, 271, 378, 3O6, 322

Violence, by, in prison or detention barrack in India . . 383
Debt, Regimental. (See Regimental Debts.)
Debtors released conditionally on enlisting .. .. 152, 156 (/)
Debts of soldiers .. .. .. 14 = 208,392,393
Declaration.

Dying, when evidence . . . . . .

False 290,390,539
Of deceased persons, when evidence .. . . 70

Solemn, in lieu of oath

Before investigating officer . . . . . 4$4

False, respecting pay .. .. .. .. 39O
Forms of 47^,472,505,5/6?
Members or officers of courts, by

Court of inquiry, on recovered prisoners of war . . 522
Courts-martial 43, 319, 4/0-2, 5<l8

Refusal to make, or oath .. .. .. .. 291,505,540
Witnesses, by

Before C.0 309,454
C.M 47, 77, 96, 319, 505, 51$

,, court of inquiry .. .. .. .. .. 341,522
investigating officer . . . . . . 4-54

Refusal to make .. .. 291,505,540
Declaration of St. Petersburg, 18C8
Decoration. (See Military Decoration.)

power to f arfeit extends only to Military . . . : ;

Deductions from Pay. (See Pay.)
Defence.
Accused (<?.i>.).

Form of proceedings relating to .. .. .. .. 567-572
Procedure . . 45-6, 473-4$0, 493-4, 30S, 51S

,,
when accused only witness to fads .. .. 45,47^-9

,,
witnesses are called . . . . . . 45, 47^> 4&0

Deferred Pay. (See Pay.)
Definitions and Explanations of Terms.

Active list . . . . . . . .

Active service, on .. .. - 435
7

Army Act . . ,,
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. .

. .

. .

. .

438
439

439, 442

397, 45$
284

439, 442
43?

Definitions and Explanations of Terms contd.

Auxiliary forces . .

Battalion . . . .

Beyond the seas . .

Certified copy . .

Charge . . . .

Charged with care of

Colony
Commander-in-chief

Commanding officer . . . . 195, 274, 282, 283, 291, 313, 525

of a corps or portion of corps
Commutation of sentence .. . . 326

Competent military authority . . 347, 351, 36O, 361, 523, 524, 525

Constable .. . 441

Corps 206,438,441
County Court Judge . . . .

County for purposes of Militia Act

Court, civil . . . . . .

,,
of law . . . . . .

,, ,, summary jurisdiction

,, superior . . . . . .

,, supreme . . . .

Discharging authority . .

Embezzlement . . . . . .

Enemy . . . . . . . .

Foreign country . .

Full pay service . .

Governor . .

Governor-General

Half-pay . .

Horse . . . .

India .. ..

British . .

native of . .

Judicial notice . .

Justice of the Peace

Lieutenant of county . .

Lord Lieutenant of Ireland

Military convict

. .

. .

. .

,

. .

. . . .

..

I

*

*

,,

,,

custody
decoration

. .

..

.

..

. .

prsoner
rewards

Militia . .

Misdemeanour

Mitigation of sentence

Month . , . .

Non-commissioned officer . .

Oath ,. .4 .

Officer . . . .

superior. .

who investigated charge

Out-pensioners of Chelsea Hospital
Personal interest . .

Police authority . .

Prescribed . . . . . .

Prison, authorized . . . .

military .. . . ..

penal servitude. .

441
647

.. 44O, 501
441

44O-442
44O
44O

t ''-'/

21,101
439

439,442
414
440
439
414
441

439,441
439
439

57, 501
355-6

.. 619,664.
436
321

306,30?
439
ooo
<* -\ a

439
438, 6+8

440
326

442,525'
437

440,442
437, 441
275,437

317
629

..

..

441
440, 630, 648

332, 333, 336, 384
333, 382, 383, 384

331
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Definitions and Explanations of Terms contd.

Prison, public . . . . . . . .

Proceedings

Proper military authority . . . .

Purporting
Railroad . . . . . . . .

Regimental
Regular forces

Remission of sentence . . . . . .

Reserve forces . . . . . . . .

Retired pay . . . . . . . .

Secretary of State
Soldier . . . .

undergoing detention . . . .

Station beyond the seas .. ..

Stealing . . . . . , . . . ,

Summary conviction

,, Jurisdiction Acts . . . .

Swear ..

Unlawful assembly
Volunteers and volunteer forces . .

Year

Defraud, conspiring to . .

Delegation.

Commanding officer's powers to award minor punishments.. 29, 33
Courts -martial

District, of power to convene and confirm 39, 52, 314, 315,
321, 376, 603-4

General, of power to convene and confirm 38, 52, 314,
321, 374-5, 602-3

Regimental, of power to convene . . . . . . . . 39

Secretary of State's duties as to descriptive return of

deserter? .. . .. .. , 397
Delirium Tremens .. .. .. .. .. .. 88,285
Departmental Corps and Departments of the Army . . 194

Depositions, adrnissibility of, as evidence . . . . . . 70

Deputy-Lieutenant. (See under Lieutenants of Counties.)
Descriptiye Return of Deserter, admissible as evidence . . 4O5

333, 335, 336, 382
49

52$
4O6
618
439

437, 441
326
437
414
436

437, 441
332
439
100
442
44O

44O, 442
211

.. 438, 664
442

.. 10i,lll

Bending and form of

Deserter.

Apprehension of, by civil power
Descriptive return of . .

Falsely pretending to be, penalty
Form of order for removal in military custody
Regimental debts .. .. .,

*

t v

397, 446

.. 396-7

..397,446
395-6

675, 683-4

18, 19

Desertion.
Absence without leave, and, criterion between . . . ,

conviction for, on charge of desertion

23, 279, 282, 324, 341
Astivc service, on .. ., ,. .. .. 278,279,403
Assisting or conniving at . . . , . . 281, 282, 336, 54$
Attempted, conviction of, on charge of desertion and vice

versd ............ 19, 57 (6), 279, 324
Confession of .............. 341-2
Court of inquiry, effect of record of, as conviction for

desertion .. .......... .. 341
Death, formerly punishable by . . 7, 11, 12, 13, 154 (c), 171
Deliberate evasion of special duty is , . . .. . . 18

(M.L.) 3 A
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Desertion contd.

Distance not a criterion. . . . . . . . . . .

Drunkenness, absence caused by . . . . .

Evidence of . . . . . . . . . . . . 61
, 493

False statement as to being guilty of . . 279, 291, 395, 539, 33/f
Forfeiture of previous service for . . . . 19, 185, 342, 345-6
Forms of charges . . . . . . . . . . . - 536, 54$'

Fraudulent enlistment, when chargeable as . . . . 19, 20, 2? 9

Furlough, by soldier while on . . . . . . . . . , 19, 412
General service, liability to, for .. .. , . .. 186,350
Inducing.. .. .. .. .. .. .. .. 396
Intention, eyidence of . . . . . . . . . . 18, 19, 22, 484
Kit, disposal of . . . . . . . . . . . . . . 683
Militia 172,204,639-642
New trial in case of .. .. ..' .. .. .. 36

Non-effective account of deserter . . . . . . . . 683-4
Offence of, what constitutes 18,19,278-280
Pay stopped during 32,342,386,388
Punishment for 19, 154, 185, 186, 187, 278-28O
Regimental Debts Act, application of, in case of .. 675, 682 4

Reserve forces . . . . . . . . . . . . . . 625-fi

Surrender, fact of, to be stated at trial for .. .. .. 4&4

Surrendering after . . . . . . . . . . . . 10

Trial for, after ceasing to be under military law . . . . 4OI
time limit for, after offence . . . 35, 36 (b), 4O1, 4O3

Detachment, commanding officer of, power of .. .. 33, 52.5

Detention.
Barrack

Colonial, removal of prisoners or soldiers to or from 333-4, 526
Commander-in-chief's power as to, on active service .. 383
Confinement in . . . . . . . . . . 54, 332, 4S7

Contempt of court, sentences served in .. .. .. 292, 492
Forms of commitment to 5$7, S$9, 590, 591, 596

discharge from .. . . .. . . .. 59*2,597

,, ,,
removal from .. .. .. .. .. 592-6

General provisions as to .. .. .. 54,332-4,382-4
Hard labour in .. .. .. .. .. .. 334
Imprisonment, serving sentence of, in .. .. .. 54,33*2
Naval prisoners may be sent to . . . . . . . . 334
Removals to or from, in U.K. and abroad . . . . . . 332-3
Transfer to .. .. .. .. .. .. .. 332

Barrack, Branch
Confinement in .. .. .. .. .. 27,54,334.^57
Hard labour in .. .. .. .. .. .. 334
Military custody includes .. .. .. .. .. 27,334
Soldiers may be confined in, while awaiting trial.... 27

Channel Islands, sentences of, in . .. .. .. 434-5
Commanding officer's power to award summarily, .. 31,32,

308 -9, 310, 456-7, 591

Colony, sentences of, in .. .. .. 54,336-7,881
Commutation of .. .. .. 305, 3O6, 326, 32?, 35O, 351
Day's, how calculated, for purposes of stoppages . . 388, 39O
Discharge with ignominy cannot accompany sentence of .. 2i, 3O6
Foreign countries, sentences passed in .. .. 334,337
Forms of orders, power to make rules as to .. .. .. 34O
Guard detention room, temporary confinement in .. .. 27,4^7
Imprisonment to be commuted to, in certain cases . . . . 24

India, sentences in .. .. .. .. 54,336-7,381
Isle of Man to be deemed colony for purposes of . . . . 434-5
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Detention contd.

Lunacy of soldier undergoing .. .. .. .. .. 38O
Month's, means calendar month . . . . 442, 52$, J/7 (a)
N.C.O. sentenced to, deemed to be reduced to ranks . . 432-3
Pay stopped during . . . . . . . . . . 32, 38O, 43J
Place of, in punishment scale .. .. .. .. 24, 3O3, 3O4

where served .. 54,332-4,337,381
Rooms, sentence served in .. .. .. .. .. 334
Rules as to .. .. .. .. .. .. L'i, 332-9
Sentence of, execution of . . . . . . . . 54, 332-8

maximum which may be imposed by C.-M. 3O3, 339
may not be carried out in a prison . . . . 54, 332

Soldier undergoing
Commitment of, procedure . . . . . . . . . . 4$$
Conveyance to or from hospital, &c. . . . . . . 332
Discharge of .. .. .. .. .. .. 333,334
Disposal of . . . . . . . . . . . . 54 (a)

Escape of .. .. .. .. .. .. .. 334
Forms of orders relating to .. .. .. .. 334, 5S'J-59i?

Insanity of .. .. .. .. .. .. .. 38O
Power to bring up as witness, for trial, &c. . . . . 333, 39-i

Ship, on board, restraint and custody of .. .. .. 332, 411
United Kingdom, provisions as to sentences of, in , . .. 333-5
Warrants for. power to amend. . .. .. .. .. 411

Devon Militia. (See Stannaries.)
Directors of Companies, restrictions on officers being . . 210

Discharge.
Abroad, conveyance home in case of .. .. . . 190, 354-5
Certificate of character given on .. .. ., .. 190,35?

discharge ,, .. .. .. 190, 1U7, 357
Competent military authority, by order of .. .. 190 (), 357
Confirmation of proceedings on .. .. .. .. 357
Conveyance home or to place of attestation, on .. 190,191, 355
Crown's power to .. .. . .. .. 185,190,357
Delay in .. .. .. .. .. .. .. .. 357
Disgrace, with, enlistment after . . . . 191, 295, 5^1 , 554, 63fj

meaning of . . . . . . . . . . 295, 636
Evidence of . . . . . . . . . . . , . . 4O4
False statement as to ., .. .. .. .. .. 291
Ignominy, with, cannot accompany sentence of detention . . 24?, SOS

in addition to penal servitude, &c... .. 303
,, ,, power of court-martial to sentence to .. 303

regimental court cannot sentence to 35, 312, 357
,, remission of, if imprisonment commuted

to detention . . . . . . . . 24
Invalided soldier, of . . .. .. .. .. .. Is6
Lunatic soldier, of .. .. .. .. .. .. 190,355
Militia, provisions as to . . . . . . . . . . 204, 63fi

Purchase of, within three months of enlistment . . 188, 347-8
Regulations as to .. .. .. .. .. 190 (c), 35K-7
Reserve Forces, certificates .. .. .. .. .. 190, !!'/"

Right of soldier to, after prolongation of service .. .. 353
on completion of term .. .. .. 354
where continuing in service after 21 years 353

,, illegality, &c., in attestation .. 189, 3G1
,, ,, serving without attestation .. 188, 31

Sentence not a ttected by .. .. .. .. .. 4O1
Trial after, limit of time for .. .. .. .. 35, 4OI, 4OJ

(M.L.) 3 A
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Discharging Authority .. .. 328-332, 334, 335, 337
Application for remission of sentences by .. .. .. 334
Officers prescribed as . . . . . . . . . . , . 523, 324

Discipline of Army. (See Military Discipline.)
Disclosures, injurious.. .. .. .. .. .. 297,5^2
Disease.
Concealment of .. .. .. . . .. .. .. 278
Feigning or aggravating . . . . . . . . 284-5, 557, 550

Disgraceful Conduct.
Forms of charges . . 537, 549-530
Offences and penalties .. .. .. .. .. 24 (c), 284-6

Disguised at Night, offence to be 113

Disloyal words, use of .. .. 297,5^2
Dismissal.

Wavy (q.v).

Officer, power of Crown to order .. . . .. .. 119

,, punishment of, by . . . . . . . . 3O2, 398
Sentence not affected by . . . . . . . . 3O4-5, 4O1
Volunteer, power of C.O. or C.-M. to order .. .. 206, 43O, 659
Warrant officer, power of C.O. to order ,. .. .. 35,431

Disobedience to Lawful Command.
Charges of, framing . . . . . , . . . . 16, 536, 5^7
Graver offence of .. .. .. .. .. .. 16,276
Illegal or impossible commands, to .. .. . . 129,130,270-7
Less offence of .. .. .. .. .. .. .. 16,276
Religious scruples no excuse for .. .. .. .. 18,276
Superior officer, to 16, 17, 18, 22, 276-7

Disorderly House, keeping of .. .. 97, 113
District Court-Martial. (See Courts-Martial.)
Doctors, communications to, not privileged .. .. .. 80

Documentary Evidence Act, 1893 .. .. .. .. 65
Documents.

Adrnissibility of, may depend on time of possession.... 62

Army Act, provision in, as to proof of, and of contents of

65, 71, 404-7
Attestation of, when required to be proved . . . . . . 63

Copies of 63-65,404-7
Definition of, for purposes of forgery. . . . . . . . 105
Evidence of .. 63,64,65,71,404-7
Execution of .. .. .. .. .. .. .. 63

Falsifying official 290,539,553
Forging and uttering .. .. .. .. ,. 105-6,114
Forwarded to President of C.-M. . . . . . . . . 463

with application for C.-M. . . . . . . 39, 604
Issued by military authorities, amendment of . . . . 411

unauthorized person .. .. .. .. 412
Memoranda on forms and .. .. .. .. .. 53~4
Primary evidence of . . . . . . . . . . . . 63, 64

Private, proved by production . . . . . . . . 63-64

secondary evidence of . . . . . . . . 63, 64
Production of, by prosecutor . . . . . . . . . . 47$\ 4$6

,, refusal by witness . . . . 292, 377, 505, 340
,, rules as to . . . . . . . . 79, 379, 301

verbal request for, may be disregarded .. 303
Public and private, distinction between . . . . . . 63

,, copies of, when admissible . . . . 64, 65, 71, 4O4-7
,, Documentary Evidence Act, 1895, provisions of, as to

proof of . . . . . . . . . . . . 65

hearsay evidence, application of rule of, to . . . . 71
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Documents contd.

Public, issued by Board of Agriculture and Fisheries, as

evidence .. . . 65 (b)

meaning of . . . . . . . . . . . . 64

proof of . . . . . . . . . . . . . 64
statements in, when admissible as evidence. . . . 71

Rules as to reception in evidence of . . . . . . . . 80

Secondary evidence of . . . . . . . . . . . . 63, 64

Signing in blank, penalty for .. .. .. .. .. 290,539
Suppression of, penalty for . . . . . . . . . . 29O, 539

Dos Stealing 103 (a), 117

Driving Furiously 97,113
Drogheda, application of Militia Act to . . . , . . 651 (a)
Drunkenness.
Accused not to be brought up while drunk . . . . .. 29
Active service, on .. .. .. .. .. 21, 24 (e), 3O9
Aggravated offence of . . . . . . . . . . . . 24 (c)

Court-martial, trial by, for 21, 22, 28G
Drugs, produced by .. .. .. 21,88
Duty, after being warned for .. .. .. .. .. 22, 3O9

,, on 21-22,309
Fine for 22, 31, 286, SOS, 3O9, 31O
Forms of charges for . .. .. .. .. .. 537, 55 /

Offences during, responsibility for . . . . . . . . 22, 88
Officer to be tried for . . . . . . . . . . . . 21
On post, framing of charge in case of . . . . . . 531

Punishment for. (See Fine, above.)
Sentinel drunk on post 23, 2*31, 2?2, 535

Summary dealing with, by C.O. 21, 29, 31, 32, 3O9-311,
431, 453, 457

Dublin, application of Militia Acts to .. .. .. 648
Duelling, offence of . . . . . . . . . . . . 298, 542
Duty.

Officers exempt from licence duty for soldier servants . . 209
Probate of will of soldier dying on service, exempt from

stamp duty . . . . . . , . . . . . . . 209

(See also Regimental Debts.)
Dwelling House, meaning of, in relation to burglary . . . 103 (c)
Dying Declarations, as evidence 68-69

E.

Earl Marshal, office of .. .. .. .. .. .. 8,9
Edinburgh, application of Militia Act to . . . . . . 648
Effects of Officers and Soldiers. (See Regimental Debts.)
Elections.

Eight of voting at , , 210, 43O, G-14

Soldiers not being electors, excluded from . . . . . . 210
E mbezzlemedt.

Evidence of .. .. 71 (a), 102

Meaning of term .. .. .. .. .. .. 21,101-2
Military offence, when to be treated as . . . . . . 20

Prevention, officers' responsibility for . . . . . . . . 21
Prosecutor to make opening address where charge of '. . 477
Public servants, by . . . . . . . . . . . . 102
Punishments for. . . . . . . . . . . . . , 113, 284
Keceiving property embezzled . . . . . . . . 104, 285, 537
Reference to confirming authority as to whether [facts con-

stitute
'

,, .. '.. ..
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Embezzlement contd.

Eegimenfcal or public goods, of 20,21,283-5,537,5^9
Restitution of property embezzled .. .. .. .. 343
Theft, acquittal on charge of, bar to trial for embezzlement 102

,,
conviction of embezzlement on charge of, and vice

versa 48,57,102,284,324
Enemy.
Meaning of, in Army Act .. .. .. .. .. 439
Military Occupation of country (q.v.).

Misbehaviour before 268, 269, 53^, 544
Offences in relation to .. .. .. .. .. 267-27O, 534
Kioters, &e., may be treated as .. .. .. .. 1,43!)

England, imprisonment with hard labour in .. .. .. 3O4
Enlistment.

Aliens, regulations, &c., as to .. . . . . 188, 189, 190, 358
Appointment to corps on . . . . 186, 191, 194 348, 349
Apprentices, of 189,358-9,443
Army Act, application of, to enlistment under previous Acts 187

general provisions of ,
as to .. .. ..344-361

Attestation (q.v.).

Auxiliary forces, application to, of Army Act .. 429, 43O
. Bounties formerly paid on .. .. .. .. .. 156. 157

Character, false statement as to, on .. .. .. .. 191,360
Colonies, in .. .. .. .. .. .. 192,357-8
Competent military authority for purposes of .. . . 347, 361
Completed by attestation . . . . . . . . . . 347
Criminals, debtors, &c., released conditionally on .. 152, 156 (/)
Error in, claim to discharge for . . . . . . 189, 36O-1
Extension of term of original.. .. .. .. .. 184,345
False answers or declaration on. (See Attestation.)
Fraudulent

Confession of, procedure in case of. . 19 (b), 185, 341-2, 345
Desertion, distinction between, and ,, .. .. 18,19,20
False statement as to. . .. .. .. .. .. 291,539
Forfeiture of service . . . . 185-6, 341-2, 345-6, 4O3, 425
Forms of charges for. . . . . . . . . . . . 536
General service, liability to, as punishment . . 186-7, 35O-1
Militia (q.v.).'
Offence of 191,279-281,536,5.^
Pay stopped during time in custody on charge of 341-2, 388
Punishable formerly by death . . . . . . . . 12, 13, 157
Keserre forces. . .. .. .. .. ., .. 204,040
Trial, after ceasing to be under military law .. .. 35, 4O1

,,
time limit for commencement of .. 35, 36 (b), 4O1, 4O2

Volunteers .. ., .. .. .. .. . . 20
4-, 640

Yeomanry 204,280-1,640
General service, for .. .. .. .. .. .. 186,348
History of 152-4, 156-8

Ignominy, of men discharged with . . . . 191, 295, 541 , 554, 636
Indentured labourers in Colonies, of . . .. .. 189, 359, 443
India .. .. .. .. 192,428-9
Irregular or unlawful 187 (e), 191, 296, 36O, 541
Militia (q.v.).

Minors . . . . . . . . . . . . . . . . 189

Negroes and inhabitants of Protectorates .. .. .. 190,358
Oath of allegiance .. .. .. .. .. .. 188,346
Offences in relation to 191, 295-6, 36O, 041

forms of charges for . . . . . . 54'!, 554

Pay, effect of acceptance of . .. . = .. .. 183,
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Enlistment contd.

Procedure on 188,346-7,351-8
Proof of 188, 4O4
Re-engagement (<?)
Reserve forces .. .. .. .. ..345-0,626,640
Secretary of State's powers as to terms of . . 184, 344-5, 351
Shilling, acceptance of, on .. .. .. .. 187-8,341
Terms of original 18 i, 190, 344, 357

,, variation of . . . . . . . . . . 187, 344
Twice, in two corps, procedure and punishment . . 191, 28O-1
Voluntary, beginning of .. .. .. .. .. 15(5

Equipment, Ammunition, &<*.

Damaging or losing, pay stopped for . . . . 33, SO, 38ft, 389
Not to be seized for debt 208,393
Offences in respect of 33, 287-8, 288-9, 385, 398-9, 538, 552-3

Pawning, &c Z88-29O, 460, 53$, 552

Purchasing from soldiers, penalties .. .. .. 398-4OO
Error.

In documents, amendment of .. .. .. .. .. 411
In orders, &c., does not nullify .. .. .. .. 298,411
Not necessarily an offence .. .. .. .. 29O, 293
Of judgment, no liability for .. .. .. .. .. 132

Writ of . . . . . . . . . . . . . . . . 13G

Escape.
Assisting to .. .. .. .. .. .. 90, 108, 113

From arrest, confinement, &c. .. .. .. 27, 288, 53$, 55J

Escort.
At trial 42, 504

Resisting an .. .. .. .. .. .. . 277, 53 <i

Escuage .. .. .. . . .. .. .. .. 149,154
Evidence.

Abstract of . . . . . . . . . . . . . . 45$, 4^3
.Accomplice, of . . .... 67, 68 ('<), 74, 76, 78

Accused, acts and declarations of, as . . . . . . . . 63

admissions by . . . . . . . . . . 73

by, against another accused person. . . . 4<y2, 4V4> so-i

death or illness of, as to .. .. .. .. 4'*')

for, court may adjoiirn for production of , . . . 49S
in mitigation of punishment .. .. 47^,476,47^
in support of plea in bar . . . . . . . . 475

,, to jurisdiction . . . . 44, 4~3, 474

,, making statement, cannot give .. .. .. 509,5/0
,, omissionby, to give,Judge-Advocate may comment ou ^St/

,, prosecutor may not comment on

45, 479, 49-i~4

,, summary of, entitled to .. .. .. 31, 456, 46 /, 515
to be taken down in presence of accused . . 30, 454~6, 315

Admissibility of 56,59-73,405,500
Army Act, provisions of, relating to .. .. .. 379,404-7

,, circulars, orders, &c., admissible us . . . . . . 4O5
Banker's book, entries in, as .. .. .. .. .. 70 (d)
Best obtainable 59, 63-68, 71 (a), 80
Burden of proof (see Proof lelow).
Character of accused, as to . . . . 59, 60, 62, 78, 4$'3, 484, 504

Circumstantial, and direct, distinction between . . . . 55, 65-66

good and bad, illustration of difference between 6

Civil conviction or acquittal, of .. .. .. .. 406,4^4
courts, rules of, to be followed . . , . 1, 3, 56, 379, 501



746

[References to tht A.A. are in thick type, those to the R.P. in italics.']

Evidence oontd.

Confession-

Accomplice, by . . . . . . . 68 (b), 74
Definition of .. .. .. .. .. .. ..73 (a), 74

Involuntary, facts discovered through, when admissible as 75
under threat, &c. . . . . . . . . 74

Rules as to . . ... . . . . . . . . . . 74-5

Secrecy, under promise of . . . . . . . . . . 75

Voluntary . . . . . . . . . . . . . . 74, 75
Whole confession must be given . . . . . . . . 75

Conspiracy, in oase of . . . . . . . . . . 62-3, 74 (a)

Convictions, of previous . . . . . . . . . . 78, 504
Court, duty as to rules of . . . . . . . . . . 71

,, of inquiry (g.v.)
Criminal Evidence Act, 1898 75, 3*39, 50-/, 504
Deceased person, declaration by, as . . . . . . . . 70

Depositions admissible as . . . . . . . . . . 70

Descriptive return as . . . . . . . . . . 4O5
Direct (see Circumstantial above).

Discrepancy in . . . . . . . . . . . . . . 47, 71

Disposition, general, of, not admissible . . . . . . 60, 78

Documentary, rules as to . . . . . . . . . . 63, 4J
Documents (q.v.).

Dying declarations, admissible only in murder and manslaughter 68
rules as to admissibility of .. .. 68-9

,, illustration of . . . . . . 69

Embezzlement, of .. .. .. . . . .< 102
Exclusion of . . . . . . . . . . . . . . 56, 59

Expert, rules as to . . . . . . . , . . -. . 72

Facts, as to (see Kes gestse below).

False, before court of inquiry . . . . . . . . 75, 79, 23
,, offence and penalty .. .. .. .. 293,540,554

Feelings, bodily or mental, statements as to, admissible as . . 70
Government publications as .. .. .. ..65, 4O4-5, 424
Handwriting, as to .. .. .. .. .. .. 72

Hearsay, admissible in certain cases . . . . . . . . 68

,, application to public documents . . . . . . 71

,, definition . . . . . . . . . . . . 68

,, inadmissible . . . . . . . . . . 59, 62, 68, 73
res gestce statements . . . . . . . . . . 68, 69

Identity of persons named in document, of . . . . . . 4O6
Indian Evidence Act, 1872 .. .. .. .. .. 378
Indirect (see Circumstantial above).

Insufficient, charge dismissed on .. ..28,29,40,454,455,46^
Intention, knowledge, &c., as to 61-62,90-91
Introductory notes on . . . . . . . . . . . . 55-57
Judicial notice .. .. .. .. .. .. 57,58,507
King's evidence . . . . . . . . . . . . . . 70

regulations, of .. .. .. .. .. .. 4O4
Military knowledge, judicial notice taken of matters within 57

Militia, Army Act provisions applied to .. .. .. 645
Mode of giving . . . . . . . . . . . . . . 80-84
Motive .. .. .. .. .. .. .. . . 62
Narrative form, to be recorded in .. .. .. .. 510,511
Nature of. . . . . . . . . . . . . . . . 55
Notes of, witness may not read . . . . . . . . 73

Oath, not on 77 (a) , 469
,, on, accused may demand .. .. 29, 3O9, 311, 4^4

in court of inquiry . . , ,,
, . . . . 522
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Evidence contd.

Offences, connected, of . . . . . . . . . . . . 60-61
of several, to be kept separate . . . . . . 436

Officer, on charge against .. .. ,. .. .. 457~$
Opinion as to conduct as .. .. .. .. ..61,62,72

not generally admissible as . . . . . . . . 59, 71-78

Oral, rule as to . . . . . . .. 70, 71, 77
Orders or warrants as . . . . . . . . . . . . 4O5
Plea to jurisdiction . . . . . . . . . . . . 44, 473-4
Preparation for offence . . . . . . . . . . . 62

Presumption of innocence .. .. .. .. .. 46,58
Prima facie, not sufficient . . . . . . . . . . 46

use of .. .. .. .. .. .. 62,65
Primary, of documents . . . . . . . . , . . . 63. 64

Procedure, Rules of, provisions of, relating to .. .. 501-J

Proceedings of court-martial admissible in . . . . . . 406-7
,, of inquiry not admissible in . . 75, 79, 522

Proclamations in Ireland . . . . . . . . . . 65 (i)

Proof, burden of, on person alleging fact . . . . . . 58-9

,, ,, rules as to .. .. .. .. .. 46,58-9
,, shifting .. .. .. .. .. 59

Prosecutor, by, rides as to giving . . . . . . . . 477~8
Provocation, of. (See Provocation.)
Public records as

Questions to be entered on proceedings whether answered or
not .. , . . , . , . .. , .

Rape, special rule in case of

Read over to witness, to be

Rebutting . . . .

Refreshing memory
Regimental books, records in . .

Relevancy, rule of

Reserve forces, Army Act provisions applied to

Res gestce, rule as to statements forming part of

Rules of

Classification of

Discretion of court as to enforcement of . .

Meaning of . . . .

Special points requiring attention in

Secondary, of documents . . . . . . . ,

Statement of accused, how differing from
,, of facts, document may be evidence of . .

,, previous, cross-examination as to . .

rules as to (see Hearsay, above).
(See also Accused.)

Summary of, adjournment of case for taking down ..

copy of gratis, accused entitled to

how far admissible

80
70

47, 404, 503-6

47, 59, 483-5
73, 82

4O5, 4O6, 483, 4$5, 523, 5/5
59-63, 501

629

68, 69, 710), 73(a)

56, 59

83, 84, 509
. . . . 55

80
63-4
o/O

71 (a)
83

. . 30, 454-5
31, 436, 461, 5/5

70, 83.

463Judge-Advocate G-eneral, to be submitted to. .

memoranda as to . . . . . . . . 5S3

president of court, to be submitted to. . 31, 463, 464, 47%
production before court. ,

,, taking, compulsory
,, ,, mode of .. . .

,, to be considered by C.O.
use of, at trial

,, in cross-examination

Summing up of, by Judge Advocate . .

prosecutor ..

..31,41,456
.. 44 (/)
30-31, 454-5

456
31, 70, 83, 464

83

514
.. 4,5,478-9
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Evidence contd.

Text books on . . . ,

Verbal, not admissible as to bad character . .

Warrants as . , . . . . . , , .

Wife's. (See Wife.)
Witnesses, dissuading from giving .. ..

,, explanation by, of .. .. .,

,, to be read over to . . . .

Examination of Witnesses. (See Witness.)
Exemplary Manner (serving in), meaning of

Experts, evidence by
Explosives, using with intent to cause injury
Extension of Service
Extortion, offences of . .

56

484
4O5

108
47

47, 434, 505-9

4O3
72

97,113
184-5, 344-5

.. 103,113

F.

Fact, ignorance of, as excuse for offence .. .. .. 89
False. See Attestation, Documents, Evidence, Statements, &c.
False Accusations.

By accused 50,291,494,539,553
,, officer or soldier 291, 3O1, 3O2, 539, 553

Conspiring to make . . . . . . . . . . . . 108
False Answers on attestation. (See Attestation.)
False Pretences.

Cheating in connection with ..

Conviction for theft on charge of . . . .

Obtaining goods under .. .. .. ,.

Theft and, distinction between . . . .

False Reports, spreading, en active service . .

False Swearing, &c. (See Perjury.)
Featherstone Riot
Fees.
For attestation . .

,, certificate of acquittal or conviction . .

,, descriptive return of deserter .. ..

warrant for impressment of carriages . .

Feigning Sickness
Felony.
Concealment of a . .

Consequences following conviction for

Meaning of

Regimental Debts Act, modification in case of
Table of

Fencibles
Ferries in Scotland, payment for
Field Punishment.

Active service, on, by C.O. ..

,, ,, C.M. 24, 39, 3O3, 3O6, 316, 518, 551, 577, 595
Commutation of other punishments to . . . . 3O4, 3O6
Conditions essential to legality of .. .. .. .. 3O6
Forfeiture of pay for . . . . . . . . . . . . 32, 386
Month in sentence of, means Calendar month 442, 528, 5J~ (a)
N.C.O. cannot be awarded by C.O. . . . . . . . . 32

involves reduction to ranks in case of .. 432-3,577
Provost Marshal's powers as regards soldiers undergoing 34, 342-3
Rules as to 24, 3O3, 3O4, 3O6, 59S-9
Substituted for summary punishment , 24

(c)

.. 104,114,
103

. . 102-3, 114

100, 102, 18
.. 269, 27, 53^

214 (<), 217 (d), 220

347
4Ofl
3*17
368

. . 284-5, 537, 550

108

87
392

675, 682, 684
.. 109-118
.. 176,193
. . 182, 392

32, 3O9, 31O, 59$
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Finance, Army, history of . . . . . . . . . . 159

Finding and Sentence.
Confirmation and Confirming Officer (q.v.).

Finding
Acquittal .. .. 36, 48, 49, 32O-3, 476, 4$3, 500, 5/S

honourable, when correct . . . . . . 48, ^S^-2
Alternative charges, on .. .. .. 476, 45' /, 4$%> 4$9
Confirming authority, reference to, before. . . . 48, ^1-2, 5/3
Consideration of .. .. .. .. . . 45, 46, 48, $?0-^
Form of 48, 49, 48-1-3, 573

"Guilty" 48, 49, 324, 481, 483-5, 494
Insanity, special, as to .. . . ..88 (a), 38O, 4&7, 49 'I

Non-confirmation, effect of.. .. .. .. .. 36
" Not guilty

"
(see Acquittal above).

Plea in bar, as to . . . . . . . . . . . . 44, 475-6
Procedure and rules . . . . . . . . . . 48, 49, 4$0, 483
Record and form of . . . . . . . . . . 48, 49, 4^1-3
Revision of, not allowed when sentence alone sent back . . 52

Special, alternative charges 48, 481, 42, 489, 490
as to validity of plea .. .. .. .. 473, 474

,, form of special finding .. .. .. .. 4^,573
,, when particulars in charge not proved . . 57, 473, 4^1 , 4$%

Votes on, equality of 32O, 499, 500, 518, 519
Invalid without confirmation .. .. .. .. 51,322,5/9
Opinions of court to be taken separately . . 48, 4&0-1, 499, 500

Proceedings subsequent to .. .. .. 49, 51-54, 45~6-49 1

Promulgation of 49, 32O, 4$$, 5$4
Recommendation to Mercy (<?)
Reservation for confirmation .. .. .. 322, 51 1-2, 519, 320
Revision of, object of .. .. .. .. .. .. 4^7

procedure, &c. . . 52, 321-3, 34O, 45'7, 490, 520, 5/S
1

Sentence
Accused's character considered before . .59(<f), 478, 4^3-4, 506

Army Act, must conform to. . .. .. ". . .. 306,456
Awarding, principles to be observed in .. .. 49, 51, 83-7

Character, effect of, on .. 59 (d), 60, 4/5-9, 4$3, 484, 506

Colony, passed in . . . . . . 53, 54, 323-5, 327, 381-2
Commencement of .. .. .. .. 327,339,456-7,456
Commutation of. (See Punishment.)
Completion of, though offender no longer under military
law.* . . . 401.

Execution of, abroad, by Provost Marshal. . . . 33-4, 342
,, illegal or irregular .. .. .. 130,143-145

provisions as to .. .. 53-54,325-3311
rules as to, power to make . . . . 34O, 423

,, suspension of .. .. .. .. 53,325, 32K
Foreign country, passed in, how executed 53-54, 331, 333,337
Forms of . . . . . . . . . . . . . . 49, 576-5

commitment of soldier awaiting. . . . . . 596-7

Illegal, action for damages . . . . . . . . . . 128

nullity of 487,490,491
Incorrect .. .. .. .. .. .. .. 3O6
Increase of, not allowed on revision . . 52, 322, 323, 457, 520

India, passed in 53,54,323-5,327,381-2
Lunacy, sentence not required where finding of . . 487, 488
Mitigation of. See Punishment.
New, required on revision of finding .. .. .. 323
Not given till all charge sheets disposed of . . .. 495, 496
One, in respect of all charges ... .. 4U, 4^5-6, 494, 496
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Finding and Sentence contd.

Sentence contd.

Preliminary procedure . . 4 . .

Publication of, not a libel . . . 139

Punishments (q.v.).

Kemission of .. 53, 325-6, 4OO
by discharging authority .. .. .. 334

Rules of procedure as to . . . . . . . . . . 34O
Signature of president required . . . . . . . . 49, Jfi6

Valid for invalid, substitution of .. .. .. .. 34, ^9
Vary, power of confirming authority to . . . . . . 490
Votes on, equality of . . . . . . . . . . . . 32O

Ship, passed on board, execution of . . . . . . . . 435, 607

Validity of 61, 53, 322, 323, 34O, 486-49*
Fines.

Application of, when recovered summarily . . . . . . 4O8
Awarded by C.O. or C.M. only for drunkenness . . 31, 3O5, 389
Court of summary jurisdiction, special power of, when

sitting in occasional court-house .. .. .. 4Q7, 48
Drunkenness, maximum for .. . . .. 31, 26, 3O5, 3O9
Payment of part to informer . . . . . . . . 4O7, 4O8
Power to reduce in India or colony .. ., .. 399, 4*9
Recovery of, summarily .. , . .. . . .. 4O7-8
Reserve forces, minimum in case of . . . . . . . . 629

Stoppages for purpose of paying <. .. . . 33,387-389
Volunteers, in case of . . . . . . . . . . 206, 661, 663

Flaw.
White, displaying in presence of the enemy, charge for . . 299

FlagofTruce, use of 268, 269, 53$
Flogging. (See Punishment, Corporal.)
Followers. (See Camp Followers.)
Forage, purchasing from soldier .. .. .. .. 398
Force, use of, responsibility and justification for 4, 5, 92-94, 214-221

Forces of the Crown (Military)

Auxiliary forces . . . . . . . . . . . . 200-7
British forces 193-207-

Colonial forces

Commissions for raising . . .. .. .. 150-2

Constitution of . . . . . . . . . . 192-207
Definition of .. .. .. .. .. .. ..431,441
History of .. .. .. .. .. 146-183
Indian forces .. .. .. .. . . .. .. 192, 437
Numbers (q.v.).

Penalties in relation to . . . . . . . . . 395-4OO
Persons not belonging to the Forces (<?)
Regulation of the Forces Act, 1871, extracts from .. .. 617

Reserve forces . . . . . . . . . . . . . . 195-199

Royal Marines . . . . . . . . . . . . . . 199, 200

Foreign Country.
Definition of term .. .. .. .. .. 439,442
Execution of sentences in .. .. .. 53-54,331,333,337
Mutiny Acts, &c., in . . . . . . . . . 13, 14
Offences against person or property in . . 39, 27O, 272, 31G, 516

Foreign Troops, excluded from United Kingdom .. .. 156,189

Foreigners. (See Aliens.)
Forfeiture.

Military decoration 285, 3 4, 3O6, 484-5

Pay (q.v.).

Rank, seniority of .. .. 32, 3O3, 3O5, 432, 4$5, 5/6, 5/S
1
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Forfeiture could.

Remission of punishment does not cover automatic . , 491
Reservist, in case of offence by . . . . . . . . 628
Service (q.v.).

Forgery.
Definition of, and punishment. . .. ., .. .. 105,114
Form of charge . . . . . . . . . . , . . , 556

Notes, &c., possession of forged . . .. .. .. 106,114
Route or requisition, of. . .. .. .. .. .. 374
Uttering forged documents .. .. .. .. 105-6,114

Forms.
In Rules of Procedure, deviations, &c., from, not to invalidate 52-5?

power to append notes to . . . . 528
Of charges, directions as to use of . . . . . . 529-532, 583-4

,, examples of 57 (c), 532-542, 543-55?
Fraud.

Conspiring to defraud .. .. .. .. .. .. 104,111
Obliterating marks on public stores .. .. .. .. 105,111
Offence of a fraudulent nature 285, 286, 537, 551

Securities, &c., obtaining execution of .. .. .. 101,111
Fraudulent Enlistment. (See Enlistment.)
Fraudulent Misapplication of Regimental or Public
Goods 21,284,537,5^9,0.50

Friend of Accused. (See Accused.)
Furlough.
Desertion while on .. . . ., ., .. .. 19
E stension

False statement as to. . ., .. .. .. 291,412,559
Power of justices to grant . , . . .. .. ..291, 412

Recall from, after extension .. ., .. ,. .. 412
Fyrd-fare, liability to 146

G.

Galway.
Militia Act, application of, with respect to . , , , 648, 651 (a)

Garrison.

Abandoning, &c. .. .. .. .. .. .. .. 267-8
Orders, &c., disobedience of .. .. .. .. 278,536,5^7

Gazette, admissible as evidence of rant, &c. . . . . . . 65, 4O5
General Officer Commanding.
Competent military authority .. .. .. .. .. 342,525
Complaints to be made to .. .. .. .. .. 52 /

Power of delegation under court-martial warrants . . . . 39, 376
,,

to cancel award or reduce punishment 33 (.9), 53, 31O, 325
,,

to convene and confirm courts-martial 38, 39, 52, 37-4-6
Prescribed officer for committing, commuting, &c. . . . . 53, 523

Report to, on delay in assembly of court-martial . . 3O7-8, ^53
Witness in colony . . . . . . . . . . . . 503

General Serviee.
Court-martial cannot award. "as punishment ,. .. .. 351
Enlistment for .. .. .. .. .. .. .. 186,348
Liability to, as commutation for punishment

18^5, 187, 305, 326, 35O-1
Geneva Convention, 1864 .. ., .. .. .. 223-6
Geneva Convention, 19O6 .. .. .. .. 244-255

Gibraltar, former provision as to service cf Militia in 636 (a), 653

Girls, offences against ., .. .. .. .. .. 95,111
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Good Conduct Badges. (See Military Decoration.)
Good Conduct Pay, deduction from, and forfeiture of 39O, 491
Good Friday.

Exclusion in reckoning time .. .. .. .. SOS, 453, 52$
Inclusion in reckoning time .. .. .. .. .. SOS, 5'2$

Sitting of courts-martial on .. .. .. .. .. 497
Good Order and Military Discipline. (See Military Discipline.)
Government Printer.
Documents printed by, as evidence .. .. ..65, 4O4-S, 424
Meaning of 4O5

Governor, meaning as respects India or Colony . . . . 44O
Governor-General, meaning as respects India .. .. 439
Grievances.

May reduce punishment .. .. .. .. . 16
No justification for insubordination 10

(See also Complaints.)
Guard, abandoning, &c 267, 268, 27O, 534
Guard, Commander of, duties in respect of persons com-

mitted to his custody 27, 28, 287-8, 3O7-S
Guard Detention room, confinement in .. .. .. 27,437
Guardians of the Poor, assignment of pension to .. .. 39O
Guards.

N.C.Os. on permanent staff of volunteers . . . . . . 207

Regiments of .. 193

Guernsey, Gr.O.C. in, court-martial warrants issued to 38

Guilt, presumption of .. .. .. .. .. .. 46
"
Guilty,"

" Not Guilty." (See Plea, Finding.)

II.

Habeas Corpus, Writ of.

Prisoner, for bringing up as witness ., ,, .. . , 33O
Remedy against illegal custody .. .. .. 120,124,377
Rules as to grant of . . . . . . . . . . . . 124-8

Hague Convention, 1899, regulations annexed to . . . . 228-244
Half-castes in Indian Forces reckoned as Europeans . . 428
Handwriting, expert evidence of .. .. .. .. 72
Hard Labour.

Certificate as to ability to undergo .. .. .. .. 605

Imprisonment with, by C.M 292, 3O2, SOS, 3O4, 518
on summary conviction. . .. .. 396

Military convict or prisoner or soldier subject to . . 329, 332, 334
Haverfordwest, application of Militia Acts to . . . . 647

Hearsay. (See Evidence.)
Homicide.

Different kinds .. .. ,, .. 98--100
Justification for . . . . . . . . . . , . . . 93, 98

Hong Kong and Singapore IS.A. Battalions . .. 193 (a)
Honourable Artillery Company.
Included in term Volunteers .. .. .. .. .. 438
History and position of .. .. .. .. .. 151,155,205
Volunteer Act not to apply to . . . . . . . . . . 665

Horse.

Making away with, ill-treating, &c. ,, . . . . 288-29O, 53S-9

Meaning of, in Army Act .. .. 371,441
Hospitals, stoppages for days in .. .. .. .. 32,386
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House.
Breaking and entering .. .. .. .. .. . . 104,111

into, in search of plunder .. .. .. 27O, 535, 5.',,'>

out of, after committing felony . . . . . . 104, 115
"
Dwelling house," definition .. .. .. .. .. 103 (c)

Husband and Wife, communications between, privileged 79, 304

(See also Witness.)

I.

Identification of Persons and Tilings ......
Identity Certificate, taking as security . . . . . .

Identity, Evidence of, of accused and person named in

document .. .. .. .. -. . . ..

Ignominy. Discharge with. (See Discharge.)
Illegal Act, bona fides no excuse for .. .. .. ..

Impressment.
Carriages, &c.

Auxiliary forces, provisions in case of . .

"
Carriage," meaning of .. . . ..

Channel Islands, not authorized in .. ..

Constables, exercise by, of power of . .

,, offences by. (See Police below.)

Emergency, regulations as to supply in ..

Fee for justice's wariant .. .. ..

Forms of charges for offences in relation to

Fraudulent claim in relation to . . . .

History of

Ireland, in . . . . . . . . . .

Isle of Man, not authorized in .. ..

Justices, provisions as to . . , . . .

List of persons liable to supply .. ..

Militia.

Offences by civilians in relation to . . . .

,, constables in relation to ..

,, officers ai d soldiers .. ..

Orders for . . . . . . . . . .

Payment for, regulations as to .. ..

Police, provisions as to ......
Purposes for which allowed .. .. ..

Purveyance, Crown's right of . . . .

Refusal to furnish .. .. .. ..

Regulations as to

Routes for

Scotland, in .. .. .. .. ..

Seize, power to, in certain cases .. ..

Tolls, vessels used in emergency exempt from
Volunteers

82
4OO

4OO

132

. . 182 (a), 429
.. .. 368
.. .. 434
. . . . 181
. . . . 371-2
180, 181, 369-371
.. .. 368

Warrants by justices .. .. .. ..

Yeomanry .. .. ......
Troops -

Criminals, &/>., of .. .. .. .. ..

Declared illegal .. .. .. .. ..

History of . . . . . . . . . . . .

Improperly impressed, discharge of .. ..

Imprisonment.
Alternative for award of penal servitude by civil court

Certificate of ability to undergo . . . . . .

. . . 374
147, 180-2

. . . . . . 181
.. . . . . 434
. . 181, 367. 37O, 446
.. .. .. 369

181,429
. . . . 181, 372, 374
.. .. .. 371-2
.. 294-5, 372, 54 1

. . . . . . 181

.. 368-9, 37, 445-6
180-1,367-72,373

.. .. 367,368
. . . . 147, 177, 180
.. .. .. 181,371
180-2,367-374,445

179,180-1,367
.. .. .. 181

. .. 181,371
. . . 37O

182 (), 429
..367,370

182 (a), 429, 43O

.. 152, 156(/
>

)

.. .. 152

. . . . 150
. .. 187 (e)

109 (b)
603
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Iimprisonment con id.

Channel Islands, sentences of, in .. , ,, ,. 434-5
Classification of prisoners .. .. .. .. .. 384
Colony, sentences of, in. . .. .. .. 53,54,333-7,381-2
Commanding officer cannot award .. .. . ..31O, 33?
Commutation of. . . . 24, 3O3, 3O5, 3OO, 326, 327, 35O-1
Court of summary jurisdiction, special powers of, when

sitting in occasional court-house .. .. .. 4O7, 4O8
Day's, how calculated, for purposes of stoppages . . 388, 39O
Detention to be awarded instead of, for military offences 24, 3O5, 351
Discharging authority .. .. .. .. .. 332,334,337
Foreign countries, sentences passed in . . .. 333,337
Forms of orders, power to make rules as to . . . . . . 34O
Hard labour, with (q.v.).

Illegal, action for damages for . . . . . . . . 129

India, sentences in . . . . . . 53, 54, 333, 336, 38O-2
Isle of Man to be deemed colony for purposes of . . . . 434-5
Military custody, may be undergone in . . . . . . 54, 332
Month, in sentences of, means calendar month 442, 528, 577 (a)

N.C.O., sentenced to, deemed to be reduced to rants . . 432-3
Offences punishable by 271, 274, 276-9, 28O, 282, 285-298, 374
Officer to be cashiered before being sentenced to . . 3O3, 3O6, .576

Pay stopped during .. .. .. .. .. .. 32,386
Place for execution of (see also Prison and Detention
Uarrack) 53-4,130,332-4,384

Regimental Court cannot award .. .. 312, 314, 334, 337
Reserve forces, minimum term of . . . . . . . . 629
Rules as to .. 54 (a), 3O4, 332-8
Sentence of, execution of .. .. .. .. 54,332-8

maximum which may be imposed by C.M. 3O3, 339
,, summary, for contempt of court . . . . 292-3

12 months served in United Kingdom . . 53, 54, 381
United Kingdom, in, provisions as to sentences of .. 3O4, 333, 335
Warrants for, signature of .. .. .. .. .. 411

Indecency, Acts of 97,115,285,537
Indemnity, Act of, for protection of persons acting under

martial law .. .. .. . .. .. .. 5

Indenture, raising of mercenaries by .. . . .. .. 153

Indentured Labourers In India or Colony, claims of

masters to 189,359,393,443
India.

Army Reserve officers (Indian), application of military law to 414, 418
Articles of War (Indian), natives subject to .. 192, 414,

418, 42O, 427-8
Attestation in .. .. .. . , .. .. 188,358,428
Authorised prison in , .. 832,334,336,384
British, definition of .. .. .. .. .. . . 439
Commander-in-Chief in, powers of .. 38, 52, 160 (c), 3O1,

325, 428-9, 432, 534, 525

Committing authority in, prescribed officer for . . . . 523

Commuting authority in .. .. .. .. . . 325
Competent military authority in, prescribed officer for . . 524~5

Complaint by soldier, procedure .. .. . . .. 391,524
Court of inquest in, prescribed procedure for . . . . 383, 524

,, requests in, abolished. . . . . . . . . . 395
,, summary jurisdiction, meaning of, as respects .. 44J

Courts-martial in, contempt of, by civilian .. .. .. 427, 428
convening, &c., of 38, 52, 375-6, 427, 428, 463, 690
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India could.

Courts-martial in, delegation of power to confirm finding of 52
law of evidence applying to . . , . 378
on Europeans and natives . . .. 428
proceedings of, suspension of . . . . 427

Currency equivalent declared by Governor-General. . . . 4O9
Death by violence in pri*on .. .. .. .. ,. 383

,, sentence, approval of, by Governor-General . . 53, 322, 324
Definition of term . . . . . . . . . . . . 439, 441
Detention, sentences of, in .. .. .. .. 54,336-7,381
Discharging authority, in ,. .. .. 329,330,337,524
Enlistment and attestation for special services . . . . 428

of European forces for Indian Army, not legal . . 192, 429
Forces in

Indian

Army Act, modifications of, with respect to .. .. 427-9
Commissions in .. .. .. .. .. ,, 192
Constitution and regulations .. .. .. . . 192
Courts-martial, convening of, in respect of . . . . 427
Europeans in, subject to British military law . . . . 428
Hospital apprentices, application of Army Act to .. 192, 428
Included in regular forces. . .. .. .. .. 192,437
Officer of, complaint by, against his C.O. . . . , 428, 429

Governor-General of

Meaning of .. .. .. ., .. .. .. 439
Powers of, as to approval of death sentences and penal

servitude 53, 322, 32-*
attestation and enlistment for special

services . . . . . . . . 428
complaints .. .. .. .. 3OI
courts-martial . . . . . . , . 375, 427
fines 399,409

,, ,, prisons .. .. .. .. 38O-4
reduction of warrant officers . . .. 428

Imprisonment in. . .. .. .. 53,54,333,336-8,380-2
Indian Evidence Act, 1872 .. .. ,. .. .. 378
Indictable offences, meaning of references to, as respects . . 428
Inquest on death in military prison . . . . . . . . 383
Lunacy of person undergoing sentence in . . , . . , 38O
Madras and Bombay Armies Act, 1893 .. .. 429, 433
Medical service in, attestation and enlistment for , . . . 428,

Military law, application of, to Indian forces 192, 414,
418, 420-1, 427-9

,, Indian, meaning of .. .. .. .. 427
Misdemeanour, meaning of, as respects .. .. .. 44O
Native of, courts-martial on, convening of .. . . .. 428

meaning of term . . . . . . 192 (a), 428, 439
Regimental Debts Act not applicable to . . . . 675

subject to Indian Articles of War ,. .. 192, 414, 428
Oath, form of. for natives .. .. .. . . .. 472
Officer obstructing ci ril court in .. .. .. .. 4O3
Penal servitude (g.v.).

Prisons, provisions with respect to .. 332,333,336-7,
380-1, 383, 3f$4

Punishments in, power to commute .. . .. .. 325
Regimental Debts (?..).

Removing authority in .. .. .. .. 329-330,336-7,52?
Royal Marines in, provisions as to .. .. .. .. 42-1
Sentences of death and penal servitude in, approval of 53, 323, 324

(M.L.) 3 B
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India contd.

Special service in. attestation and enlistment for . . .. 428
Summary proceedings in, provisions as to .. .. 409,441
Supreme court, meaning of, as regards .. .. .. 44O
Volunteers in .. .. .. .. .. .. .. 421
Warrant officers in, reduction of . . . . . . . . 428

Information, Military, publishing 291
Injuring Wilfully Public Property, &c.. . . . 288-9, .',60, 539

Injurious Disclosures.. .. .. .. .. .. 297, 5^.?

Injury, inalieious, to property 107,115

'Inquest, Court of, in India 383-4, 524

Inquiry, Court of. (See Court.)
insanity. (See Lunacy.)
Insubordination.

Disobedience to lawful commands (q.v.).

wilful, producing disease . . . . . . 285
^Grievances not a justification for .. ..... .. 16

Language, violent, &c. (See Language.)
Mutiny (q.v.~).

Offence of .. .. .. .. 277
Reservist, by . . . . . . . . . . . . . . 621

Superior officer, provocation by .. .. .. .. 16, 61

Tendency to, previous offence not evidence of . . . . 60

Insurrection. (See Riot.)

Intelligence to enemy, communicating .. .. 268, 269, 534
Intention.

Crime, as element of 18, 19, 90-91, 94, 97, 100
Evidence of, when admissible 18,61,62,90
Presumption of 19,59,91,

intermediate custody of military convict .. .. 327, 329, 332
Interpreter.

Appointment of . . . . . . . . . . . . 43, 47, 500
Member of court not disqualified as . . . . . . . . 47

Oath, administration of, to . . . . . . 43, 319, 500-1
forms of, for 4JO, 518

Objection to .. .. .. ,. .. .. .. 43,501
Remarks on duty and employment of . . . . . . . , 48, 511
Solemn declaration by, form of . . . . . . = 47 '1

Invalided Soldier, transfer to reserve of . . . . . . 186, 191

Invasion, liability to serve in case of .. .. .. .. 163, 172

Investigation. (See Charge.)
Ireland.

Attestation in . . . . . . . . . . . . . . 358
Billeting in 178,179,362
Canteen licences, provisions as to . . . . . . . . 412
Chief Secretary, powers as to appointment of lieutenants of

counties . . . . . . . . . . . . . . 64.9

Civil power in, calling out army reserve in aid of . . . . 197, 621

Conveyance of troops in .. .. .. .. 614 (a), 615 (a)

Counties, places included in, for militia purposes . . . . 651

County court judge, meaning of, in .. .. .. .. 441
Court of summary jurisdiction in, constitution of .. ,. 47~

,, meaning of, as regards . . 440-1
Fines imposed in, application of . . . . . . . . 4O8
Impressment of Carriages . . . . . . . . . . 181

Lieutenants of counties, appointment of . . . . . . 174, 64S-9
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Ireland contd.

Lord Lieutenant of
,
definition of .. .. . . . . 436
powers of, as to

appointment of lieutenants of counties 649

auxiliary forces . . . . 170, 174, 617, 684

calling out army reserve in aid of civil

power 197, 621
courts-martial . . . . . . . . 375
militia . . . . . . . . . . 634

Lunatic soldiers discharged in, provisions as to . . . . 355-6
Militia Act, application of

,
to . . . . . . . . . . 648-9

constables' duties with regard to notices . . . . 649

Mutiny Act extended to . . . . . . . . . . 12, 13 (e)

Prisons and prisoners in, special provisions as to . . . . 434
Proclamations in, as evidence . . . . . . . . . . 65 (6)

Summary Jurisdiction Acts, meaning of, as regards . . 44O
Volunteers not raised in . . . . . . . . . . 207, 665

Yeomanry in . . . . . . . . 176, 177

Irons, use of, on prisoners . . . . . . . . . . 27, 39S
fisle of Man.
Army Act, modifications, &c., with respect to . . . . 434-5
Billeting in . . . . , . . . . . . . . . 434
Colony, when included in term 33O, 334, 381, 434-5,

527, 529, 636 (a), 652-3
Court of summary jurisdiction, meaning of, as regards .. 441
Detention, to be deemed colony for purposes of . . . . 434-5
Impressment of carriages in, provisions not extended to . . 434
imprisonment, to be deemed colony for purposes of . . 434-5
Militia in 168, 435, 636 (), 653

Mutiny Act extended to . . . . . . . . . . 13 (e)
Penal servitude, to be deemed colony for purposes of . . 434-5
Regimental Debts Act, application of, to . . . . . . 676
Reserve Forces Act, application of, to . . . . . . 629
Rules of Procedure, application of, to . . . . . . 539

Summary proceedings in, provisions as to . . . . . . 4O9, 441
Volunteer Act applied to . . . . . . . . . . 665
Volunteers in 435, 662, 663-4, 665

isle of Wight.
Militia Act, application of

,
to . . . . , . ... 204, 647, 652

Volunteer Act, application of
,
to 665

J.

Jersey, G-.O.C. in, court-martial warrants issued to .. .. 38
Jewish method of swearing. . .. .. .. .. 47%
Judge Advocate.

Absence of, adjournment of court on . . . . . . 41, 497, 498, 5-13

Appointment of .. .. .. .. .. .. 5/3
enquiry by court as to legality of . . . . 41, 467
invalidity of 513

Courts-martial, duties as to signature, &c., of proceedings
49 51, 4$3, 486, 487, 491, 510, 511

Death or illness of

Disqualification for acting as . . ,

Duties and powers of . .

Duty to accused

Oath, administration of, to . . .

Objection to, accused has no right of .

513
.. 317,5/3
480-1, 513-4
479, 492, 5U

43, 318-9, 470
43, 468

(M.L.) 3 B 2
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Judge Advocate contd.

Opinion of, to guide court . . . . . . . . . . 5l
Solemn declaration by, form of . . . . . . . . 471
Substitute on death, illness, or absence of .. .. .. 513
Summing up by 45-6, 480, 498, 510, 514, 572
Witness for defence but not for prosecution, competent . . 317, 502
Witnesses, summoning of, by .. .. .. .. .. 502

examination of, by . . 47, 505, 506, 514,
Judge Advocate General.

Charge and summary, in case of general court, to be
submitted to .. .. .. .. .. .. .. 46$

Judge Advocate, application for appointment of, in case of

general court to be made to . . . . . . . . . . 513
History of office . . . . 16O
Proceedings, copy of, certified by, as evidence . . . . 4O6-3

preservation of, by 406,572
Royal Marines, iu case of, Admiralty substituted for . . 424, 512

Judicial Notice
Articles of War, of .. .. 24,339'
List of matters of which to be taken . . . . . . 57, 58, 501
Rules of procedure, of .. .. .. .. .. .. 34O>

Jurisdiction.

Acting without, or in excess of

Act done made void by . . . . . . . . . . 12O
Actions for damages in respect of .. . . .. 120, 128-141

time limit for bringing .. 144,410,64(5
Amenability of C.-M. and officers to civil courts for .. 3, 119-145
Criminal proceedings, liability to, in respect of .. 120, 14L-144

Meaning of 119,120,139,141,144,
Jury, exemption of soldiers and certain officers from serving
on .. .. .. .. .. .. .. .. 209, 3D5

Justice.

Miscarriage of, rules for preventing . . . . . . 490, 491, 51$
Obstruction of .. .. 108,116

Justices.

Attestation, persons specifically authorised to act for

purposes of, as. . . . 188, 191 (/), 357, 358, 636

proceedings before .. .. 187-9, 346-7, 357-8-
Billeting and impressment of carriages, powers and duties

with respect to, of 365, 367, 37O, 373, 444-6
Canteen licences, grant of, by . . . . . . . . . . 412
Furlough, extension of, by .. .. .. .. .. 291,412
Militia Acts, protection of, when acting under . . . . 646
Oath of allegiance of militiamen, administration of, by . . 637

Responsibility of, when troops employed to aid civil power 219-221

K.

Kilkenny, repeal of Schedule of Militia Act, with respect to. . 651 (a)
King, The.

Confirmation by, of certain sentences on officer, required . . 52"

Mitigation by, of punishment .. .. .. .. .. 53

Reports to, of complaint by officer .. .. .. .. 3O1
Traitorous or disloyal words regarding .. ,. .. 297.542
Warrants (q.v.).

King's Evidence .. .. .. .. .. .. ,. 76
King's Regulations, copies of, as evidence . . . . 65, 4O4-5.
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Kit.

Apprentice or deserter, of, disposal of . . . . . . G83

Clothing, &c. (q.v.).

Deficiency in, of absentee . . . . . . . . . . 341
Obtaining free, by fraudulent enlistment ..

Ii.

Lance-corporal, loss of rank of .. 433
Language.

Abusive, when drunk . . . . . . . . . . . . 22

Insubordinate, charge for using, form of . . . . . . 17, 536
offence of, what constitutes, and punishment

51,274,275
special finding where doubt as to commission

of offence of using . . . . . . . . . .

Malicious, evidence of previous offences admissible on charge
for . . . . . . . . . . . . . . . . 61

Opinion of witness as to, admissibility in evidence . . . . 72

Threatening, contempt of C.-M. by using .. .. .. 292, 378
,, or insulting, by Reserve men .. .. .. 621

to superior officer .. .. 22,51,274-5,5^6
Violent, on duty, actionable . . . . . . . . . . 134

Lascars, enlistment of . . . . . . . . . . . . 190
Law, ignorance of, no defence to criminal charge . . . . 88
Lawful command. (See Command.)
Laws and Customs of War.

Act of indemnity to cover action to prevent invasions, riots, &t*. 5

Commanding officer's power to make, and administer laws
for conquered territory . . . . . . . . . . 2

Martial law, definition and application of . . . . 4
Nature and sources of the Laws of War . . . . . . 2

Occupied territory, rules as to. (See Military Occupation.)
Legal Adviser, communications to, privileged . . . . 79, 80
Letters.
From the front, &c., publication of .. .. .. ..269,297
Of administration 109, 676

Privileges to soldiers . . . . . . 209
Lery.
En mas? e 1/2 (g)
Feudal, history of 148-150,154
General, history of .,. 146-149,151,173

still exists .. .. .. .. .. .. 162

Libel, actions for, examples .. 137-140
publication of sentence of C.-M., not a .. . . . . 139

Licences.
For canteens, provisions as to . . . . . . . . . . 412
For recreation rooms, not required .. .. .. .. 413

Lieutenants of Counties.
Absence of, or inability to act . . . . . . . . . . 642

Appointment of 147 (d), 201, 642, 649

Auxiliary forces, jurisdiction as to, re-vested in Crown 170,

017, 634,649, 651
Definition 619

Deputy, appointment, approval, and removal. . . . 201
, 642, 649

list to be presented to Parliament . . . . . . 642

powers, duties, &c., of 612,643,649
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Lieutenants of Counties contd.

Deputy, protection of, when acting under Militia Acts . . 64f?

qualifications for . . . . . . . . . . 643. 648-9-

,, penalty for acting without . . 643
Militia Acts, protection when acting under . . . . . . 646

ballot, powers of, as to. . . . . . . - . . 634, 652

,, commissions in, recommendations for first 170, 202, 634-5, 652
,, powers of, over .. .. 169,170,634,635,637,652

Militiamen, attestation of, before . . . . . . . . 635, 637
Powers, duties, &c. . . . . . . . . . . ] 70, 643, 649
Yiee-Lieutenant, appointment and duties .. ... .. 642,649
Volunteers, powers and duties with regard to, of . . 654. 657-661

Life certificate, taking as security .. .. .. .. 4Oe
Limerick, City of, application of Militia Act to . . . . 648
Liquor ration, stoppage of . . . . . . . . . . 387
London, City of, applicntion of Militia Acts to .. .. 647-8

Commissioners of Lieutenancy of . . 204, 619, 647

,, ,, Court of Summary Jurisdiction in, constitu-

tion of . . . . . . . . . . 4O8
militia, in .. .. 163 (d), 164 (e), 204, 647

,,
trained bands, in . . . . . . . . 163 (d)

Trophy Tax 171 (/), 648
Lnrd Lieutenant of Ireland. (See Ireland.)
Lord Lieutenants of Counties. (See Lieutenants.)
Losing; by neglect, equipments 33, 288-9, 327, 3S6-9,

4$4, 532, 535, 55t-S

Lunacy.
Crimnal responsibility in relation to . . , . . . . . 72, 88

Disposal of lunatic soldiers on discharge .. .. 190, 355-6
Finding of

,
at trial, provisions in case of 88 (a). 379, 380, 472, 49?

,,
revision of . . . . . . . . . < .. 4$7

Regimental Debts Act, modification of, in case of . . .. 675, 684
Removal to asylums of persons undergoing sentence . . 38O
Sentence, none, where finding of .. .. .. .. 4$7> 4$$

M.

Madras and Bombay Armies Act, 1893 .. .. 327, 429, 433
Magistrate (see Justices).
Mahommedan method of swearing: .. . . .. 47$

Maiming to avoid Service 284-5,537,550
Making away with arms, &c. . . 288 9, 398, 4$4, 534?, 559

Malice.

Destroys privilege, in case of libel . . . . . . . . 139
In execution of sentence . . . . . . . . . . 144

Presumption of .. .. .. .. .. .. .. 59,142
Malicious Arrest or Prosecution .. .. 120 (/;), 133, 134-7"

Malicious Injury . . . . . . . . . . . . 107, 115<

Malicious Language, intention admissible as evidence on

charge of . . . . . . . . . . . . . . . . 61

Malingering .. .. .. 284-5,537,550
Malta Artillery, Royal.

Part of Regular Forces 193,437
Persons in, not to be sent to United Kingdom to serve

sentence . . . . . . . . . . . . . . 381

Man, definition of .. .. .. .. .. .. .. 629
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Manslaughter.
Definition and examples of .. .. .. 99

Dying declarations as evidence on trial for . . . . . . 68-9

Provocation may reduce homicide to .. .. .. .. 99

Punishment for 115,299.5.',;:

Trial for 208 (b). 3.OO
Marines. (See Royal Marines.)
Marriage.

False statement as to, on attestation .. .. .. .. S95
Without consent of military authorities . . . . . . 20S

Martial Law.
.Act of Indemnity to cover action taken to restore order,

peace, &c. . . . . . . . . . . . . . 5

British possession, proclamation in, of .. .. .. 4 (d.)

Explanation of expression . . . . . . 4-5

Military Law and, distinction between
Parliament alone can establish in British territory . .

Petition of Right, provisions of, as to .. . . . . 7, 152, 613

Proclamation of .. .. .. .. .. 4, .5

Punishments under, not permissible in peace. . . . 11 (a), 251
Master, possession of servant, wh en possession of .. .. 101

(See Apprentice and Indentured Labourer.)
Mayor, officer disqnalied from serving as .. .. 210,395
Medals. (See Military Decoration.)
Medical Expert, evidence by ..

Medical Me-j, communications to, not privileged
Medical Officer's Certificate, form of .. .. .. 603

Mercenaries 148,153,154'
Military Authority.
Abuse of . . . . . . . . > .

Competent (<j-v-)-

Military Convict.
Commitment, procedure for, and forms of . . . . . . 48$, 583-6-
Definition of .. .. .. .. .. .. .. 32"
Discharge by military authorities, before reaching penal

servitude prison .. .. .. .. .. .. 328 :

Disposal of . . . . . . . . . . . . . . 54 (a)
Hard labour, may bo kept to . . . . . . . . . . 329
Ireland, in, special provisions as to .. .. .. 434 r

Removal of. for trial or as witness .. .. .. 329. 33O
,, from India or Colony to United Kingdom,

when required.. .. .. .. 53,328-332-
from India or Colony to United Kingdom

when not required . . . . . . . . 54, 381

Ship, onboard 32S, 411

(See also Penal Servitude.)

Military Courts.
Act of Indemnity for confirmation of sentences passed by 5

Civil Courts jurisdiction and powers. (See Courts-Martial.)
Courts-martial (q.v.).

Military Custody.
Between two periods of imprisonmentj&c. .. .. .. 339
Branch detention barracks included in term . . . . . . 333
Civil prison or custody, transfer to, from 328, 329, 331, 332, 336
Colony, in 333, 33G
Confinement (<?.r.).

Detention, sentence o p
, may be undergone in . .. 54, 332, 333

Escape from, attempting to .. .. .. .. 288, 53S\ 552

permitting 27, 91, 286-7, 538,
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Military Custody contZ.

Form of order for removal of deserter or absentee in .. 597

Imprisonment, sentence of, may be undergone in .. 54,332-3
India, in . . . . , , . . 333, 335
Meaning of .. .. ... 25, 3O7. 3O8
Military convict may be kept temporarily in .. ,. 328, 329, 331
Militiamen, power to take into. . . . . . . . . . 639, 640

N.C.Os. in, placed under arrest .. .. .. .. 25

Not illegal through informality .. .. .. 127, 4O7, 411
Offences in relation to persons in .. .. . . 286-8, 33$, 552
Officers in, placed under arrest. . .. . . .. .. 25

Receiving and keeping in .. .. .. ,, .. 27-28

Regulations as to taking into .. . . .. .. 25,27,306-9
Release from, improper . . . . . . . . .. . . 27
Removal of persons under sentence in .. .. 329,338
Ship, on board, provisions as to . . . . . . 411, 435, 606-7
Soldiers in, generally put in confinement . . . . . . 25, 27

on line of march, temporary confinement in

civil prisons of . . . . . . . . 27, 382, 596

Volunteer, in case of . . . . . . . . . . . . 308
Military Decoration.

Definition of .. .. .. .. . . .. .. 439, 4$4

Disposal of, on death . . . . . . . . . . . . 672
Evidence as to, on conviction . . . . . . . . . . J$3~4
Forfeiture of 285, 3O4-6, 4*?4-5, 577 (c)

Making away with .. .. .. .. .. 288-9,539
Purchasing from soldier. . .. .. . . .. .. 398

Military Discipline.

Army Act, explanation of provisions of, as to . . 15-54, 257, 267
Civil Courts, no cognisance of questions as to . . 119, 130, 132-3

Conduct to prejudice of .. 16, 23, 57 (a), 257, 298,
30O, 45^-5,542, 555

Maintenance of . . . . . . . . . . . . 51
, 86, 257

Necessities of, suspension of rules of procedure on grounds of 5/5

Ship, on board, order in council as to . . . . . . . . 605-7

Military Exigencies.

Sittings of court, in case of . . . . . . . . . . 491 > 49$

Suspension of rules, in case of .. .. .. .. .. 5/5,5/7
Military expert, evidence by . . . . . . . . . . 72

Military Funds (India), deductions from pay for arrears of

subscription to . . . . . . . . . . 676

Military knowledge of Court or officer . . 57, 72, 271, 272,
274, 277, 283, 284. 286, 29O, 45$, 501

-Military information, publishing .. .. .. ..269,297
Military Law.

Amenability to, charge sheet to show . . . . . . 45$, 329, 532

Application to

Auxiliary forces 416-7-422,429,430
Civilians 417, 418, 42O, 433-4, 45tf

Colonial forces 102,415,417-422
Indian Forces 192, 414, 418, 42O-1, 427-9
Militia 170-1,203,414,416,417,419,421,422
N.C.Os 415, 419
Officers 413-5,417-
Pensioners .. .. 415,419,420,422
Persons not belonging to His Majesty's forre* . . 415,

417, 418, 420, 433-4
Reserve forces 198,415,419,421
Royal Marines 200,414,415,425
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Military Law contd.

.Application to

Soldiers of regular forces .. .. .. .. ..415,419
Volunteers .. .. .. .. .. .. .. 207
Warrant officers . . . . . . . . . . . . 414, 415
Yeomanry 176,205,414,416,417,419,421

Articles of war (q.v.).

Auxiliary forces, officers of, may sit on courts-martial if

subject to .. ;. 422, 466
Civil Law, and, adjustment of .. .. .. .. .. 4O3

,, liability of soldier to, as well as to .. .. 85
Code of, necessitated by standing Army . . . . . . 10

Completion of sentence, though no longer under . . . . 4O1
Courts-martial (q.v.)
Definition and object of . . . . . . . . . . 1, 6

History of . . . . . . . . 1, 6-14

Illegal enforcement of, in time of peace .. .. .. 7
India (q.v.)

Liability to, in respect of status .. .. 35, 4O1, 422, 533
Martial law

(<?.e.)

,, ,, and, distinction between .. . . .. .. 4

Military custody of persons subject to .. .. .. 25

Mutiny Act (q.v.)
Offences under .. .. .. .. .. .. 6,12,15-24

., time limit for trial of 30, 4O1, 4O2, 422, 475
Persons not subject to, military courts no jurisdiction over 1, 4, 7, 119
Prosecutor in court-martial must be subject to . . . . 42 (c), 46$

Military Occupation.
Commanding officer's powers and position in .. .. 2
International agreement as to . . . . . . . . . . 2

Military Office, exercise of powers vested in holder of

410, 527, 627, 646
Military Policeman not superior officer of private . . . . 2"J6

Military Prison. (See Prison.)

Military Prisoner.
Active service on, rules as to punishment of. . .. .. 383
Classification of, rules as to . . . . . . . . 384
Commitment of, procedure for .. .. .. 334, 4$$, 5&7

., when sentenced abroad .. .. .. 526-7
Definition of .. .. .. .. .. .. .. 332
Discharge of .. .. .. .. .. .. 333, 334, 591

Disposal of . . . . . . . . . . . . . , 54 (a)

Escape of 288, 334, 53$, 5,52

Hard labour, may be kept to .. .. .. .. .. 332
Imprisonment (q.v.),

Insune, provisions as to .. .. .. .. .. 38O
Ireland, in, special provisions as to . . . . . . . . 434
Release of, improper .. .. .. .. . . 286-7, 538, 552
Kemoval of, competent military authority for .. 337-8,523

for trial, or as witness .. .. .. 333,592
,, ,, from India or colony, to serve sentence in U.K.

53, 54, 333, 336, 381-2, 588-9

prison for embarkation, term of order . . 594
,, ,, ,, to another prison .. 332-3,526-7,595

,, not allowed to prison or detention barrack out-

side U.K. . . . . . . . . . . 333
,, to a public prison. . . . . . . . . . 333, 334

Rules as to punishment, &c., of .. .. .. .. 383
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Military Prisoner contd.

Ship, on board, restraint and custody of .. .. . . 332, 411
Sick, conveyance to and from hospital of . . . . . . 332
Treatment of . . . . . . . . . . 3O5, 332

Military Reward.
Assignment of, prohibited .. .. .. .. .. 39O
Definition . . . . . . . . . . . . . . 439, ^^
Evidence as to, on conviction . . . . . . . . . . Jfi3
Forfeitures -. .. 3O4-6, 386
Personation in relation to . . . . . . . . . . 39O

Military Savings Banks. (See Savings Banks.)
Military Service.
Forms of charges in respect of offences . . . . . . 53^-5
Offences in respect of .. .. .. .. .. 267-213

Militia.

Abroad (see Service beloic).
Absence without leave, court of inquiry as to, and record of 642

,, ,, form of charge for .. .. .. 557
,. ,, inducing, &c. .. .. .. 640
,, ,, provisions as to offence of .. 201,639-640

Acts 1662-1875, provisions of .. .. 163-175
1882, provisions of .. .. .. .. 201,633-652
Militia and Yeomanry Acts 1901 and 1902 .. .. 653

protection of persons acting under . . . . . . 646
repeal of 649,850,651 (a)

Apprentices, claims of masters to . . . . . . . . 635
Arms, &c., storage of .. .. .. .. .. .. 171

Army Act, application of, to 203.429,430.635
competition, between, and .. .. .. .. 156,172

,, connection of
,
with .. .. .. 193 (c), 200, 2<>1, 438

enlistment into, from .. .. 164, 172, 203, 204, 28O, 636'

Artillery, mobile, annual training .. .. .. 637 (6), 653
Attestation, persons specially authorised for purposes of . . 635-6

procedure for 201,635,637
Ballot, by, raiding of . . . . 156, 164, 165, 166, 172, 173, 201

,, lord-lieutenant's powers as to . . . . . . . . 634, 652
Barracks, erection of . . , . , . . . . . 171

Billeting of 172,180,362-3,429,430
Bounties 172, 173, 204 (a)
Bounty certificate, taking as security .. .. .. .. 4OO
Charge sheet, framing of, where accused in . . 45S

5

, 459, 532, 533
Cinque Ports, separate county for purposes of . . 204, 647, 652
Civil courts, evidence of acquittal or conviction .. .. 645-6

trial by 204, 636, 639, 640
rights and exemptions . . . . . . . . . . 644

Clothing 171
Command by regulars over, and by officer of . . .. 202, 341

of ..'..' 152, 169, 170

Commanding officer, summary dealing with militiaman, by 641, 645
Commissions in, nominations by lord lieutenants to first

170, 202, 634-5, 652

Competent military authority as respects recruits in .. 635
Constable of the Tower .. .. .. .. .. 652

Conveyance of, by railway .. .. .. .. .. 182,614
Cork, City of, to be county for purposes of . . . . . . 648
Cornwall and Devon (Regiment of Miners). (See Stannaries.)
Corps, formation into . . . . . . . . . . . . 201
Cost of, former liability of county for .. .. 149,171,173
Counties, places included in . . . . . . . . 650
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Militia contd.

County, definition of . . . . . . C47
enlistment to be for some . . . . . . . . 200, 63*

Court-martial, for trial of member of

Adjutant of corps qualified to sit on .. .. .. 466
Militia officer if possible to be member of 37, 203, 317, 422, 466-

Trial by, liability to, of member of 35, 204, 636, (i39, 64'1, 644, 645
Court of summary jurisdiction, trial by, liability to 204,636,

639, 640, 641, 64i, 645

,, ,, ,,
sanction of C.O. re-

quired for . . 645 (T)
Crown's powers as to ] 69-170, 201, 341, 634, 649>

Deafh sentence for military offence?, now only on active

service . . . . . . . . . . . . . . . . 171
Definition of, in Army Act .. .. .. =. .. 438
Definitions of terms in Militia Act, .. .. .. .. 648-

Desertion from, punishment for . . . . 1 71, 204, 639. 640, 641

Discharge from, provisions as to .. .. .. .. 204,636

Discharged with disgrace, meaning of, in Militia Act . . 636

Discipline, orders with respect to . . . . . . . . 201, 634

Disembodiment, provisions as to .. .. .. .. 203,638

Drogheda, application of Militia Act to . . . . . . 651 (a)

Dublin, City of, to be county for purposes of . . . . 648

Edinburgh, modification of Militia Act as to. . . . . . 648

Elections, right of militiamen to attend and vote at . . 43O, 644

Embodiment, failure to appear on . . . . 171, 204, 659, 641
Parliament to be summoned on . . 168, 203, 638

p"oviskms as to . . . . . . . . 167, 203, 638

Enlistment in, after discharge with disgrace from other

forces . . . . . . . . . . 556-7) 636

,, appointment to counties .. .. .. 635

,, contrary to rules . . . . . . . . 636
mode of .. 201,635

validity of . . . . . . . . . . 635

voluntary, provisions as to . . 165, 166-7, 201, 635-6

Evidence, provisions as to . . . . . . . . . . 635, 645-0

Exemptions of members of . . . . . . . . 204, 43, 644
False answer on attestation . . . . 204, 281, 557, 635, 610, 645
Families of men embodied, relief of .. .. .. .. 172

Fine?, provisions as to . '. . . . . . . . . . . 644-5
Fraudulent enlistment, by member of

Bounty, forfeiture of, on . . . . . . . . . . 204 (a)
Form of charge for . . . . . . . . . . . . 55~
From auxiliary or reserve forces, or navy . . . . . . 640
Into army .. .. .. .. .. .. 20i, 2SO-1

auxiliary or reserve forces, or navy .. .. .. 204,640
Provisions as to 204, 639-642
Punishment for 204.280,640,641

General (or regular) as distinguished from local . . . . 201

Haverfordwesr, power to appoint Lord Lieutenant for . . 647

History 152, 154, 102-175

Impressment of carriages for .. .. .. .. .. 181,42!*
Imprisonment, completion of sentence of, after expiration of

training .. .. .. .-. .. 4O2
minimum fixed by Militia Acts .. .. 645

Instruction, calling up for . . . . . . . . . . 637

Ireland, application of Militia Acts to . . . . . . 648-9, 651
Isle of Man, colony for purposes of Army Act relating to

435, 636 (a), 653
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Slilltlsicontd.

Isle of Wight, application of Militia Acts to.. .. 204,647,652
Juries, exemption from service on, of officers of .. .. 209
Jurisdiction over, vested in Crown . . . . . . . . 634

Legal proceedings, provisions as to .. .. .. .. 644-5
Limerick, city of, to be county for purposes of . . . . 643
Local, account of .. .. 162,173,201

ballot, raising by 173,652
commissions, appointment to .. .. .. .. 652

embodiment, meeting of Parliament on .. .. 173

jurisdiction of Crown as to .. .. .. .. 651-2
lieutenant of county, persons included in term . . 652

military law, subject to .. .. .. .. 173,421
notices, service of, on . . . . . . . . . . 651
numbers .. .. .. .. .. .. .. 173,652
raising still possible, though in abeyance . . 162, 173, 201
returns in relation to . . . . . . . . . . 652

,, training of .. .. 173,652
London, City of, special position of .. 163 (d), 164 (e), 204, 647
Lord-lieutenants. (See Lieutenants of Counties.)
Maintenance and government of, provisions as to . . . . 633-5

Military law, application of, to.. .. 170-1, 203, 414,
41G, 417, 419, 421, 422

office, exercise of powers vested in holder of . . 646
Notices affecting, service, publication, &c. of.. 638, 639, 649, 651

Numbers, provisions as to 167, 201, 633, 634
Oath of allegiance of member of . . . . . . . . 637
Offences triable both by court-martial and summarily,

provisions as to . . . . . . . . 645
trial of, time limit for, &c. .. .. 35, 4O1, 4O2, 644

Officers in, appointment, &c. .. .. .. .. .. 170,202
commission as, does not vacate feat in Parliament 430,644
first appointments to lowest r;snk of .. .. 634,652

,, property qualification of, abolished .. 1G9 (e), 170

qualified to sit on any court-martial .. 170, 203, 422
rank of . . 170, 202 (e), 634

Orders and regulations as to, Crown's powers to make 201-4, 634, 649

Overseer, exemption from serving as . . . . . . . . 210

Parish, definition of, in Militia Act .. .. .. .. 648

,, officer, exemption from serving as .. .. .. 430,644
Parliament, orders and regulations to be laid before . . 614

,, right to record vole at election .. .. .. 430,644
,, seat in, not vacated by accepting commission in 43O, 644

,, to be summoned on embodiment ..168,173,203,638
Pay of, orders as to 171,201,634
Peace officer, exemption from serving as . . . . . . 43O, 644
Permanent staff of . . . . 202, 415, 417, 419, 429, 650

Quota, fine for not raising .. .. .. .. .. 166,173
Quotas, provisions as to .. .. 149, 1C5-7, 173, 01, 644, 649

liaising and maintenance .. .. .. .. 165,172,633
Recruits in, appointed to serve for some county .. .. 200, 635

,, Army Act,, application of, to .. .. .. 635

Recruiting, competition with A rmy .. .. .. .. 156,172
unlawful .. .. .. .. .. .. 635

Re-engagement in .. .. .. .. .. .. 201,635
Re-enlistment .. .. .. .. .. .. .. 169,202

,, under Militia Act deemed enrolment for
certain purposes . . . . , . . . . . . . 635

Segiment of Miners. (See Stannaries.)
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Militia conid.

Reserve (<?.*').

Returns, how to be made .. .. .. . . .. 645
Riots, local militia may be called out for suppression of . . 173-

Scotland, application of Militia Acts to . . . . . . 648-

in, history of . . . . . . . . . . . . 174

Secretary of State's powers with respect to . . 172, 200, 201,

202, 203, 634, 638, 649
Service in, conditions of 167-8,202-3,636-9

liability of deserter, &c., to further . . . . 641

period of 108-9,198,201,635
liability to serve in 1623,173,203-
of, abroad only under voluntary offer 1G8, 203, 636-7, 652-3-

area of 168,203,636-7
,, volunteering to serve for a year at any time . . 636, 652-3>

Sheriff, performance of duties of, during embodiment, \vliere

office held by officer of .. .. .. .. .. 430,644
Special localities, provisions as to .. .. .. .. 6i6-8-

,, service section of, discontinued . . . . . . 203
Staff of, regulated by orders . . . . . . . . . . 202

permanent, of, subject to Army Act 202, 417, 419, 42O, 42
Stannaries, Corps of Miners 164 (e), 204, 647, 652

Stoppages . . . . . . . . . . . . . . . . 644
Substitutes for balloted men, when allowed . . . . 165, 172, 173
Tower Hamlets no longer separate c.)rps for . . 164 (e~), 204 (g), 647
Trained bauds developed into, under Stuarts. . . . 152, 154, 163

Training, absence from . . . . . . . . . . 171, 20+, 639, 641

annual, notice of time and place . . . . 202, 638, 649-

,, period of 167, 202, 637-N, 653-

preliminary, of recruits . . . . . . . . 202, 637
Transfer to different corps . . . . . . . . . . 634, 65G>

Trophy money .. .. .. .. .. .. .. 171 (/)
Trophy Tax in city of London. . .. .. .. .. 64S

Validity of attestation, &c. .. .. .. .. .. 635

Voluntary enlistment .. .. .. .. 165,166,201,635-6
Yeomanry and, points of difference bctw een . . . . . . 204

Minors, enlistment of .. . . .. .. .. . . 189<

Misdemeanour.
Meaning as respects Scotland and India .. .. .. 44O*
Soldiers not exempt from civil process for . . . . . . 392

Misdemeanours, what offences are . . .. .. .. 109-11&

Misprision by court . . . . . . . . . . . . 144

Mitigation of Sentences. (See Punishments.)
Month means Calendar month 442, 528, 5/7 ()
Mule ii eluded in term Horse .. .. .. .. .. 441
Municipal office.

Army Reservist, exemption from serving .. .. .. 622

Auxiliary Forces and .. .. . . . . .. .. 43O*
Officers disqualified from holding .. .. .. .. 210,395

exempt from serving .. . . .. .. .. 209>

Murder.
Attempt to .. .. .. .. .. .. .. 99, 116>

Conspiracy to v .. .. .. .. 100,116

Court-martial, before, form of charge for . . . . . . 342, 556

jurisdiction of, in case of charge for 23, 85, 299, 3OO
Death caused by excessive or illegal punishment . . . . 141-4

,, sentence must be imposed by C.-M. for .. .. 51,299
Definition of .. .. .. .. . . .. 98-C

Dying declarations as evidence on trial for .. .. .. 68>
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Murder contd.

Evidence of character, intention, &c., on trial for . . . . 60, 61
India, in, approval required for death sentence for . . . . 323
Letters threatening to .. .. .. .. .. 99 HQ
Manslaughter (q.v.).
Prima facie presumption of, in case of killing . . . . 59, 98
Provocation as excuse . . . . . . . . . . 99
Speedy trial of charge of, special provisions for .. .. 208(6)

Masters, commissions of . . . . . . . . 151-? 162 (c\

Mutiny.
Chnrge of, forms of 335-6, 543-6

framing 15,15
Conspiring to cause, or joining in . . 16, 62, 273, 462, 335-6, 546
Definition of

'

.... . . 15, 16
Evidence of another accused person . . . . . . 44,

Grievances or provocation no justification for . . 16
Insubordination (q.v.) and, distinction between .. .. 15,16
Punishment of, provisions as to. . 10, 12, 13, 15, 16, 273-4, 533-6, 545
Suppress, obligation to use utmost endeavour to . . . . 273
Trial may be at any time . . . . . . . . 35 401 4O2

Mutiny Act.
Channel Islands, extended to . . . . . . . . . . 13 (e)
Colonies and foreign countries, extended to . , . . . . 12-14
Courts -martial, power to constitute, given by . . . . 12, 13
Crown's powers under . . . . . . . . . . 12-14

Fi.'f 6,10,11(6)
History of 6,10-14
Ireland, extended to . . . . . . ... . . 12, 13 (e)
Isle of Man, extended to .. .. .. .. . . 13 (e)
Offences and punishments under . . . . . . . . 10, 13

Replaced by Army Act 1
(
a ) ; 7 (

14
Second .. .. ., .. . . . . jl
Succession of annual Acts till 1878 11-14

National Befencc Act, 1888, extract from, as to railways. . 619
Native Officers.

In Colony, confirmation of finding and sentence, on . . 52 (e), 602
In India, subject to Indian articles 192,414

Natives.
Enlistment of

'

. . 190, 358
Oath, form of, for 319

Naval Discipline Act.

Application of, to forces when on board ship . . 434, 605-6
Royal Marines .. .. .. .. 425-6

Insane persons, provisions as to, in .. . . . . . . 3SO
Not affected by Army Act . . . . 434

Naval Prison deemed a public prison as respects Marines . . 426
Naval Prisoners may be imprisoned in detention barracks . . 334
Navy.

Deserted from, false statement of having . . ... . . 291, 539
Dismissal with disgrace from

enlisting in militia 636
regular forces 191,295,206

Evidence of service or discharge from . . . . . . 4O4
Militia, entering from, and vice versa.... . . 204, 640
Mutiny or sedition in . . . . . . . . j

'
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Necessity, when an excuse .. .. .. .. 88,26*
Neprll^ence, actions for . . . . . . . . . . . . 140

Negroes, enlUtment of . . . . . . . . . . . . 190, 358
Newspaper Correspondents.

Military law, application of, to .. .. .. .. 418
(See also Reporters )

Night.
Disguised at, offence to be .. .. .. .. .. 113

Meaning of, in connection with burglary . . . . . . 103 (d)
N.C.OS.

Accounts of, supervision of, bv superiors . . . . 21, 284
Acting N.C.O. included in term N.C.O. . , . . . . 432, 437

,, reversion of, to ranks . . . . . . 32, 432
Admonish, power of company commander to . . . . 29

Army Act, special provisions of, as to. . . . . . . . 431-3
Arrest, rules as to, 'in case of . . . . . . - . 25, 26

Auctioneer, employment a?, under Regimental Debts Regula-
tions . . . . . . . . . . . , . . . . 680

Charges against, commanding officer's power to deal with

21, 29, 32, 31O, 312, 432
,, investigation of . . . . . . . . 29, 3O8

Civil court, report as to conviction by, of . . . . . . 4O4, 432
Commanding officers' powers and restrictions as to punishing

21, 29, 32, 310, 311, 431
Confinement of soldiers, duties in relation to, of . . . . 27 (c)

Court-martial, regiment il, not usually tried by .. 35 (a), 313
,, restrictions as to sentences by, on . 49, 3O3, 432-3

Definition of term . . . . . . . . . . . . 437
Detention, sentenced to, deemed reduced to ranks . . . . 433-4
Drunkenness of 21,32,431
Extension, re-engagement and continuance of service . . 185, 352
Field punishment cannot be awarded by C.O. to . . 32

Imprisonment, sentenced to, deemed reduced to ranks 432-3,577
Military custody, when in. generally put under arrest . . 25

law, application of. to. . . . . . 415, 419, 431-3
Minor punishments, not to be subjected to .. .. .. 32,312
Pay, detention of, by . . . . . . . . . . 297

,, forfeiture of, cannot be awarded by C.O. to . . . . 32
Penal servitude, sentenced to, deemed reduced to ranks 432-3, 577
Punished more severely than private concerned in same

offence . . . . . . . . . . . . . . . . 50

Rank, reduction iii 3O3, 3O5, 4O4, 432-3
seniority of, forfeiture of . . . . 3O3, 3O5, 432-3, 4$3

Ranks, reduction to. punishments involving .. .. 432-3, 577

Reprimand, cannot be sentenced to by C.-M.. . . . . . 49

of, by C.O 29, 32, 31O, 312
Sentences on, forms of . . . . . , . . . . . . 577
Service, extension of .. .. ., .. .. .. 185,352
Ship, trial by court martial on board 36, 38, 313, 435, 606-7, 609

Soldier, striking or ill-treating a . . . . . . 297-8, 5^2
when included in expression . . . . 298, 31O, 415, 437

Summary punishment, not to be subjected to. . . . 21, 29, 32, 31O
Superior officer, when included in expression .. .. 437

Notices.

Militia, affecting, provisions as to .. .. -. 639,649,651
Reserve forces, affecting, provisions as to , . . . . . 628

Numbers.
Auxiliary Forces 167, 201, 205, 206
Excess or deficiency not to affect operation of A. A. . . 258
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Numbers contd.

Troops to be maintained, stated annually .. .. 156, 257, 25&
When reserve forces not included in , . . . . . . . 632, 653>

Nuncupative Will . . . . 20J>

O.
Oath.
Administration of, procedure .. .. .. . . 318-9, 472'
Affirmation included in term. .. .. .. ,. .. 44O>
Allegiance, of 183,346,637
Children of, admissible, though not on .. .. .. 96
Courts of inquiry, administration by .. .. .. 340,341,522'
Courts-martial, members and officers attending, for 43, 318-9,

34O, 470-2, 500, 5/7
taken by members of, effect of .. .. 318*

Definition of .. .. .. .. .. .. 44O, 442
Documents admissible as evidence on .. .. .. 4O6
Evidence cannot be on, before Court sworn . . . . . . 46'-^

,, on, right of accused to demand . . 29, 3O9, 311, 454,

False, respecting pay .. .. .. .. .. .. 39O>
Indian method of swearing . . . . . . . . . .

Interpreter, in case of, provisions as to 43, 319, 470, 500-1,
Jewish method of swearing . . . . . . . . . . 47%"

Judge Advocate, in case of, provisions as to . . . . 43, 318, 470'
Judicial enquiries, evidence in, must be on . . . . . . 56
Mahommedan method of swearing .. .. .. .. 472"
Master claiming apprentices, &c., form of . . . . 359, 44S-
Natives, administration to, of .. .. .. .. .. 319
Prosecutor, required in case of . . . . . . 477-$, 4$5, 3$$
Kefusal to take 291,377,595,540
Roman Catholic method of swearing .. .. .. .. 4Jif
Scottish method of swearing . . . . . . . . . . 471-&
Shorthand writer in case of, provisions as to.. 43, 319, 470, 50 f

Solemn declaration, substitution of, for 43, 47, 77, 319, ^54,

470, 471, 47"2, 505-

Witnesses, to, provisions as to . . 47, 77, 3O9, 319, 454, 4?7, 505, 51&
Obedience, by inferior, duty and limits of 17, 129-30, 135-7, 142-3.

Obstructing: course of justice .. .. .. .. .. 108,116"
Occupation of enemy's territory. (See Military Occupation.)
Offence. (See under each oifenc?.)

Accessory before and after fact to . . . . . . 90, 109, 110'

Accidents, responsibility . . . . . . . . . . 91
Active service (7.!'.).

Aggravated, dealt with by general court-martial .. .. 38-

Aiding and abetting, punishineut for .. .. .. .. 391
Alternative not to be stated in same charge .. 458, 459, 530, 532

Assisting in, responsibility for . . . . . . . . . . 891

Attempt to commit, definition . . 23, 90, 95, 99, 100, 110, 299
Charge (q v.}.

Civil, generally no limitation of time for trial of . . . . 47&
law, against . . . . . . . . . . 20, 3OO, 459
(See also Courts-Martial, civil offences.)

Classification o . . . . . . . . . . , , . . 50*

Cognate, conviction of one on charge of another 48, 57, 279,
324, 41, 483

(See also Charges, alternative.)
Committed abroad, trial of 12,40,143,315-6
Common intent, responsibility in case of, for . . . . 8S>
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Offence contd.

Compulsory responsibility for , . . . . . . .

Consent to, responsibility ... .. .. .. .. 91,9i, 96

Dangerous acts done wii h criminal intent are . . . . 97

Disposition to, not arlmis-iible as evidence .. .. .. 60,78
Doubt as to facts proved constituting. . . . . . 48, $1', ^f?2

First, lenient treatment for .. .. .. .. .. 60

Foreign stations, on, removal for trial . .. .. 40
Good order ami discipline, offences against. (See Military

Discipline.)
Habitual, increased punishment for . . . . . . . . 50, 88-89

Ignorance, through . . . . . . . . . . . . 87-8
Inform ition as to, privilege of withholding . . . . . . 79

Instigating, responsibility for .. .. .. .. .. 89
Intention in relation to. (See Intention.)
Investigation of .. .. .. .. .. .. 25,28-31
Joint, degrees of crimimlity in .. .. .. .. 50

Less, conviction for, on charge of greater .. 19, 57, 324, 477, 4^'-^

Military, miscellaneous .. .. .. .. .. 297-9, SJJ
,, service, in respect of .. .. .. 267-2*23, 534-3

Militia (7.1'.).

Minor. . . . . . . . . . . . . . . . . . 27, 29

,, charges for, when may be dropped .. . . .. 4-')

Motive lor . . . . . . . . . . . . . . 62
Place of commission of, liability to military law in

respect of .. ,. .. .. .. .. .. 36, 4O3
Preparation for .. .. .. .. .. .. .. f>'&

Prevalence of, increased punishment during . . . . . . 50, 86
Punishable by ordinary law . . 23, 85-118, 299-3OO, 327, 543
Punishments ((/.''.)

Repetition avoided by service abroad .. .. .. .. 186
Reserve 621-2,625-6,628-9
Same, re-trial for .. .. 35, 3O9, 311, 4OO, 4O3, 4O4, 4~, fl

Serious, trial of, by civil court . . . . . . . . . . 86 .

Several, evidence of one as proof of another . . . . . . 60, 62

Soldiers, by, forms of charges .. .. .. .. .. 530-1
Substance of, must be proved . . . . . . . . 57, 477
Tables of 87,109-118
Time and place of, material in some cases .. . . .. 57

Officer.

.Aliens not capable of being .. .. . . .. 190,358
Arrest

Active service abroad, on .. .. .. .. ,. 25
Court-martial cnnot be demanded .. .. .. .. 26
Inferior may or ler superior into . . . . . . 26, 277, 3Of

Investigation shou'd precede .. .. .. .. .. 25-28

Military custody includes arrest .. .. .. .. 25
Nature of, to be conveyed in writing .. .. .. . . 25.

Order for, generally written .. .. .. .. .. 25
Release from, order tor .. .. .. .. .. .. 2S

Sword, deprived of, when under .. .. .. .. 25
Witness, attendance as, when under . . . . . . . . 25

Wrongful, remedy for . . . . . . . . . . . . 26

Billeting, in ease of, to pny for food . . . . . . . . 25S
,, offences in relation to, by .. ,. .. 293,366

Cashiering of (qv. i

Charge against, investigation into .. .. .. 28, 457-8
of, by C.O. .. 25, 28, SOS, 453, 431-9

rules as to.. . . .. .. .. .. 530-4

ii.l,. 3 C
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Officer contd.

Citizen, position of officers and soldiers as . . 1, 85, 203-210, 4OI
Civil courts, control over illegal acts of . . 3, 119-145, 4O3-4
Commanding officer (g.v.).

Company directorships, restrictions as to holding of, by . . 210

Complaints, officer to whom made .. .. 3OI-2, 428, 524
Corps, appointment to .. .. .. .. .. ..191, 4O5

'

County council, eligible as member of .. .. .. 210,305
Court-martial, cannot demand when under arrest . . . . 25

,, composition of, on trial of . . 37, 41, 314, 315, .^66

,, general, alone can try .. .. .. 35, 39, 314, 516

,, power to cancel, award, or reduce

punishment.. .. .. 33 (g), 31O
,, officers attending for instruction, and in

waiting at. (See C.-M. officers.)
. 'Court of inquiry on charge against . . . . . . . . 28, ^5
Criminal proceedings against, for excessive punishment .. 141-5

. Definition of
,
in Army Act .. .. .. .. 413,437,441

. Delegation of authority to another . . . . . . 29, 41O, 52J
'

Dismissal (q.r.)
Drunkenness of 21,288

,, on parade . . . . . . . . . . 26
Effects of deceased. (See Regimental Uebts.)
Embezzlement and theft, prevention of, responsibility for 21
False accusation by .. .. .. .. .. .. 291
Finding and sentence on, confirmation of . . . . 52, 601-2

Full-pay service of, meaning of .. .. .. .. 414
-G-.O.C.'fa.p.).
Half pay, meaning of .. .. .. .. .. . . 414
Horse of, exemption of, from former licence duty . . . . 209 (d)

'

Imprisonment, sentence of cashiering to precede sentence

of 303,306, 5;6

Improper conduct of, towards accused, inquiry into . . 31

Junior may order arrest of senior . . . . . . 26, 277, 3OG
-Juries, exempt from serving on .. .. .. .. 209

.Jurisdiction, acting without or in excess of. (See Jurisdiction.)
_King, The, right of appeal to .. .. .. .. .. 3O1
.Letters, privileges as to .. .. .. .. .. .. 209

Military custody means arrest in case of .. .. . . 25

knowledge of 57, 72, 272, 274, 277, 283, 284, 2S, 29O
,, law, application of, to .. .. 1,413-5,417-9

Militia (f-v-).
'

Native, application of military law to . . . . .. 414
,, confirmation of finding and sentence, in case of 52 (e), 602

'Offices, public or municipal, exempt from serving 209, 210, 3i*5

Oppression by, abroad . . . . . . . . . . , . 143

''Order of, no appeal from . . . . . . . . . . 119

'Overseers, exempted from serving as .. .. .. .. 210

"Parliament, right to sit as member of .. .. .. 210

,, vote at elections to .. .. .. 210
"

Pay of, penal deductions .. .. .. .. . . 385
'Pecuniary interest of, in recruiting under old system .. 157
"

Penal servitude, sentence of cashiering to precede sentence

of 3O3, 306,576
'

Persons subject to military law as .. .. .. 415,417-8
Provocation of subordinate by superior .. .. .. 16,61

Punishment, scale of, for . . . . . . . . 23, 3O2-6
"
Qualified

"
for convening general court-martial .. .. 375

Kank, forfeiture of seniority of ., ., .. 3O3, ^3,



f'References lo the A. A. are in thick typp, those to the R.P. in italics,']

Officer contd.

Rank of, evidence of Army List, &c., a? to .. .. .. 4O5
,,

in Army . . . . . . . . . . . . 194

Rates, not personally exempt from . . . . . . . . 209
Redress of wrongs, procedure .. .. .. 2i], 3O1, 428
Reflections against, by accused, proper course in case of .. 494
Kefusil by, to deliver up soldier to civil power 1^03, 298, 4O3, 5^2
Reprimand, sentence of, on .. .. .. .. .. SOS, 5/6
Reserve, military law, application of, to . . . . 413-4, 418
Resignation, no right of .. .. .. .. .. 194
Retired par, meaning of .. .. ,. .. .. 414
Riots, responsibility when troops called oun .. .. .. 219-221
Rules of Procedure, application of, to persons subject to

military law as .. .. .. .. .. .. 52$-9
i Scandalous conduct of 21,23,51,283,537,5^9
Sentence on, forms of .. .. .. .. .. .. 3^6
Service wiih any part of army, liable to .. .. .. 104

Soldier, iiitreating or striking a .. .. .. .. 297
,, servants, licence duty not payable for, by . .. 209

Superior, definition of .. .. .. .-. 17 (), 215, 43?
disobedience to .. 1(>, 17, 18, 22, 27i-7, 336, 347
may be ordered into arrest by junior . . 20, 277, 3OO

,, military po' iceman is not a .. .. .. .. 276
,, provocation by .. . . .. .. .. 16,61

striking or threatening .. 22, 51, 274-5, 536, 346
Sword^of, removed when put in arrest .. .. .. 25
Trial of, custody of, at.. .. .. .. .. .. 42
Volunteer (q.v.^.

Waiting, at court-mart!al (see Court-Martial, Officers).
Warrant (q.v ).

Will of the Crown, hold office at 121 (<*)

Wills of .. .. 209

Omission, acts of, responsibility for .. .. .. .. 94
Oplnion.

As to guilt not to be stated by investigating oluccr . . . . 30
Counsel not to state, as to matter of fact . . . . . . 309
Court of inquiry, of, as to returned prisoner of war . . 322
Not generally admissible as evidence .. .. .. .. 59,71-3
Of confirming officer, evidence of .. .. .. .. 521

,, convening officer, statement and effect of 314- G, 463, 463-6, 516, 32 /

,, Judge advocate as to point of law, Court to be guided by 5/4
Opium, drunkenness includes intoxication from .. .. 21
Order and Discipline, offences against. (See Military

Discipline.)
Orders, &c.

Admissible as evidence . , . . . . . . . . 4O5
Army 4O5-6
Delegation by military authority of power to issue . . . . 41O-1
Disobedience of garrison, &e. .. ,. .. .. 278,536,5^7
Errors in, do not invalidate .. .. .. .. .. 127,411
Execution of 17,18,92-3,142-3
Officer, of, no appeal from .. .. .. .. .. 110
Provisions as to 127, 41O-1, 5.'$

J

(See a'so Command.)
Ordinances of War. (See Articles of War.)
Ordnance, Board of 159,160-1
Overseers.

Exemptions from service as .. .. .. .. .. 2>0
Publication and service of notices by. . .. .. .. 628, '39

(*' ) 3 2
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P.

Parish, definition of, in Militia Act .. .. .. .. 649

Parish Officer, exemption from service as .. .. 430,622,644
Parliament.

Army, control over by Army (Annual) Act .. 1, 14, 155, 158-9, 25?
Assembly of, not required when Section A reserves called

out 398, 3S4, 631

,,
on embodiment of militia .. 168, 173, 203, C38

when reserve forces called out . . . . iy?-8, G24

Field punishment rules to be laid before .. .. .. 3O4
Martial law established only by Act of .. .. .. t

Members of, officers of auxiliary forces as . . . . 43O, 644, 655

right of officers and soldiers to sit as . . . . 210

Militia (?..)
Peers and M. Ps. not exempt from arrest

Prison rules to be laid before .. .. .. .. .. 38*
Vote at elections, right of officers, soldiers, &c., to . . .. 210, 43

Parole, making known or giving, unlawfully .. .. 27O-2, 53-5

Patriotic Fund, transfer to, of unappropriated residues of

property .. .. .. 686-7

Pawnbrokers, purchasing stores, &c., from soldiers, lia-

bility of 343,398-4001
Pawning Regimental Property, &e. .. 288-9, 343, 539, 55i?

Pay
Acceptance of, without attestation, subject to military law 188, 36E

Assignment of, prohibited .. .. .. 208, 39O
Deductions from
Absence without leave .. . 32, 385-f>

Active service, on, by C.0 32, 3O9, 311, 387, 38U>

C.-M 303, 306, 381, 38O
Actual loss, may not exceed .. .. .. .. 387,389
Authorised, only to te made. . .. .. .. 3O4, 3O6, 385
Civil Court no jurisdiction to remedy .. .. .. 119

Commanding officer's power to order 31-3, 3O9, 31O, 3$J, 3SQ

Competent military authority, power of, to award . . 341

Corps pay . . . . . . . 49, 485

Day, how reckoned for purposes of . . .. 387-8, 39O, 528

Desertion, during .. .. .. .. 32, 342, 38O, 38

Detention, in case of 32, 386, 39O, 4?>7

Facts justifying, to be stated in particulars 459, 4&0, 484, f.32

Field punishment, in case of .. .. .. 32,386
Fines, of sums required to pay . . . . . 33, 387- 9*

Fraudulent enlistment, in case of .. .. .. 341-2, 38H

Hospital, while in .. .. .. .. 386

Imprisonment, in case of .. 32, 386, 39O>.

Making good damage for 33, 86, 385, 386-9, 460, 532, 5J6, .5?;

Officers, of, penal .. .. .. .. 385
Punishment not to be by way of . .

Remission of .. .. .. 33, 389*

Ship, award of, on board . . . . . . . 386, 60S-

Soldier, of, penal 3O5-6, 386-
Stolen property, in respect of . . . . . . 286, 344
Sums ordered to be paid to wife or children . . 387, 394-5
Wife's maintenance 208,387,389,394-5

Deferred, assignment of .. .. .. .. 39O>

forfeiture of 3O4-5, 39O, tfdt

Detaining unlawfully .. .. .. . 291,542
Fal^e oath or personation as to . . . . 39O-1

full, meaning of. . .. .. ..
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Pay contd.

Good conduct, forfeiture of 3O5, 39O, 439, ;?/

Half, meaning of

Inclusion in, of other sums for purposes of deductions 389, 39O
I '-sue of .- .. .. l^'1 '

Prisoners of war, soldier .. .. .. 33 (1), 38G, 387
lletired, meaning of .. .. .. .. 414

Signing in blank of documents relating to . . .. .. 29

Withholding of, in case of doubt .. .. .. .. 39O
Paymaster. (See Regimental Debts.)
Paymaster-General, duties of .. .. 150,101

Pay Warrant. Provisions as to forfeitures and deductions

3O4, 3OG, 385, 3S? 39O
fl'cnal Servitude.

Abroad, sentences of 3*1,999,585-6
Articles of war, restrictions on imposing by .. .. .. 24, 3S9
Being at large during term of, penalty for . . . . . . 10S, 113

Cashiering, sentence of, must precede sentence of . . SOS, 3O6, 5~b

Channel Islands .. . . .. .. .. 434-5

'Colony (?.''.)

Committing authority abroad .. .. 331
in India and colony 328,330
,, United Kingdom ,. .. .. 328

Commutation of 306,326,327
Courts-martial

District, cannot award .. .. .. .. 35, 86 (c), 314
Field gen.-ral, passed by, sentence of . . 316, 321, 3/9, 520

General, alone can award .. .. .. .. 35,279,314
Regimental, cannot award 35, 86 (<), 312, 314

Duration of sentence of, no restrictions as to . . .. 339
Discharging authority, abroad .. .. .. .. 331

in India and colony .. ..329,330,331
United Kingdom . . . . . . 328

Effect of sentence of . . . . . . . 327
Field punishment, as commutation for .. .. .. 3O6
i'ornis of commitmrnfc .. .. .. .. .. 685-6

orders as respects, power to make rules as to . . 34O
India and colonies-

Approval of sentence of, required in .. .. 53,323,324
Authorised prison in, meaning of .. .. .. .. 332
Civil custody in, meaning of .. .. ..

Intermediate custody 327,329,332
Removing authority in .. .. .. .. 329,330,331
Sentences parsed in India or colony, where served 54, 327,

328, 330, 331, 381
United Kingdom, where served .. 327

Isle of ATan, to be deemed colony for purposes of . . . . 434-5
Military convict (q .v.).

Minimum terra to be awarded by Civil Court or C.-M. 87, 103 (h), 3O2
N.C.O. sentenced to, deemed to be reduced to ranks . . 432-3
Offences on active service punishable by . . . . 269, 274, 27*i

punishable by 279, 28O, 284, 286, 299
Orders relating to .. .. .. .. 34O
Prison, definition of

"
penal servitude

" and " authorised
" 331-2

Releasing prisoner wilfully, punishable by
Sentence

Confirmation and approval of . . . . . . 52, 53

Executed in United Kingdom, with exceptions .. 53,54,381
Execution of .. .. . . .. .. 53-4,384,327-332
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Penalties, maximutn for civil courts, tuble of .. .. .. 109-118
Pension.

Army reserve after being called out . . . . . . . . 628

Assignment of .. .. .. .. .. .. .. 208, 39
Forfeiture of . . . . . , . . . . . . 87

service towards .. .. .. 394,396,424,577
Pensioners.
Form of charge against .. .. .. .. .. .. 53?
Military law, applic-a

f ioa of, to.. .. .. 415, 419, 42O, 422
Perjury.
Uy person not subject to military law . . . . . . 37&
Court-martial, when friable before .. .. .. .. 106,293
Definition, offence and punishment .. .. .. .. 106,116
False oath with respect to pension, &c. .. .. .. 39O

swearing as to belief is .. .. .. ,. .. 72
Witnesses requisite on trial for . . . . . . . . 67, 10G

Personation, definition and punishment .. 107, 116, 391, 622
Persons not belonging to the Forces (See also Civilians.)
Commanding o2icei', cannot be punished summarily by . . 29, 433

,, ,, who is, as respects . . . . 29, 433
Courts-martial, trial by. . .. .. .. .. 33,433,434
Military law, applicjtion of, to 6, 415, 417, 418, 42O, 433-4
Offences by, punishment of .. .. .. ,. 433,434

Persons subject to Military Law as Soldiers 415-7, 419, 421
Petition of Kight (1627), extract from, &c..... 7, 152, 177, 613
Pirates included in term "

enemy
"

.. .. .. .. 43l>
Plea.

Convening officer, reference to .. .. .. .. .. 41,^7^
Evidence in support of .. .. .. .. .. .. J4, 4/4
"
Guilty

" and " Not Guilty," difference in procedure 3G, 44, 45, 55, 475
,, ,, distinction between .. .. 47

'

f

form of proceedings on . . . . . . . . 564-3
memoranda on forms, &c. . . . . . . . . d5'3

misunderstanding of plea .. .. .. .. 474,476
procedure on .. .. .. .. 4~4-5, 476-7

In bar of trial, procedure on .. .. .. .. .. 4:1,475-6
Jurisdiction of court to (see Special below)."

JN
T
ot Guilty," finding ............ 4

form of proceedings on .. .. .. 565-7
memoranda on forms, &c. .. .. .. 060.'

procedure on . . . . . . . . 474~5, 477
\vithdrawalof .. .. .. .. .. 477

Refusal to make a .. .. .. .. .. .. 45

Special, to jurisdiction of court . . . . 4i, 4^9, 472, 473-4, 51$
Plunder.

Breaking into house in search of . . . . . . . . 2 "JO, 5^-5

Leaving C.O. to go in search of .. .. 27, 271, 534, 544
Poison.

Illegal supply or use of .. .. .. .. .. 97,109,113
Police.

Assaulting .. .. .. .. .. .. .. 27?
Authority, definition of.. .. .. .. .. .. 441
Constables (q.v.).

Provisions as to billeting and impressment of carriages
178 181,294, 3GG-374, 444-fi

Policeman, Military, cot superior officer of private . . 27*
Police Station, confinement in.. .. .. 382, 397, 596 (b)
Poor.

Assignment of pension to Guardians .. .. .. .. 39W
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Poor conld.

Overseers of, service of notices bv, t;> Militiamen . . . . 639, '340

,,
Eeservists . . . . C2S

" Posse Comitatus" .. .. .. .. ,. .. 14G
Post.
Drunkenness on 23, 211, 272, 331, 335

time to be stated in particulars of charge . . 531

Leaving .. .. .. .. .. .. .. 270-1,534
Shamefully abandoning, &c. .. .. .. .. 267-8, 534

Sleeping on 23, 60, 271, 533, 545
Postage, privileges of soldiers as to .. .. .. .. 209

Posting a soldier, meaning of . . . . . . . . . . 348.
Post-Office employees. Transfer to reserve immediately
on enlistment .. .. .. .. .. .. .. 630-1

Preferential charges. (See Regimental Debts.)
Prescribed.
General officer in case of complaints . . . . . . 3O1 -2, J24

Meaning of, in Army Act .. .. .. .. .. 44O
Officer for committing, removing, &c., authority . . 333-S, 523-4

,, competent military authority .. .. .. 5^-5
President of Court-martial.
Absence or death of 32O, 464, 4S$, 497~S

Appointed by convening officer 37, 312, 314-6, 402-3, 5-1 6, 55$, 339, 3SO

Casting vote of 32O, 499, 519

Charge Sheetand Summary sentto and produced by 31, 41, 463, 46j> 41 -

Duties and responsibility of .. .. .. .. 320,492,50^
Duly to accused , 44, 479, 492-3, 51 f

New, appointment of 42, 318, 464, 469

Objection to 42,318,469,500
Offences before C.-M. by civilian or counsel, ceitifviiig

1 as

to, by 129, 292, 37S-t>

Proceedings, custody and transmission of, by .. 49,51,5/0-;
,, signing and transmission of, by 49, 4$3, 4&6, 4$7, 491, 51-1

Qualifications for .. .. .. .. .. .. -37
Questions to be put to witnesses by .. . . . . . . 4'J~

Rank required for, in case of

Court on board ship . . . . . . . . . . . . 312, 46,'
For district court .. .. .. .. 37,314-3,463,467

,,
field general .. .. .. .. .. .. 31C

,, general court .. .. ..37, 314-5, 431, 46J, 466, 46?
regimental court. . . . . . . . . . 37, 312, 46^

,, warrant officer, in trial of . . . . . . . . 37, 431
Signature by, of sentence . . . . . . . . . . 49, 4$ tj

Swearing of .. ., ., .. .. ., 43, 470, 47 /

Pretences. (See False Pretences.)
Printer, Government. (Sec Government Printer.)
Prison.

Abroad, removal of prisoners from one to another (table) . . 526-7
Authorised, definitions of . . . . . . . . . . 332, 336

,, removal to and confinement in . . . . 54, 34, 384
Civil. (See "Public" below.)
Colonial, provisions as to .. .. 332, 333, 336, 3S-1, 384
Commitment, forms of .. .. .. .. .. .. 585-595
Committal to wrong, liability in case of . . . . . . 130
Confinement in, restrictions in case of India and Colonies. . 384
Death by violence in military, in India .. . . .. 383
Escape from . . . . ; . . . . . . . . . 288, 53?
Governor of, duty of, to receive prisoners . .

'

. . . . 382
powers of . . . . . . . . . . v. 343
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Prison contd.

Indian, provisions as to.. 332, 333, 336-7, 3SO-1, 383, 384
Ireland, in, special provisions as to .. .. .. .. 434
Military, Admiralty cannot establish .. .. .. .. 42O

,, deemed a public prison .. .. .. 337,382,384
,, definition of .. .. .. .. .. .. 333
,, establishment and regulation of . . . . 382-4
,, rules as to, to be submitted to Parliament . . 383

Naval, deemed a public prison . .. .. ., .. 426
Offences committed in, punishment of .. .. .. 383
Penal servitude, definition of .. .. .. .. .. 331
Provisions, general, as to . . . . . . . . . . 38O-2
Public-
Establishment and regulation of . . . . . . . . 382, 384
Meaning of, as respects India and colonies . . . . 336-7

,, ,, United Kingdom .. .. ..333,335
Secretary of State's powers .. .. .. .. .. 382-4
Soldier confined in, treatment of . . . . . . 332
Use of, for military prisoners .. .. .. 54,332,335

Prison Acts, regulations under . . . . . . . . . . 383, 384
Prisoner. (See Accused, Detention, Military Convict,
Military Custody, Military Prisoner.)

Prisoners of War.
Aiding enemy, after being taken .. .. .. .. 268,53^
Court of inquiry on recovered . . . . . . . . . . 52

Pay, deduction while .. .. .. .. .. 33 (J), 386, 387
Taken, and failure to rejoin .. .. .. .. .. 2615. 534

Trivilegrc. (See Malice and Witness.)
Prize Money, deductions from .. .. .. .. .. 39
Probate. (See Will.)
Procedure, Rules of. (See Rules.)
Proceedings of C.-M. (See Courts-martial.)
Process, civil (q.v.).
Proclamation of Martial I>aw. (<SW Wnrtial Law.)
Procurator fiscal, po>ver* of in summary proceedings . . 4OS-9
JProcuring. (See Prostitute.)
Professional communications, how far privileged . . 79-80

Prohibition, writ of 320-2

Promotion, trafficking in, penalty .. 398
Proof, burden of. (See Evidence.)
Property.

Comrade's, improper possession of .. .. .. .. 299
Damaging, &c., and stoppages for 33, 288-9, 385,386-9,

460, 4*4, 532, 538, 539, 552-3
Deceased soldiers'. (See Regimental Debts.)
Destruction on active service . . . . . . 269, 27, 535, 544
Lost, possession and theft of . . . . . . . . . . 101
Malicious injury to .. .. .. .. .. .. 107,115
Offences in relation to 288 -29O, 460, 53$, 552-3

Kogitnental (q v.).

Stolen, ownership of, and restitution of .. .. .. 100 344
Unappropriated residues of, transfer to Patriotic Fund . . 6S6-7
Volunteer Corps, of. (See Volunteers.)

Prosecution.

K Costs of, in treason or felony . . .. .. .. .. 87
Malicious 120

(!>~),
134^7

Procedure before Co art- Martial .. .. .. .. 47~
8 tidier not responsible for expenses of . . . . . . 388
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Srosecutor.
Accused cannot object to . . . . . . . . . . 46$

may be identified by .. .. .. . . .. .s.<

Address by 45,477,47^,492,494
Appointment of .. .. .. .. .. .. 42 (c), 46$
Counsel on behalf of, rules as to . . . . . . . . 46, 507-8
Court-martial finding and sentence, cannot confirm . . 4$$, 5/9, 520

,, may be present at preliminary proceedings before 42

,, ,, not be member of .. .. 37, 317, 4^5, 5/6

Documents, production of, by .. .. .. .. .. 4J$,4&6
,, to which entitled .. .. .. .. .. 31

Duty and rights of 45, 46 1, 477, 492-4
Evidence, rules as to giving, by . . . . . . 477~&> -4S5, 50$

summing up of, by .. . . . . . . . . 45, 47&~9
Judge Advocate, cannot be .. .. .. .. .. 317, 513

,, opinion of, entitled to .. .. .. 314
Military law, must be subject to . . . . . . 42 (c), 46$
Must not refer to irrelevant matter . . . . . . . . 493
Keply of 45, 47$, 479, 494, 49?
Witness for defence, may be called as . . . . . . 31?, 502

Witnesses, calling of
, by 45, 47, 501-2, 506

,, of accused. Not entitled to list of .. .. 41,50;?
Prostitute, procuring to become .. .. .. .. 96,116
Protectorate, British, included in term "

Colony
"

. . 439, 442
Provocation.

Evidence of 61,477,^93
Murder reduced to manslaughter by . . . . . . . . 99
Offences committed with or without, classification .. .. 50
Punishment may be mitigated by .. .. .. .. 16,275
Superior oflicer, by .. .. .. .. .. .. 16,61

Provost Marshal.
Appointment of .. .. .. .. .. 33 (&), 151 (t), 342
Arrests by .. .. .. .. .. .. .. 33,342
Custody of persons by 25, 27, 28, 287, 3O7
Duties and powers of .. 33, 3i, 342, 343
Field general court, cannot be member of . . . . 516

,, ,, ,, ,, confirm finding and sentence of 519, 520

Impeding, offence of .. .. .. .. .. 270,272,535
Kelt-ase ot prisoners by . . . . . . . . . . . . 28

Provost Prison. (See Detention Barracks.)
Provost-Serjeant .. . .. .. .. .. 34
Public Authorities Protection Act, 1893 144 (#), 145, 4IO, 646
Public Policy, privilege for reasons of .. .. .. 79
Punishments (tee under the various kinds],

Active service offences, increase for, of 6, 23, 27O-1, 274-7, 54.?
Amount of, procedure as to fixing . . . . . . 49, 50, 4'J

(J

Articles of war, under .. .. .. .. .. .. 21,339
Commanding officer (q r.).

Commencement of .. .. .. 327,338-9,456-7,456
Commutation

Authorities for purposes of .. .. .. 53, 325-7, 4S$-9, 523
Field punishment, into . . . . . . . . . . 3OC5

,, ,, to rank next below detention for pur-
pose of . . .. . . . . .. 3O4

General service, to .. .. .. 186-7, 3O5, 326, 35O-1
Meaning of .. .. .. .. .. .. .. 326
On partial confirmation of finding .. .. .. .. 4>i8

Partial, is illegal . . . . . . . . . . . . 326-7
Principles governing exercise of power of . . . . . . 53 (a)
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Punishments contd.

Consequences following conviction, in addition to .. .. 87

Corporal, discontinued .. 21,303,383,384
,, former powers to inflict .. .. .. .. 12,13,21

Courts-martial, awarded by, to be regarded by civil court .. 4O3-4
,, by, scale and rules of. . 12, 13, 15, 23, 24, 35,

48, 49-51, 86-7, 3OO, 3O2-6, 312, 314, 315, 31O, 5/-S

Degrees of, "where several offenders . . . . . . . . 50
Difference of opinion of court as to, procedure . . . . 499

Exceptional, in addition to sentence .. .. .. 49, 4^4, 4*>->

Excessive, civil or criminal proceedings for . . . . 130, 141-4

confirming authority may Tary sentence .. .. 49O
corps to see that award is not .. .. .. 51

Field punishment (q.v.).

Foreign ruler, under order of, prohibited .. .. .. 394
Grievances, as bearing upon amount of .. .. .. 10
Increase of, during prevalence of crime .. .. .. 50,86

,,
for habitual offenders . . . . . . . . 50
not because of electing trial by district court . . 50

,,
trial by general court .. .. 49-50

,, when not permissible . . . . . . 33, 52, 312, 45?
,, permissible .. .. .. .. .. 490

Limits of 49 (h), 83-7, 3O2-G, 312, 314-5
Lower than maximum, power to award . . . . . . 23, 303
Martial law, under, in peace time, illegal .. . . . . 11 ()
Maximum 23, 27, 83, 109 (a), 384
Minor, C.O.'s power to award 32, 33, 31O, 312
Mitigation of

Army Council, or general officer, by . . .. 33 (g), 31ft

Authorities qualified to mitigate . . . . 53, 325-6, 4SS-9, 323
13e fore confirmation .. .. .. .. .. 53,326,520
C.O.'s powers 33, 312, 457
Evidence, or statement by accused, in . . . . 41, 475, 476, 47^

Meaning of: .. .. .. .. .. .. .. 326
On partial confirmation .. .. .. .. $88-9,520

,, passing valid in place of invalid sentence .. .. /'>''

Principles governing exercise of power of . . , . . . 53 (a)
Kal tire and quantum of, majority of Court decides . . . . 4 r->9

Object of
*

49

Offences, civil law, assigned by, power to award . . 86-87, 3OO
'table of ..

*

87,103-118
Offender cannot be tried again after . . . . 33, 3O9, 311, 47$
Place of trial not to affect 4O2
Prompt, reasons for . . . . . . . . . . . .

Provocation may be ground for mitigating . . . . . . 16, 275
Record of, alteration of . . . . . . . . . . 31O
Remission of, authorities qualified to remit . . 53, 325-6, 4^^-9, 523

does not extend to forfeitures .. .. .. 4
(J'/

meaning of .. .. .. .. .. 326
,, to be granted before discharge .. .. 334

when to be granted . . . . . . . . 4Ott

Ship, H.M.'s, description of summary punishments on boaivl 60S-9

Signature of warrants relating to . . . . . . . . 411

Summary, accused may elect C.-M. instead of 30, 33, 31O, 311, 434, >,r>7

bars retrial by C.-M. .. 33, 44, 3ffl9-311, 4O3, 455

,, cancellation of . . . . . . . . . . 31O
C.O., award by, of 29-33, 38, 3O9-I2, 454-5,

436, 462, 525, 628-9

,,
no appeal frcm .. ..
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Punishments conld.

Summary, drunkenness, in case of 21, 29, 31, 32, 3O9-311,
431, 43J, .',C>7

field punishment (q.v.), substituted for term . . 24 (<)
,, legality of .. .. .. .. .. .. 34>U

N.C.Os. or W.Os. not to be subjected to 29, 32, 31O, 431
persons not belonging to forces not to be sub-

jected to 433.
Time limit for award of . . . . . . . . . . 4O2

Purporting, meaning of expression .. .. .. .. 4O
Purveyance, Crown's right of. (See Impressment of Carriages.)

Q.

Questions. (See Witness.)
Quotas under.Militia Acts .. . . 149, 165-7, 173, 201, 641, G4t>

R.

Railroad, definition in Regulation of Forces Act .. .. 618

Railways.
Conveyance of troops by . . . . . . . . . . 182, 628
Government's power to take possession of in emergency 182-3,

61S, 619-20
Statutes relating to, extracts from .. .. .. .. 614-7

Railvraymen, transfer of, to Eeserve immediately on enlist-

ment .. .. 630-1

Range, omission to give warning during firing at . . 94
Rank.
Acting, definition of .. .. .. .. .. .. 433

removal from . . . . . . . . 32, 432-3, 577 (b)

Army and Corps, in, may be different . . .. .. 194-

Forfeiture of seniority of .. 32, 303, 3O5, 432, 4$'5, o?6, 5/7
Proof of, by Army List or Gazette . . . . . . . . 4O5
Eeduction in .. ., 3QS, SOS, 4O4, 428, 421, 432, 577

Ranks.

Leaving the, on active service .. .. .. .. 2G9, 33.',, 3't
'

f
Penal servitude or imprisonment of N.C.Os. involves reduc-

tion to the .. .. .. .. .. .. .. 432-3
Quitting without urgent necessity .. .. ,. .. 282, 5JJ
Eeduction to the 49,303,431,4323

Rape.
Evidence in trial for, special rule as to . . . . . . '70
Offence and penalty .. .. .. .. 'Jo, 116, 299, 5^2
When triable by court-martial. . .. .. .. .. 85, 3OO

Rates, exemption from, where occupation by Crown . . . . 209

Ration, liquor, stoppage of, deduction from pay in case of . . 385, 386
Receiving stolen goods 104, 118, 285, 343, 33~, 551

Recommendation to mercy .. . . 49, 51, 321, S,S6, 4SS\ o/S, 57*
Records. Entries in, admissible as evidence 71, 4O5
Recreation Rooms may be used without licence . . . . 413
Recruiter.

Duties of, on secxiring recruit .. .. .. .. .. 346
Irregular enlistments by 191, 296, 5^1, G3S

Eegulations as to .. .. .. .. .. .. 35 1

?
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Recruiting.
Army and Militia, competition between . . 156, 104, 172, 63(5

Former methods of . . . . . . . . . 157

Present methods of .. .. .. .. 157

Secretary of State's powers as to .. .. 157 (^), 35*3

Unlawful 191, 298, SCO, 5^1

(See also Enlistment.)
Redress of Wrongs.

Civil court has no jurisdiction as to . . . . 110, 130, 132, 302
Officer, in case of

'

26,301,428
Soldier, in case of .. .. . . .. .. .. 3O1-2

(See also r.oinplaints.)

Re-engagement.
Declaration on, admissible as evidence . . . . . . 44
Error in, claim to discharge for .. .. .. . . 3CO-1
N.C.Os., in ca?e of .. .. .. .. .. 185,352
Privates, in case of . . . . . . . . . . ..181, 351
Reservists, in case of ., .. .. .. . . .. 197,621

Secretary of: State's power to make regulations as to . . 184, 351
Warrant officers, in case of . . . . . . . . . . 185

Refusal to deliver up to Civil Power. (See Civil Power.)

Regiment of Miners. (See Stannaries of Devon and
Cornwall.)

Regimental, meaning of in Army Act. . .. .. .. 489
Regimental Books.

Confession of desertion, &c., to be entered in .. .. 342
Declaration of court of inquiry as to absence of soldier to

be entered in .. .. .. .. .. 341,523
Records in, as evidence . . .. .. 4O5, 4O6, 4$3, 4$5, 575

{Regimental Conduct Book and Sheets. (See under Conduct.)

Regimental Debts
Absence without leave, modification of Act in case of . . 675, 682

Act of 1893 669-686
commencement nnd extent of . . . . . . . . 676

,,
forfeiture under .. .. .. .. .. .. 3O4

Administration, letters of .. .. .. .. .. 676
Administrator-General in India, delivery of effects to, &c.

676, 678, 682

Administrator, official, duties .. .. .. .. .. 673

,, meaning as respects India . . .. 676

Apprentices, application of Act in case of . . , . 675, 682-3, 68 1

Assets, property when not . . . . . . . . . . 673

Casualty returns. . .. .. .. .. .. . 681

Chvrges, preferential, decision of questions as to . . . . 670

,, paid by representatives .. .. 670,679

,, ,, payment of .. .. 669,670
,, unpaid, payment by Secretary of State 671

Claims against deceased (see Debts, below).
Committee ot adjustment, composition, appointment, and

assembly .. .. 677-8,682
,,

duties and powers of

6G9, 670, 673, 677-680, 682, 684

,, effects, delivery of, to Adminis-

trator-General, by .. .. 6S2

Creditor, position of .. .. .. .. .. .. 674

Debts, payment, &c., of. . 670, 671, 672, 675, 676, 678, 680, 633, 685
Definitions .. . . .. .. .. .. .. 076,679
Desertion, modification of act in case of . . . . 675, 633 -4
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Regimental Debts contd.

Duty not payable where surplus or residue under 100 . . 67-?

,, surplus only liable to .. .. .. .. .. 67c>

Effects, collection of, on death 209, 669, 670-

,, difficulty in realising in India .. .. .. 632
not money, disposal of .. .. .. .. 672

proceeds of sale . . . . . . . . . . 685
sale of, by auction, &c. . . . . . . . . 679-680

,, certificate of particulars . . . . . . 680, 681

,, unappropriated, transfer to Patriotic Fund . . 686-7
Felons, modification of Act in case of . . . . . . 67-3, 682, 6 SI

Funeral expenses .. .. .. .. .. .. 670,679-
India, Administrator-General .. .. .. .. 676,678,682

application of Act to 673,675-6,678-686
,, natives . . . . . . . . 675

casualty returns from . . . . . . . . . . 631
death in, claims against deceased, payment of . . 676, 685-

,, form of notice for publication as to disposal
of effects . . . . . . . . . . 684-5-

,, of person not a soldier .. .. 675-6,634-5
deduction of arrears of subscription to military
funds . . . . . . . . . . . . . . 67(?

,, dntv not payable where surplus or residue under 100 (i73

,, inventory and account of property, procedure .. 678-9
,, payment of debts of deceased . . . . . . . . P>8O

,, Secretary of State for, provisions as to . . 676, 633-4

,, surplus, remittance of .. .. .. .. .. 630,681
Intestacy, declaration of . . . . . . . . . . 674

Inventory of property, deposit and inspection of . . 674, 678, 680

preparation of . . . . . . . . . . 678, 679
Kit, disposal of 683'

Lunatics, modification of Act in case of .. .. . . 675, 684
Medals and decorations, disposal of . . . . . . . . 672
Next-of-kin or representative, payment to . . . . . . 681-2
N.C.O.'s commission for selling effects by auction . . . . 680
Patriotic Fund, transfer to, of unappropriated residue of

effects . . . . . . . . . . . . . . . . 686-7

Paymaster, Army, modification of Act in respect of 075, 676, 682
discharge of. . .. .. .. .. .. 673-4

disposal of surplus by .. .. 671,673,675-6,680
Personal estate, definition of .. .. .. .. .. 670

,, sale to pay preferential charges, &e. . . 670, 672

Property when not assets .. .. .. .. .. 67$
Regulations under Act 672-3,677-687
Representation, definition of .. .. .. .. .. 676

,, when unnecessary .. .. .. 671-2,673
Representative, saving for rights of . . . . . . . . 674

Residue, disposal of, by Secretary of State . . 671-2, 673, 6S2, 68G-7

undisposed of, application of .. .. 672,682,686-7
Savings bank, regimental, sums deposited in. . .. .. 683

Secretary of State, discharge of .. .. .. .. 673-4

powers .. .. 670,671-6,682-4,686-7
Securities, shares, &c., disposal of .. .. .. .. 679
Ship, assembly of committee where death on board . . 678
Soldirrs' effects fund, Royal Warrant establishing .. .. G8fi-7

Surplus lodged with paymaster .. .. .. .. 671,680
provisions as to disposal of

671, (173, 675, 676, 680, 681, 632, 684, CS5-f?

remittance of undisposed .. .. .. .. 671,673-
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Regimental Debts contd.

Validity of payments, sale.*, &c., under Act . . . . . . 67 1

Will, original, deposit and inspection of . , . . . . 674, 681

Regimental Exchanges Act, 18*35.. .. .. . . 398

Regimental Goods, theft or embezzlement of 20, 21, 2S3-5, 537

Regimental Necessaries.

Deficiency in, and injury to .. 288-9, 460, 532, 53$, 339, 552-3

Purchasing from soldiers, penalties . . .. .. 398-4OO
Stoppages for ,. .. .. .. .. .. .. 386

,, ,,
court-martial does not award. . . . . . 46

Regimental Orders, notification in, of absence without

leave .. .. .. .. .. .. .. .. 32 (g)

Regimental Savings Bank 210, 3O4, 39O, 683

Regiments, territorial titles of, origin of .. . , .. 155 (d)

Regular Forces.

Auxiliary forces, when included in .. .. .. ..422,434
Constitution, &c., of .. .. .. .. .. .. 1'J2-207

Definition .. .. .. .. .. .. 437,441
Reserve forces, when included in . . . . . . . . 413, 437
Royal Marines included in ., .. .. 413,415,437,441

Regulation of the Forces Act, 1871, extract from .. 617

Regulation of the Forces Act, 1881 ,, ,, .. 667

Religious Scruples no Excuse for Disobedience .. 18, 27fi

Remand.
Absence of witness justifies a .. .. .. .. .. 433
Evidence reduced to writing, in order to Lave . . . . 4^4

Remission of Sentences. (See Punishments.)
Removal of Prisoner to place where Corps is serving

337-8, 523

Removing Authority.
For sentences of imprisonment and detention 333, 335, 336-7, 523

,, penal servitude .. .. .. 329,330
Officers prescribed as . . , . . . . . . . . . 523

Reporters.
Admission to, and conduct at courts-martial. . . . 48, 120 (J>)

Newspaper correspondents (q.v.}.

. Shorthand writer (<?.)

Reports.
False, spreading on active service .. .. .. 269,279,5,3;
Neglect to send 290-1,453,539
To superior authority, how to be made .. .. .. 528

Reprimand or Severe Reprimand.
In case of N.C.O., by C.O 29,32,310,312

,, cannot be sentenced to, by C.-M. .. 49

,,
officer .. .. .. .. .. 3O2, 3O5

Res Gestte, rule as to statements forming part of 68, 69, 71 (), 73 ()
Reserve Forces Acts.

Eeserve Forces Act, 1882 620-630
1800 630
1899 198 (0, 632
1900 .. .. c 632
1906 198,632-3
and Militia Act, 1898,

168, 198, 334, 416, 631, 652-3
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Reserve Forces.

(a) Army Reserve.

(b) Army and militia, general provisions.

(c) Militia Reserve.

(a) Army Reserve.

Abroad, permission to reside .. .. 198,355,632,633
Absence without leave .. .. .. .. .. 621-C22

,, ,, form of charge .. .. .. 557
Army service, re-entry on. . .. .. .. 198-9,345
Calling out of, extent of liability to serve in case of 193, 354, 624

,, ,, non-attendance .. .. .. .. 621,625
,, on permanent service .. ..197,198,353-4

Civil power, calling out in aid of, of . . . . 197, 419, 621
Class I., composition, &c., of 195-7,620-1

,, divisions of .. .. .. .. 195,621,632
,, liability, by agreement, for permanent service

without proclamation . . . . . . 631
Class II., composition, &c., of .. .. .. .. 197,621

,, service confined to United King 3om . . . . 625

Constables, exempted from serving as . . . . 622

Court-martial, liability to trial by,

35,"415, 421, 621-2, 625, 628-9, 645
Court of summary jurisdiction, trial of offences by .. 622
Creation of . . . . . . . . . . . . . . 158

Discharge, certificate of 196,357
Enlistment abroad 198 (rf), G32-3

by man of, reckoning of prior service .. 346
,, procedure and term of service 197, 621, 62G, 632

Exemption from serving in parochial offices . . 209-210, 622

tolls, &c. 182,628
Insubordinate behaviour .. .. .. .. .. 621

Language, threatening, using to officer . . . . . . 55/> 621

Meaning of, iu Part II. of Army Act . . . . . . 3G1
Medical examination . . . . . . . . . . 198
Numbers 195,620-1
Offences, evidence of .. .. .. .. .. 622

,,
in presence of officer .. .. .. .. 622

Pay, offences in respect of, and evidence .. .. 621,622
Pension of, on return from army service . . . . 628
Personation by .. .. .. .. .. .. 391,622
Re-engagement, procedure and term of service .. . . 197, 621

Regulations as to .. .. .. .. .. .. 195-199
,, non-compliance wiih .. .. .. 621-2

Retention of reservists in time of war, in army service 353-4, 624
Section A., calling out of without proclamation or meet-

ing of Parliament . . . . . . . . 198, 354
,, A., regulations as to .. .. .. 1"5, 196, 198

,> 13-, ,, .. .. .. .. 198

C., abolished 195 (rf)

,, D., regulations as to .. .. .. .. 196-7
Service, period and area of .. .. 195-7, 621, 624-5

term of . . . . . . . . . . 621

Supplemental, calling out of, on permanent service 195, 621, 632

Training, annual, period of .. 197,624
,, with volunteers .. .. .. .. .. 631

Transfer to, after colour service 195, 196, 354-5
,, before expiration of term of colour service

184, 191, 196, 344, 354
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Reserve Forces contd,

(a) Army Keserve contd.

Transfer to, conveyance free to home on .. .. 191, 35&
,,

if invalided or unfit to serve abroad . . 191, 354-

immediately on enlistment . . . . . . 630-1

,, reckoning of service, for .. .. .. 185,345
When not reckoned in number of forces . . . . 632

(J) Army and Militia (General provisions).

Absence without leave . . . . . . . . . . 625, 62(J

court of inquiry . . . . 627

,,
definition .. .. .. 625

,, procuring"commission of, offence

of .". 626
record of . . . . . . . . 627

Appointment to military body, provision as to . . . . 627
Attestation on enlistment, provisions as to .. . . 62&

Calling out on permanent service .. 197, 198, 354, 624-5

,, failure to attend .. 625-

Channel Islands, offences and punishments in . . . . 629

Charge sheet, framing of . . . . . . . . . . 45$, 33

Commanding officer, summary punishment by . . . . 628-91

Conveyance by railway, &c., provisions as to .. .. 182,628
Court of inquiry, provisions as to . . . . . . 627

,, summary jurisdiction, trial of offences by 625, 626, 628-9

Courts-martial, offences triable by .. .. 35,625,628-9
Definition for purposes of Army Act . . .. .. 437,630
Desertion, in case of .. .. .. .. .. 625,026

,, inducing reservist to commit offence of . . 626

Enlistment, fraudulent, into Militia .. .. .. 640

in, provisions as to .. .. .. .. 626,640
Evidence, provisions of Army Act as to, applied to . . 629

Exemption of, from serving as overseers .. .. 210

tolls, &c 182,628

Eines, minimvim in. . .. .. .. .. .. 6291

Forfeitures and stoppages .. .. .. .. 628

Identity or life certificate of reservist, taking as security 4C<*

Imprisonment, minimum term of . . . . . . 629

Military law, application of, to . . .. 199, 415, 419, 421

Mutiny, inducing reservist to .. .. .. .. 2^3;

Notices, service and publication of, provisions as to . . 628-

Numbers, when not included in forces . . . . 632, 653

Offences and punishments .. .. 621-2,625-6,628-9-

by, time limit for trial of . . 35, 4O1, 4O2, 629*

Orders and regulations as to, power to make .. .. 199, 627

Parliament, assembly of, when called out .. 197, 198, 624
'

exception .. 198,35*
Personation of man in .. .. .. .. .. 391
Powers vetted in holder of military office, exercise of. . 627
Prodamntion calling out 197-8, 354, 624, 631

Regular forces, form part of, while under militarv law 413, 43?
Service, false statement as to service in or discharge

from .. .. .. .. .. .. 291
,, when called out, period of .. .. 198, 354, 624

Toll?, exemption from .. .. .. .. .. 182, 62S

Training, failure to attend .. .. .. .. 625,627
Transfer when called out, provisicns as to . . 625, 627, 630
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Reserve Forces contd.

(c) Militia Reserve.

Calling out of, effect on position in Militia .. .. 199, 623

,, not in aid of civil power. . .. .. 415
Discharge from .. .. .. . . .. .. 199,623
Enlistment for, now stopped . . . . . . . . 195, 191
Establishment of, date of . . . . . . . . . . 158
Militiamen continue in position of, except when called

out .. .. .. .. .. .. .. 199, 623
Numbers . . . . . . . . . . . . . . 622

Re-engagement in . . . . . . . . . . . . 62 $

Service, term of . . . . . . . . . . . . 623

Training, annual, period of, and attachment .. .. 199, 624

Reserve of Officers, application of military law to members
of 411,418

Retirements from regular forces, trafficking in .. .. 398
Riot, Insurrection, and Unlawful Assembly.
Act of indemnity to cover action taken to suppress ... 5

Apprehension of rioters .. .. .. .. .. 215

Crimes incident to .. .. .. .. .. .. 213

Crown, powers of, in case of .. .. .. .. .. 4

J)eadly weapons, use of, in dispersing . . . . 215, 216, 219

Definition of .. .. .. .. .. .. .. 212

Dispersal of, before proclamation under Riot Act . . . . 217
Featherstone riot, enquiry on . . .. .. 214 (c), 217 (d), 220

Force, use of, in suppression of .. .. .. .. 214-220

Insurrection, deSuition of .. .. .. .. 211 (a), 212, 213

,, punishment for .. .. .. .. 213,218

Magistrate's responsibility when troops employed .. .. 219-221
Militia may be called out to suppress . . . . . . 1 73, 419
Officer's responsibility when troops employed .. .. 219-221
Reserre may be called out to suppress .. .. 197, 419, 621
Siot Act, account of .. .. .. .. .. .. 216

proclamation under, form and effect of . . 216, 217 (6)

Riot, definition of .. .. .. .. .. 211 (a), 212

punishment for , ..213,216,217,218
Rioters and insurgents, included in term "

enemy
"

1, 439
subject only to civil law . . . . 1

Suppression of, duty of assisting in .. .. .. 145,214,216
Trained bands formerly used to suppress . . . . . . 15 1 (i)

Troops assisting civil power, position of 1, 20S (a), 218,

219, 419, 42
Unlawful assembly, definition of .. .. .. .. 211,213

,, punishment for .. ,. .. .. 213,218
Yeomanry may aid civil power to suppress . . .. . . 205, 42O

Robbery.
Assault, with intent to commit .. .. .. .. 103,11
Definition, offence, and punishment .. .. .. .. 103,11
Forms of charge for, before C.-M. .. .. .. .. 54%, 33

Roman Catholic, method of swearing . . . . . . 4~2
Route.

Billeting, is authority for 179-130,362,365
Falsification or forgery of .. .. .. .. 29O, 374, 339

Impressment of carriages, is authority for .. .. 179, 180-1, t67
Order substituted for, in case of Auxiliary Forces .. .. 180, 429
Railway, conveyance of troops by, is authority for . . f . 18^, 614-7

Signing of . . . . . . . . 179-181

(M.L.) 3 D
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Royal Marines.

Absence without leave .. .. .. .. .. .. 425
Admiralty, exercise as respects, powers exercised by Dis

Majesty as respects land forces .. 230, 423-4
powers under Army Act . . . . . . 200, 257, 422-?
regulations included in term "

King's Regula-
tions" .. .. .. .. .. .. 424

Army Act, modifications of, with respect to . . . . 4, 2CO, 422-7
,, Annual Act, provisions of, as to .. .. .. 257

Articles of war for, power of Admiralty to make . . . . 422
Artillery, rank of .. .. .. .. .. .. 200

Colony, in, provisions as to .. . . .. .. .. 424
Complaints by officers of .. .. .. .. .. 423
Constitution of 199,200
Corps, appointment to .. .. .. . . . . .. 424

area, for purpose of Army Act . . . . . . 438
Courts-martial, in case of, convening and confirmation of

422, 423, 426
proceedings, transmission of.. .. .. 511

Discharge, provisions as to .. .. .. .. 200,404,424
Enlistment of, provisions as to .. .. 200, 4O4, 424, 427
Expenses of, included in Admiralty vote . . . . . 200
Field punishment, rules as to .. .. .. .. . 59$-9
Fraudulent enlistment by, forfeiture of service .. . 425
History of .. .. .. .. .. .. . 199
India and colonies, provisions as to .. .. .. . 424
Infantry, lank of .. .. .. .. .. .. 200

Land, employment on, meaning of term .. .. .. 427
" Man of the," persons included in term . . . . . . 426
Military law, application of, to. . .. ., 4, 200, 414, 415
Naval Discipline Act, when subject to .. .. 200, 425, 426

,, prison decmei a public prison.. .. .. .. 426
Numbers of .. .. .. .. .. ,. .. 15G (d)

Pay of, orders as to .. .. .. .. .. .. 423
Re-engagement of .. . . .. .. .. 200,404,425
Regular forces, when included in .. .. 413, 415, 437, 441
Reserve, enrolment in Class II of, of former . . . . 197, C21

,, transfer to, provisions of Army Act as to, not to

apply to .. .. .. .. .. .. 424,427
Rules, orders, &c., Admiralty powers to make . . 200, 423-4
Service, forfeiture of 200,424,425,427

prolongation of .. .. .. .. .. 200,424
,, terms of 200,424

Ship, H.M., offences on board .. .. .. .. .. 425
Transfer to and from regular forces .. .. .. 200,424-5
Warrants of Admiralty as to 422,423,424

Royal Military College.

Commandant of, warrants for convening courts-martial

issued to . . . . . . . . . . . . . . 38

Royal Warrants. (See Warrants.)
Rules of Procedure.

Application, extent of .. .. .. .. .. .. 519

Army Act not to be inconsistent with. . . . . . . . 34O, 529
Cases unprovided for in. . .. .. .. .. .. 52$
Channel Islands, application to . . . . . . . . 529
Commencement of operation .. . . .. .. .. 529
Construction of . . . . . . . . . . 52$

Crown, power of, to make .. .. .. . . .. 34O
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Rules of Procedure contd.

Forms in, deviations or omissions from, not to invalidate ..

note as to use of forms of charges . . . . 529-533
notes added by Army Council . . . .

,, rules as to use of . . .. . * .. .. 52S

Isle of Man, application to .. .. .. .. .. 529

Judicial notice of . . . . . . . . . . . . 34O
Meaning of expressions used in . . . . . . . . 528

Military office, exercise of powers vested in holder of . . 527

Parliament, to be laid before .. .. .. .. ' .. 34O
Suspension of, for military exigencies. . .. .. .. '>!'>

form of declaration . . . . . . . . 060

s.

270, 271, 534, 544
226-8

3&
282

194
437

49, 432, 43.7

18;

*

Safeguard, forcing a

St. Petersburg, Declaration of, 1868
Sayings Banks.

Military, establishment of . . . . . . . . . . 210

Regimental, deposits in. . . . . . . . . . . . 683

,, stoppages not to be deducted from .. .. 39O
Scandalous conduct of officer.. . . 21, 23, 51, 283, 537,
School of Gunnery, commandant of, warrants for convening

com-ts-martial issued to . . . . . . . . . .

School, soldier absenting himself from. . .. ..

Schoolmaster, Army.
Corps of . . . . . . . . . . . . . .

Included in term N.C.O., if not a Warrant Officer. .

Punishment of . . . . . . . . . . . .

Right of re-engagement . . . . . . . .

Scotland.
Attestation in .. .. .. .. ..

Billeting in .. ..

County court judge, meaning of, in . .

Ferries in. . . . . . , . . . . . . .

Impressment of carriages in . . . . . . . .

Lunatic soldiers discharged in, provisions as to

Militia Acls, application of, to. .

,, in . . * . *. .. . ..

Misdemeanour, meaning of, as respects . . . .

Oath, administration of, in . . . . . . . .

Summary Jurisdiction Acts, meaning of, as regards. .

,, Court, definition

,, proceedings in .. .. ..

Volunteers

Scutage
Seamen's and Soldiers' False Characters Act, 19O6 191 (/>).

Search Warrants .. .. .. .. .. .. 399
Secretary at War, history of office 159-160

Secretary of State, definition of term .. .. .. 436
Secretary of State for War.
Admiralty substituted for, in case of Marines .. .. 423-4
Certificate of conviction, transmission of, to . .. 367, 372, 4O3
Delegation of duties of, in respect of Descriptive Return of

Deserter .. .. .. .. .. .. .. 397

178, 179 (I)'

441
. . 182, 392

181

*

648

174, 203, 648
440
AJ1-2
44O
441

4O8-9
662, 663-4

149, 154,

History of office . . . .

Powers with regard to

Active service . . . .

(M.L.)

160-1

436
3D 2
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Secretary of State for War contd.

Powers with regard to contd.

Deserters .. .. .. .. 397
Enlistment 1570), 184 344-5, 357
Field punishment 24, 303, 3O6
Militia 172, 200, 201, 202, 203, 634, 638, 649

Pay, deductions from. . .. .. .. .. 33,387,389
Prisons 64(c), 38O-4
Re-engagement . . . . . . . . . . . . 184, 351

Regimental debts 670, 671-6, 682-4, 686-7

Reserve 184,197,198,344,621,624,627
Restoration of forfeited service . . .. .. 185, 345-6
Variation of period of service and enlistment . . . . 184, 344
Volunteers 206,654-660

Reports to the King to be made through . . . . . . 3O1

Responsibility to Parliament and Crown .. .. .. 161,162
Warrant authorising punishment, &c. . . . . . . 4O7, 412

Securities.

Disposal of, under Regimental Debts Act . . . . . . 679

Inducing execution of, by force or fraud .. 103, 104-, 113, 114

Sedition.

Charge of, framing .. .. .. .. .. .. 16, 535

Civilians, by, tried by civil court .. .. .. .. 273
Definition.. .. .. .. .. .. 1*5

Offence and punishment for . . . . . . . . 16, 273-4

Seniority, forfeiture of . (See Rank, Service.)

Sentence. (See Finding and Sentence.)
Sentinel,
Misbehaviour of 57,271,272,535,5^5
.Sleeping or drunkenness on post . . . . 23, 60, 271-2, 535, 5^5

,,
evidence of previous offence

not admissible on charge of .. .. .. .. 60

Striking or forcing a 270,297,53^,5^
Servant.
Embezzlement by .. . . ..

Neglect or ill-treatment of . . . . . . . 98, 1 17

Oificer exempt from licence duty for soldier . . . . . .

Possession of master's property .. . . .. .. 101

Service.

Abroad, as a punishment . . . . . . . . 186

early history . . . . . . . . . . . 148, 150

Army Service Act, 1847, provisions of, as to. . . . .. 158

Compulsory, abolished .. .. .. .. .. 156

Contirumce in, after 21 years. . .. .. .. .. 184,352
-Custom of the 2 (c), 134, 291, 41O, 411, 5->5, 527
Death on, grants to widows, &c., from Pati-iotic Fund .. 687

Deputy, by . . . . . . . . 149

Documents, &c., relating to, admissible as evidence. . 4O4, 4O;
Enforcement of, and penalties, in early times . . .. 153

Extension of .. .. . . .. .. ..184,185,344-5
False statement as to .. .. .. > 291
Forfeited, provisions as to . . 19, 185-6, 187, 3O4, 3O5,

342, 345-6, 351, 4O2-3, 424
,, restoration of .. .. 185, 342, 345-6, 4O3, 4S6

General, commutation of punishment to 186-7, 3O5, 326, 35O-1
,, confirming author-

ity cannot exercise power of .. 326
enlistment for. . .. .. .. .. 188, 348
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Service con/d.

History of, in early times .. .. .. .. 146-150,153
Military (q.v.).
Militia (q-v.).

Particulars of . . . . . . . . . . . . . . ;; ;

Periadof 158,184,187,344,357
Prolongation in time of war or national danger 185, 352-4, 480, 624,

Beckoning of .. .. .. .. .. .. 185,342,345
Kecords of, entries in .. .. .. 71, 31O, 351, 4O5, 4S3
Reserve forces, of 198, 199, 354, 621, 623, 24

Secretary of State, powers of, to vary terms of . . . . Ih4, 344
Short, introduced .. .. .. .. .. .. 158
Transfer during. (See Transfer.)
Volunteers (q-v.).

Sexual Offences and Assaults .. .. 94-8, 109, 110, 111, 116
Sheriff.

Head of the shire levy . . . . . . . . . . . . 146-7
Militia officer as .. .. .. 430,644.
Officer of auxiliary forces as .. .. .. .. .. 43O

regular forces exempted from serving as .. .. 210, 395
Shilling, acceptance on enlistment .. .. .. 187-8,347
Ship.

Army Act, application of, to ships .. .. .. ., 435
Auxiliary forces on board .. .. .. .. .. 434
Court-martial, convening of, on board .. .. .. 435

not held on board, except regimental court
on N.C.0 36,313,607

regimental, on N.C.O. on board . . 36, 38,

312-3, 435, 60/
Death on board, committee of adjustment on property . . 678

Discipline on board, Order in Council. . . . . . 34, 36 (d), 605-7

Military custody of persons on board.. .. 329, 332, 411, 606-7
Naval Discipline Act, appli cation of, to land forces on board

434, 603-6

Pay stopped for offences on board . . .. .. 386, 387, 60S

Royal Marines on board, provisions in Army Act as to . . 424-5
Soldier in confinement on, turn of watch . . . . . . 27

on board en route for war considered on active
service .. .. .. .. .. .. 436

Summary punishment on board, table of .. .. .. 60S-9

Shoot, attempting to .. .. 95 (a), 100, 110
Shorthand Writer.

Oath, administration of, to . . . . . . 43, 319, 470, 50)

Objection to .. .. .. .. 43, 501

Reporters (q.v.)
Solemn declaration by, form of .. .. .. .. 4"} 1

Sickness.
Caused by offence, pay stopped during . . . . 32, 386, 388
Feigning 284-5,537,550

Sieges, unwarrantable abandonment of. . .. .. .. 268
Sleeping on Post, sentinel 23,60,271,535,5^5
Smart Money, not now payable .. .. 187 (/), J88, 347
Sodomy 97,110,117
Soldier.

Army Act, continues subject to, till transfer to reserve .. 355
Arrest of, investigation should precede .. .. .. 25

Assizes, exclusion from towns during.. .. .. .. 210 (h)

Billeting (q.v.)

Charges against. (See Charge.)
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Soldier centd.

Civil and military law, liability to, of 85, 208, 4O3
,, employment of, restrictions as to .. .. .. "09,210

,, offences by, under jurisdiction of civil courts .. .. 4O3-4
,, power, position of, when employed in aid of 1, 208 (a),

218, 219, 41D
prison, may be confined in, -when military accommoda-

tion not available . . . . . . . . . . 27

,, process, exemption from, of .. .. 208, 392-3, 395, 4O3
Civilian, as, liability to military law .. .. .. .. 4O1

status as, of 1,85,203-210,401
Commands, lawful, &c. (See Command.)
Complaints by, procedure .. .. .. 291,301-2,428
Confinement (q.v.).

Corps, appointment to, on enlistment . . . . 186, 191, 194, 348-9
Court-martial, district, right of trial by 29, 30-33, 50,

309-312, 404, 456, 437
Creditors of 208,390,392,674
Criminal process, amenability (o . . . . . . . . 208

Definition of term .. .. .. .. .. ..437,441
Disgraceful conduct of, offences and penalties 24, 284-6,

537, 549, 550
Domicile or settlement, cannot change while in service . . 208

Early methods of raising .. .. .. .. .. 152-3
Effects fund, Royal warrant .. .. .. .. .. 686-7

,, of. (See Regimental Debts.)
v

Elections, presence and voting at .. .. .. .. 210
Enlistment (j.f.).
Ill-treat ing a .. 297-8,5^
Irons, when to be used . . . . . . . . . . . . 27, 59S

'

Jury, exemption from serring ou .. .. .. .. 209,395
Lunatic. (See Lunacy.)
Marriage, false representation as to, on attestation . . . . 395

,, without consent of military authorities .. .. 208

Military custody in case of, means confinement .. .. 25, 27

,, law, application of, to .. .. .. 415,419-21
N.C.O., when inc-luded in expression .. .. 298,310,415,437
Obedience, duty and limits of 17,129-130,135-7
Offences (q.v.).

,, committed only by, rules as to charge for . . . . 330-1

Pay (q.v.).

Pension, cannot assign .. .. .. .. .. .. 208,39
Persons subject to military law as .. .. .. .. 419-421
Postage, privileges of, as to . . . . . . . . . . 209

Posting a, meaning of .. .. .. .. .. .. 348
Prosecution, not liable for expenses of .. .. .. 3S8
Punishments (q.v-)-

Rates, not personally exempt' from .. .. .. .. 2C9

Redress of wrongs .. .. .. .. .. .. 3O1-2
Re-engagement of . . . . . . . . . . . . 184, 351
Retention in service after expiration of term 185, 352-4, 4%3, 624
Rules of Procedure, application of, to persons subject to

military law as . . . . . . . . . . . . 528-9
Service (<?.).

Ships, on (q. v.).

Tolls, exemption of, from 182,209,391-2,628
Transfer (q.v.).

Voting at elections, right of .. .. .. .. .. 210
Warrant officer, when included in term .. .. .. 431, 437
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sol ili IT cunld.

Wife of. (See Wife.)
Wills (?.r.).

Witness before court of law, not exempt from attending as 393
Stage Plays, licences unnecessary for recreation rooms .. 413
Standing Army . . .. .. .. .. .. 10, 155, 251
Stannaries of Devon and Cornwall (Regiment of

Miners) .. 164 (?), 204, 647, 652
Warden of, included in term Lieutenant of County. . . . 619

State Affairs, evidence as to, privileged . . . . . . 79

Statement by Accused. (See Accused.)

Statements, False, offences in relation to . . . . 291, 339, 533

Station beyond the seas, meaning of expression . . . . 439
Statute Law defined .. .. .. .. .. .. 1

Stealing

Attempted 101

Bailee, by.. .. .. .. .. .. .. .. 101 (a)

Charges of, form and framing of . . . . . . 100, 3J2, 336

Civilians, from, dealt with by civil courts . . . . . . 20
Common law, things not subject of, at . . . . 100 (^), 103 ()
Comrade, from .. .. .. .. .. 20, 285, 3:J/, 551
Definition of 20, 100, 284
Dog, offence and penalty for . . . . . . . . 103 (a), 117

Embezzlement, acquittal on charge of, a bar to trial for . . 102

,, conviction of, on charge of stealing

48, 57, 102, 284, 324
Evidence on charge of . . . . . . . . . . . . 20, 60-1
False pretences, acquittal on charge of, a bar to trial for . . 103

,, and, distinction between .. .. 100,102,103
,, charge may be on same facts as on unsiic-

cessful charge for. . . . . . . . 103

Improper possession of property of comrade . . . . . . 299
Lost property, possession and theft of . . . . . 101

Offences and penalties -.. .. 117-8,283-6
Regimental or public goods . . . . 20, 21

, 283-5, 337, 549, 330

Servant, by 101-2
Stolen property (q.v.).

Volunteer in camp, by, may be tiied by civil court . . . . 20 (a)
Stolen Property.
Pawning of 289,343,398
Possession of 101,398-9
Keceiving 104, 118, 285, 343, 33?, 551
Restitution of 343, 4$6

Stoppages in respect of . . . . . . . . . . 286, 344
Value of articles to be stated in charge .. .. . . 286

Stoppages. (See Pay, Regimental Necessaries, &c.)
Stores, &c.

Corrupt dealings in respect of. . . . . . . . . . 288
Court of Inquiry on loss of .. .. .. .. .. 284
Equipment (q-i>.)

Money granted for expenditure on .. .. .. .. 159

Obliterating marks on .. .. .. .. .. .. 105,111
Purchasing from soldiers, penalty .. .. . . 343, 39S-4OO
.Regimental necessaries and goods (q-f.)

Signing document in blank .. .. .. .. .. 29O
Striking.

Custodian .. .. .. .. .. .. 277, 336, 347
Intention, as element in offence of . . . . . . . 321
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*

Striking contd.

Sentinel .. ..

Soldi' i- .. . .

Subordinate on duty
Superior officer ..

Subpoena duces tecuin, writ of

Suicide, attempting to commit . .

270, 297, 334, 544
207
134,

22, 274-5, 536, 54&
64

90, 99-100, 298, 542, 55J
442Summary Conviction, meaning of, in Army Act

Summary Jurisdiction Acts. (See also Court of

Summary Jurisdiction.)
Meaning of .. .. . . ..

Proceedings under . . . . . . . . . 4O7
Summary Proceedings. (See Court of Summary Jurisdiction.)

Summary Punishment. (See Punishments.)
Summing-up.

Accused, by, of his case .. .. .. 45

Judge Advocate, by 45-6, 480, 49$, 310, 5-14, 572

..

..

.

Prosecutor, by . .

Rec ord of, in proceedings . .

Summons, form of, to civil witness

Sunday.
Exclusion in reckoning time

Inclusion in reckoning time

Sitting of courts-martial on

Superior Authority.
Reference to, by C.O. investigating charge . .

,, ,, confirming officer

convening officer . .

,,
where confirmation withheld

Reports and applications to, how to be n.ade

Superior Court, definition of .. .. .

Superior Officer. (See Officer.)
Supplies.

Assisting enemy with . . . . . . .

Corrupt dealings in respect of . . . . . .

Injuring persons bringing . . . . . .

Irregular detention of . . . .

Supreme Court, definition of ..

Surrender.
How far evidence of intention to return

Of post, &c. . . . .

Suspension of Arms. (See Armistice.)
Sutlers. (See Camp Followers.)
Swear, meaning of expression .. ..

Sword, &c., removed when officer put in arrest

. . 45, 478-9
510

.

3O8, 453, 52$
. . 308, 52$

497

30, 31, 39, 434-5
323, 4$6, 512

40, 462, 516, 5-17

3
52$
440

.. 208,269,534
.. 288, 53S?

270, 272, 535, 344.

270,272,535
440

19

267-8, 534

*

44O, 442
25

T.

Target, volunteers injuring
Telegraphists, transfer to reserve immediately on enlist-

ment .. .. ..

Telegraphs, Telephones, &c., injury to

Territorial Forces Act, 19O7
Territorial Regiments.

Origin of titles of . . . .

Permanent staff of volunteers belong to

Theft. (See Stealing.)
Tlicgns .. .. .. i*

682

630-1

]07, 115
G88-711

155 (d)
201
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Threatening.
Offences and punishments for . . . . 99, 103, 107, 110, 113, 113>

Superior Officer 22, 51, 274-5, 336, 546-

To induce confession .. .. .. .. .. 7-i

Threatening Language. (See Language.)
Time, reckoning of .. .. .. .. .. 3O8, 456, 3^&

Tolls.
Boats and barges, when exempt from. . . . . . 182, 31O, 392
Exemptions of officers and soldiers from 182, 209, 37O,

391-2, 628, 662-3.

Ferries in Scotland, half-rates for . . . . . . . . 182, 392
Offences by collectors .. .. .. .. .. 37<>

Tower, Constable of, included in Lieutenant of County . . 652

Tower Hamlets militia 164 (e), 204 (g), 647

Trade, restrictions as to engagement in .. .. .. 210

Trained Bands. (See Militia.)
Commissions of musters and .. 151-2, 162 (e)

London . . . . . . . . . . 163 (rf)

Traitorous Words, use of, penalty .. .. .. .. 29?, 54^

Tramways, precedence for military purposes over . . 183, 618, 62O

Transfer.

Compulsory 186,187,349-351
Conditions of enlistment, change of, on .. .. 1^7, 349, 35O
Consent, by 186, 349, 35tt

Meaning of term as applied to soldier . . . . . . 348
Punishment for offence . . . . 186-7, 195, 3O5, 35O-1
Reserve (q.v.~).

Royal Marines, to and from .. .. .. .. 200,424-5
Treacherous communications .. .. .. .. 268, 53^

Treachery on active service .. .. .. 268, 27O, 272, 334

Treason.

Consequences following conviction . . . . . . . . 87

Court-Martial, trial by 23, 53, 85, 299, 3OO, 542

Evidence, on charge of . . . . . . . . . . . . 62

Offences and punishment .. .. .. .. .. 108, 118

Witnesses requisite . . . . . . . . . . . . 67
Treason Felony 85, 108, 118, 299, 3OO, 54^
Trespass, deliberate, may amount to malicious injury . . 107
Trial.

Absence of accused, cannot proceed in . . . . . . 492
Adjournment of. (See Courts-Martial.)
After ceasing lo be subject to military law . . .. .. 355, 4O*
Awaiting, forms of commitment and discharge of persons. . 396-7

Begins when court sworn in . . . . . . . . . . 43, 4&4

Change of place of, not to prejudice accused . . . . 4O

Continuity of .. .. .. .. .. .. .. 497'$

Custody of accused at . . . . . . . . . . . . 42

Delay in 287, 3O7-8, 43B

Dispensed with, on confession. . .. .. 341-2,386,388
Duty of J.A.GL President, prosecutor at (see under those

headings).
Insane persons. (See Lunacy.)
Joint, evidence against fellow accused .. 40, 76, 4^~> 494, 304

and address . . . . . . . . . 494
of several persons, for one offence 40, 43, 46 /-2, 494> 500, 3/7

New, for same offence illegal 33, 35, 3O9, 311, 4OO, 4O3, 4O4, 4/5
when charge altered or added to . . . . %. 473, 4^~
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Trial contd.

New, when court dissolved before finding 320, 49$
ii >i ,1 illegally constituted .. .. .. 4OO

finding not confirmed .. .. 36,400,474,497
proceedings lost 513,520

,, special plea to jurisdiction allowed .. 473-4
Nullity of, effect of
Officer (q.v.)
On any charge, where more than one 49^Order on separate charge sheets

494, ^yv
Place of, not to affect punishment 4O2
Procedure before commencement of . . . . . . 41-43, 466, 4~1Remand for, procedure 31. 30! 4-56
Eemovalfor 40
.Reserve forces, of 35,415,622,625,628-9
.Rules as to 3O6-32 5, 455-52 /

Second, for same offence, illegal 33, 35, 44, 3O9, 311, 4OO,
4O3, 4O4, 455, 4/5

Separate, accused's right to . . ..43, 76, 462, 495, 496, 500, 5/7
Suspension of

49 ,s
Time for,

49J
limit for commencement of 35, 36, 39, 4O1, 4O2, 422, 475

Violence of accused during .. .. .. gg '

Trinoda necessitas
.'. 146(6)

Trophy Tax in City of London 171 (f), 648
Truce. (See Flag.)

U.

t, definitions of term 194-5
I nited Kingdom.
Committing, discharging, and removing authority for ..328, 335
Execution of sentences passed in .. .. 327,328,333,335
Removal to, of persons sentenced elsewhere .. 53, 54, 327,

33O, 331, 334, 381-2
Unlawful assembly. (See Riot.)

V.

Venereal Disease, concealing, aggravating, &c. . . . . 278, 285
Venue, law relating to 132 M
Verdict. (See Finding.)
Victoria Cross, court cannot forfeit .. .. ... .. 483
Victualling House, meaning of .. .. .. .. 363
Victualling Houses. (See Billeting.)
View of place 55,320,497,5/9
Volunteer Act of 18G3 654-665
Volunteer Act of 1869 666-7
Volunteer Act of 1895 668
Volunteer Act of 1897 .. 668
Volunteer Act of 19OO 669
Volunteers.
Acts relating to 175,654-669
Administrative regiments 206, 656, 664, 667
Arms, delivery up, &c., of 655, 659-661, 666
Army, connection with 193

) 9QO, 438-9
discharge on enlisting in 655
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Volunteers conid.

Arrest 207, 3O8, 6CO

Attestation, false answer on .. .. .. .. .. 640

Billeting of .. <. .. ISO (>), 362, 363, 429, 43O
Butts or targets belonging to, wilfully injuring . . . . 662

Channel Islands deemed colonies ,. .. .. .. 434
Charge sheet, framing of 43$, 459, 532, 533

Cinque Port?, in, provisions as to . . . . . . . . 665

Clothing and equipment, return of, on quitting corps 655, 650, C61, 666
Coast defence, calling out for .. .. .. .. .. 206,669
Command over, regulations as to . . . . . . . . 207, 341
Commanding officer, appearance of, in court, by adjutant .. 667

,, ,, property vested in . . . . . . 206, 66J
Commissions in .. .. .. .. .. .. 170,207,617-8
Corps, appointment to . . . . . . . . . . . . 206, 667

,, consolidation of . . . . . . . . . . . . 206, 6C7-8

,, formation of .. .. .. .. .. .. 654

,, meaning of . . . . . . . . . . . . 206
Court-martial on, adjutant qualified to sit on . . . . 4^6

,,
court to include, if practicable, Volun-

teer officer . . . . 37, 207, 317, 422, 466
Court of Inquiry . . . . . . . . . . . . 657, 608
Death or disablement on actual military service . . . . 659
Definitions of terms in Volunteer Act, 1863.. .. .. 6t'4

Desertion .. .. .. .. .. .. .. .. 658
Disbandment of corps .. .. .. .. . . 206,656

Discharge of 207,635,659
Discipline, provisions a? to .. .. .. .. .. 659,060
Dismissal, punishment by .. .. .. .. 416, 43O
.Efficiency, regulations for securing .. .. 206, 6GO (a), 668-9

,, requisites for, to be declared by Order-in-Council 656

Enlistment, fraudulent .. .. .. . . .. .. 6-40

Enrolment ., .. .. .. .. 206,655,665,667
Expenses 206, 661, 663
False answer by .. .. .. .. .. .. .. 640

,, certificates, penalty for giving .. .. .. .. 662
Fencibles . . . . . . . . . . . . . . . . 175
Fines 200,661,669
History of 151,155,165,166,175-7,205-7
Honourable Artillery Company (q.v.)

Impressment of carriages * . . . . . . . 182 (), 429
Inspection, annual . . . . . . . . . . . . 656

Ireland, no Volunteers in . . . . . . . . . . 207, 665
Isle of Man 435, 662, 663-4, 665
Isle of Wight 665
Lieutenants of counties, powers with respect to .. 654, 657-66 L

London, Lieutenancy of . . . . . . . . . . 66 1

Military custody .. .. , SOS
Military law, application of, to . . . . 207, 416, 42tt, 421
Militia, discharge on joining .. .. .. .. .. 655

,, service, exempted from . . . . . . 175, 662, 665
Numbers of, unlimited . . . . . . . . . . . . 205
Oath on enrolment . . . . . . . . . . . . 655, 665
Offences by, when subject to military law . . . . 416-7, 43O

may be tried

afterwards . . . . . . . . . . . . 423
Officers, acceptance of commission as, not to vacate seat in

Parliament 175,430,655
commission and rank of . . . . . . . . 207, 654<
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Volunteers contd.

Officers, military law, application of, (o .. .. 414, 417, 41$
when qualified to sit on courts-martial . . . . 422, 4661

Organisation, provisions as to .. .. .. .. .. 654-8
Permanent staff .. 207, 415, 417, 419, 42O, 429, 654, 656-7, 664
Property of corps, provisions as to . . . . 206, 660-2, 666, 667-8

?' selling or buying wrongfully . . . . 661, fCG
Quitting, provisions as to 655,

Eegulations, Secretary of State's powers to make . . 206 657-8
Reservists, training of, with 631
Eules of corps, provisions as to . . . . 206, 660-2, 668-9
Scotland

662,663-4
Service, acceptance through lieutenant of county .. .. 654

actual military, allowances during . . . . . . 58-9
calling out for .. 206,658,668,669
death or disablement on, provisions

for C59
,, release from .. 659

. special agreement as to .. .. 206,669
Storehouses 6H1
Subscriptions, fir.es, &c., recovery of . . 655, 659, 660, 661, P63-4, 669
Summary proceedings against 661,663-4,669
Theft by, when to be dealt with by civil court . . . . 20 (a)
Tolls, exemptions from .. .. 209 (/), 662-3
Training with Begular Forces 207, 416 42O 421

Votes.

Casting, of president of court 320,499,5*9
Equality on finding and sentence . . .. 32O, 321, 500, 518

Voting at Parliamentary Elections.
Eight of militiamen .. .. .. .. ._ 43O

officers and soldiers .... 210

W.
War.
Commanding officer's powers in ...... 2
Correspondents. (See Newspaper Correspondents.)
Ketention in Army service of men about to be discharged 185, 352-4
Troops en route for seat of .. .. .. .. 435 43War Office.

History of 161_2
Warrant Officers.

Courts-martial on 35, 37 (?), 43O-1
India, power of Governor-General .. .. .. . . 42*
Man, included in term in Eeserve Forces Act . . .. 629
Military law, application of, to. 414,415
N.C.O., not included in term .. .. 43$
Officer, when included in term.. .. .. 313, 414, 431, 43?
Punishments which may be awarded to . . . . . . 431
Reduction in rank 35,305,428,431
Ee-engagement and extension of service .. .. .. 185
Soldier, when included in term . . . . . . . . 43i

j 4313
Summary punishn ent, not subject to

2f>, 31O, 43B
Transfer to another corps 350,351

Warrants.
Admiralty powers of, to issue 422, 423, 424, 42G
Courts-martial, for convening and confirming .. 38, 52, 374-5

forms for 399-604
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Warrants contd.

Informality or error in .. .. .. .. . . .. 127,411
Provisions as to .. .. .. .. . . .. 41O-1
Royal, admissible as evidence . . . . ..... . . 4O5

'

courts-martial, Admiralty powers .. .. 422,423,426
defining meaning of Corps .. .. .. ..438,441
making regulations under Regimental Debt? Act 672-3, 677-6S5

Search .. .. . . .. 399
Signing of .. > . .. .. 411

Watchword, making known 270,211,272,555
Waterford, Lieutenant and Deputy-Lieutenant for, appoint-

ment of .. . . *. * .. .. 618
Weapons. (See Arms.)
West African Regiment, constitution of . . . . . . 193
West India Regiment, constitution of . . . . . . 193
White Flag, displaying in presence of enemy, charge for .. 299
Widows and children of men dying on service, grants

from Patriotic Fund ... . . . . . . . . . . 687
Wife.
Communications between accused and, privileged . . . . 79, 504
Evidence of 29 (g) (i), 30 (e), 76, 79, 97, 399, 4OO, 453,

434, 433, 469, 474, 479, tfo, 494, 501, 503-4, 50, S1S

,, Judge Advocate may comment on omission .. 4$0
prosecutor may not comment on omission . . 479, 493-4

Maintenance of, liability of soldier for .. .. 208, 394-5
pay, stoppage from, for .. .. 387, 389, 394

Of lunatic soldier, provisions as to, on discharge . . 190, 355-G
Questions to accused, criminating his wife . . . . . . 78

Kape on, husband cannot commit . . . . . . . . 95 (/;)

Witness, as. (See Evidence, above.)
Will.

Nuncupative .. .. .. .. .. 209
Officers and soldiers, of, on military service .. .. ,. 209

,, ,, probate of .. .. .. 209

Original, deposit and inspection of probate of . . . . 674, 681
Probate included in

"
representation

"
. . . . . . 676

Windows, breaking, soldier may be ordered to pay damages 388
M itness.

Abroad, attendance not compulsory .. .. .. .. 378,503
Absencs of, adjournment of court, or investigation .. 453, 461, 503

-when subject to military law .. .. .. 291,540
Accusation, false, against . . . . . . . . 50, 4$3, 494
Accused, as . . . . . . 45, 75-6, 78, 453, 454, 30 1, 503-4

inability of, to examine . . . . . . . . 492, 514
refusal to answer questions . . . . . . . . 504
right to call 44, 45, 47, 453, 46 1, 476-9

communicate with .. .. .. 41,460,5/5
when entitled to information as to. . .. .. 5/5

not entitled to, nor bound to give, list of . . 40-41, 50.2

wife of, as 29 (g) (i), 30 (e), 76, 78, 97, 399,
400, 433, 434, 433, 469, 474, 479, 480, 494, 501,

503-4, 50$, 51$
Arrest on civil process, privilege from, of .. .. .. 377,503
Attendance of, cost of . . . . . . . . . . , . 502, 503

,,
officer responsible for .. *. .. .. 502,503
procedure for securing .. . . 40, 46 1, 302, 503

Attesting, when required to be called.. .. .. .. 63

Character, as to . . 44, 45, 59 (d), 60, 72, 4~7, 4J, 479, 4^4, 306
!hild ..77 (a), 96
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"Witness- contd.

Civilian, attendance of, as .. .. .. .. 377,502-,?
cannot be compelled to attend court of inquiry . . 522

contempt of court by .. .. .. '292,378,492
form of summons to . . . . . . . . . . 5S(j

,, misconduct of . . . . . . . . . . . . 377
,, perjury by .. .. 378

Cornpellable, accused and wife, not .. .. .. .. 76, 503

Competency and credibility of, distinction between . . . . 77
,, rules as to.. .. .. .. .. .. 75-7

Convict, military, removal to appear as .. .. 329,330
Oourt of inquiry (q.v,).

Court-martial, member of, competent witness for defence

only 37, 77, 317, 463, 4$3, 502
,, power to call .. .. .. .. 47,457,502,566

Credibility of, questions affecting . . . . . . 75, 83, 509
Credit of, impeaching .. .. .. .. .. .. 84
Cross-examination of

29, 33, 45, 82-4, 433, 454, 477, 4$3, 4$5, 492, 502,

506, SOS, 509, 513
of accused .. . . 4~8, 503-4

,,
of accused as to character

78, 462, 44, 4$3, 494, 304
Deaf and dumb person riot incompetent as .. .. .. 77

Document, refusal to produce . . . . . . 292, 377, 505, 540
Evidence, discretion of court, as tD enforcement of rules of.. 84, 509

,, dissuading from giving .. .. .. .. 108

,, explanation of, by . . . . . . . . . . 47
Examination by counsel, rules as to .. . . .. . . 46, 508-9

in-chief . . . . . . . . . . . . 81-2
rules as to 29, 45, 46, 47, 80-4, 506

Expenses of . . . . . . . . . . . . 47, 502, 503
Facts of the case, to, meaning of .. .. .. .. 479
Field general court-martial, at. . .. .. .. .. 518
Governor of, or Gr.O.O. in a colony as. . . . . . . . 505
Hostile, treatment of . . . . . . . . . . . . 82
Husband or wife as, where military property purchased
from soldier .. .. .. .. . . .. 399, 4OO

Incompetency as, instances of .. .. .. .. .. 77

India, proceedings against in .. .. .. .. .. 42?
Interpreter (q.r.).

Judge advocate competent, for defence only .. .. 317,502,5/3
,, ,, may call . . . . . . . . . . 514

Material, absence of, may invalidate proceedings . . 46 1, 502, 503
Mental disease, how far renders incompetent .. ,. 77
Notice of intention to call, when to be given.. . . . . 502
Number requisite in certain cases . . , . . . 67, 76, 108
Oath (q.v.)

Perjury (q.v.).

Presence while not under examination . . . . . . 47, 504-3
Previous statements, cross-examination as to . . . . 83-4
Prisoner, or soldier undergoing detention, removal of, to

appear as . . . . . . . . . . . . 333, 392-4
Privilege of accused as . . . . . . . . . . . . 78-9

as to criminating answers does not extend to

civil liability .. .. .. .. .. 79

,,
as to information as to commission of offences. . 79
communications during marriage .. .. 79,504
confidential repoits, &?., as to .. .. .. 79
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Witness conid.

Privilege of court of inquiry proceedings . . . . 79, ] 33, ~>>-2

criminal acts, does not extend to . . 79

none in case of doctors and clergymen . . 80
on considerations of public policy . . . . 79

,, professional communications . . . . . . 79
rules as to 77-80, S3, 140, 379, 50 /

,,
waiver of

,
when allowed .. .. .. 79

Prosecutor, called by 45, 47, 477, 50 /, 502, 506

competent as, for defence only .. .. .. 317, 50,'

Questions to, by accused . . . . . . . 505, 506

,, by court . . . . . . . . . . 506
of inquiry . . . . . . . . 521, 523

by judge advocate . . . . . . 47, 505, 506, 514

by prosecutor . . . . . . . 47, 505, 506

,, by whom put . . . . . . . . 47

discrediting 83, 84^ 509

entered on proceedings whether answered or

not ' 80

examples of fair and unfair . . . . . . 81
,
82

irrelevant, allowed in cross-examination . . 82-3

leading, rules as to . . . .

mode of putting . . . . . . . . . . 50.5

objection to 1,501,503-9,510
refusal to answer 83 (), 292, 377, 504, 505,

508, 510, 540
to test veracity . . . . . . .

Recalling of 47, 4$1, 500, 506

Re-examination of .. .. .. .. 45,83,84,506
Refreshing memory . . . . . . 73, 82

Religious belief of, immaterial. . . . . . . . . . 77

Rule as to directing attention of, to particular persons, &c. 82
Soldier not exempt from appearing as, before civil court . . 393
Solemn declaration. (See Declaration.)
Summary of evidence. (See Evidence.)
Sworn, must be . . . . . . . . . . 47, 505
Verbal request for production of documents not obligatory on 503

Wife, as (q.v.).

Withdrawal of, when not under examination . . . . 47, 50^-5

Woman, offences against.. .. .. .. 70, 95-7, 109, 110, 116

Writing, reports to be made in.. .. .. .. .. 52$

Writings as Evidence.. .. .. .. .. .. 62

Y.

Year, meaning of, in Army Act. . .. .. .. .. 442
Yeomanry.

Billeting of 180 (1), 362, 3G3, 429, 43O
Bounty certificate, taking as security.. .. .. .. 4OO
Calling out of 205,416
Cavalry, not included in regular . . . . . . . . 201

Channel Islands deemed colonies .. .. .. 434
Charge sheet, framing of, when accused in . . ^5S", 459, 532, 533, 557
Civil power, may serve in aid of .. .. .. 205,420
Command over .. .. .. .. .. .. .. 341
Commissions in .. .. .. .. .. .. ..170, 617-S
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Yeomanry continued.

Court-martial for trial of member of, yeomanry officer if

possible to be member of .. .. .. 37,207,317,422,466
Enlistment, fraudulent, by member of . . . . 204, 28O-1

in regulars, deduction from pay in case of . . 386-7
Expenses of, Government allowances towards .. .. 205
Falsa answer on attestation .. .. .. .. .. 281,610
History of 175-7,204-5
Impressment of carriages for .. .. .. .. 182 (a), 429
Ireland, in . . . . . . . . . . . . . . 176, 177

-Juries, exemption from service on, of officers of . . . . 209

Jurisdiction, &c., over, re-vested in Crown .. .. . . 617,619

Military law, application of, to 176, 205, 414, 416, 411, 419, 421
Militia Acts, application of, to . . 176, 633 (a) 653

,, and, points of difference between . . . . . . 204-5
Modification of Army Act with respect to . . . . . . 429
Numbers of, no restriction as to . . . . . . . . 177, 205

Officers, rank of . . . . . . . . . . . . . . 205

Overseer, exemption from serving as .. .. .. .. 210
Parish officer, exemption from serving as .. .. .. 43O
Parliament, seat in, not vacated by accepting commission in 43O
Permanent staff of .. . . .. .. 415,417,419,429
Regimental rules, power to make . . . . . . . . 205
Reserve divisions, provisions as to . . . . . . . . 653-4

Tolls, exemptions from .. .. .. .. .. .. 209 (/)
Training

Absence from . . . . . . . . . . . . . . 642 (a)

Annual, liability to and period of . . . . 205, 416, 637 (J), 653

Liability for further, for deserlion, absence without leave,
or fraudulent enlistment .. .. .. .. .. 641 (6)

Preliminary, provisions as to, do not apply to . . 637 (a), 653

Yorkshire, Ridings deemed separate counties for purposes
of Militia Act . . . . 647

<Wt. 19947 40,000 11
|
07 H & S 8384)



MILITARY BOOKS, published by Authority continued.

Examination Papers contin>i<-d.

Regular Forces. Canadian Permanent Force?. Militia, Imperial Yeomanry, and
~

Volunteers.
'

r.'o:; Mnv, I'.m l May. Nov., iwr> Nov., 1906 May, Nov., 1907 May.
Each Is.

Militia. Competitive. 1891 to 1902. Various. Each Is.

Militia, Imperial Yeomanry, and University Candidates. 1903 March, Sept., 1904

March, Sept.. I'.ttCj March, Sept., Uni March, Oct., 1907 March. Each Is.

Foreign L;<u-u;.i;-es. Modern. 1896 April, Oct.; 1899, 1903, 1904, Oct.; 1906,
July, Oct. Each Is.

EXPLOSIVES. Service. Treatise on. 1900. Is. Gd. (In the press)

FIELD SERVICE. Manual for:

Artillery. Field. Brigade. (/ preparation')
Artillery. Royal. 1880. Is.

Cavalry Regiment. 1907. M.
Infantry Battalion. 1907. 3d.

Infantry. Mounted. 1899. 3d.
Medical Services. 1899. 4d.
Post Office Corps. Army. 1888. \<1. (Under revision)

Ditto. Home Defence. 1803. Id.

Veterinary. (In preparation)

FIELD SERVICE POCKET BOOK. (Provisional). 1907. Is.

FIELD SERVICE REGULATIONS :

1'art I. Combined Training. 1905. Is.

Ditto Amendments. May 1907. U,
Part II. War Administration. (In preparation)

FINANCIAL INSTRUCTIONS IN RELATION TO ARMY ACCOUNTS.
1003. (Provisional). 6rf. (U.\der revision)

FOREIG-N LANGUAGES, STUDY OF. Regulations. 2d.

FORTIFICATION AND MILITARY ENGINEERING. Text Book. Part II.

Permanent Fortification. Historical Development. Siege Works. Coast Defence.
1894. (Half Calf). 7s.

FRANCO-GERMAN WAR, 1870-71. Translated from the German Official

Account. Five vols. 6 11s. Gil.

Also separately, in Volumes in cloth, Sections in paper covers, and
Plans unmounted:

First Part History of the War to the Downfall of the Empire
Vul. l (Sec. 1 to 5). Outbreak of Hostilities to Battle of Gravelotte. 1 6s.

(On/ >'/ 1'

Vol. 2 (Sec. 6 to 9). Battle of Gravelotte to Downfall of Empire. 1 2.*.

(Out of print)
Second Part History of the War against the Republic

Vol. 1 (Sec. 10 to 13). Investment of Paris to Re-occupation of Orleans by the

Germans. <1 6s.

Vol. 2 (Sec. 14 to 18). Events in Northern France from end of Nov. In North-
west from beginning of Dec. Siege of Paris from commencement of Dec. to

the Armistice ; Operations in the South-east from middle of Nov. to middle
of Jan. 1 6s.

Vol. 3 (Sec. 19 ai.d 20). Events in South-east France from middle of Jan. to

Termination of Hostilities. Rearward Communications. T he Armistice.

Homeward March and Occupation. Retrospect. 1 lls. Gd.

Section.
1. Events in July. Plan. 3s.

2. Events to Eve of Battles of Worth and Spicheren. 3rd edition. 3s.

(Out of print)
Battles of Worth and Spicheren. 3rd edition. 5s. (Out ofprint)
Advance of Third Army to the Moselle, &c. 2nd edition. 4s. (Out ofprint)
Operations near Metz on 15th, 16th, and 17th August. Battle of Vionville

Mars la Tour. 2nd edition. 6s. Gd.

6. Battle of Gravelotte St. Privat. 5s. (Out ofprim' '\

7. Advance of Third Army and of Army of the Meuse against Army of Chalons.
(!.-;. (Ont ofprim)

8. Battle of Sedan. 3s. (Out ofprint \

9. Proceedings on German Coast and before Fortresses in Alsace and Lorraine..
Battle' of Noisseville ; General Review of War up to September. 4s. 6d.

10. Investment of Paris, Capture of Toul and Strassburg. 6s.

(3384) o



MILITARY BOOKS, published by Authority continued.

Franco-German War continued.

Section.

11. Events before Paris, and at other points of Theatre of War in Western France
until end of October, 5s. 3d.

12. Last Engagements with French Army of the Ehine. Occurrences after fall of

Strassburg and Metz to middle of November. 4s. Gd.

13. Occurrences on Theatre of War in Central France up to Re-occupation of

Orleans by the Germane. 6s.

14. Measures for Investment of Paris up to middle of December. 4s.

15. Measures for Protecting the Investment of Paris and Occurrences before
French Capital to commencement of 1871. 2s. Gd.

16. Proceedings of Second Army from commencement of 1871 until the Armistice.
3s. Gd.

17. Proceedings of First Army from commencement of 18/1 until the Armistice. 3s.

18. Occurrences on South-eastern Theatre of War up to middle of January, 1871.
Events before Paris from commencement of 1871 to the Armistice. 8s.

19. Occurrences on South-east Theatre of War from middle of January, 1871.

Proceedings in rear of German Army and in Coast Provinces, from Nov.,
1870, until the Armistice. 13s. Gd.

20. General Eetrospect of War from beginning of Sept., 1870, to Cessation of

Hostilities. Armistice and Peace Preliminaries. Return of German Army
and Peace of Frankfort. The Occupation. The Telegraph, Post, Supply
of Ammunition, Commissariat, Hospital Service, Divine Service, Military
Justice, Recruitment, and Home Garrisons. Results. 5s.

Analytical Index. Is. Gd.

Plans
4. Battle of Colombey-Nouilly. 3d.

SA. Battle of Viouville Mars la Tour. Position of Contending Forces at Noon. 3d.

OB. Battle of Vionville Mars la Tour. Position of Contending Forces from 4 to

5 p.m. 3d.

9A. Battle of Sedan. Position of Contending Forces towards Noon. 3d.

9s. Battle of Sedan. Position of the Germans in the afternoon shortly before the end
of the struggle. 3d.

GERMAN ARMY. Field Service Regus. 1900. Gd.

GERMAN FIELD ARTILLERY.
"

Drill Regns. 1899. Is. Gd.

GERMANY. The Campaign of 1866 in. With 22 Plans in portfolio. 1872.

(Reprinted, 1907). 6s.

Ditto. Moltke's Projects for.
(/";;

the press)

GUNNERY. Text Book of. Part I. 1907. 2s. 3d.

GUNS. Handbooks for :

64-pr. R.M.L. Converted, of 58 and 71 cwt., L.S. 1902. 9d.

64-pr. R.M.L. of 64 cwt.r? Marks I., II., III. Laud Service. Is. 3d.

60-pr. B.L. Mark I. Land Service. 1907. Extracts from. Gd.

40-pr. R.M.L. of 35 cwt. Siege and Movable Armament. ]896. 9d.

40-pr. R.B.L. of 32 and 35 cwt., on Travelling Siege Carriage and 6 feet Parapet
Carriage (Movable Armament) and Volunteer Batteries of Position. 1899. Gd.

32-pr. S.B. B.L. (for Flank Defence), on Garrison Sliding Carriage and Traversing
Slide. Land Service. 1898. Gd.

25-pr. R.M.L. of 18 cwt. 1880. Is.

18-pr. Q.F. Land Service. 1907. Extracts from. Gd.

16-pr. R.M.L. of 12 cwt. Movable Armament and Batteries of Position, Volunteer

Artillery. 1903. Is.

15-pr. B.L. Mark I. and Carriages, Marks I.*, II.*, Ill, and III*. Field Batteries.

1904. Is.

15-pr. B.L. Marks II. to IV. and Carriage, Wagon, and Limber Mark IV. Field

Batteries. 1904. Is.

15-pr. Q.F. Field Batteries. 1905. 9d.

13-pr. Q.F. Land Service. 1907. Extracts from. Gd.

13-pr. R.M.L. of 8 cwt. Movable Armament. 1900. Is.

12-pr. Q.F. Movable Armament. 1902. Is.

12-pr. of 12 cwt. A, Q.F. Land Service. 1903. 9d.

12-pr. R.B.L. of 8 cwt. Movable Armament. 1894. Gd.

12-pr. B.L. of 6 cwt. Marks I. to IV. and IVa, and Carnages Marks I.*, I.**

aud II. Horse Artillery. 1905. Is.

10-pr. Jointed B.L. Mule Equipment. 1904. 1*.



MILITARY BOOKS, published by Authority continued.

Guns. Handbooks for continued.

6-pr. HotchkissQ.F. Land Service. 1905. Qd.

3-pr. Hotchkiss Q,.F. Land Service. 19H3. 6d.

6-pr. Nordeufelt Q..F. Laud Service. 1900. 9rf.

3-pr. NordenfeltQ.F. Land Service. 1903. 9d
1-pr. Q..F., on Field Carriage. 1902. l.s. 6d.

12-5-inch. 38 ton. Marks I. aud II. Land Service. 1904. Is. 6<f.

12-inch B.L. Land Service. 1904. 2s.

12-inch B.M.L. of 25 tons. 1893. Is. 6d.

10-inch E.M.L. Land Service. 1903. Is. Qd.

10-inch B.L. Land Service. 1904. 2s.

9-45-inch B.L. Howitzer. 1906. 9d
9-2-inch B.L. Land Service. 1902. (Reprinted 1905). 2s. 6d. (Un'ltr revision)
9-2-iachB.L. Marks IX., X., X v

. Land Service. 1906. Is. Gd.

9-inch E.M.L. and Mountings. 1899. Is. 3d.

8-iuch B.L. Marks VII. and Vila. Laud Service. 1899. 2s.

8-inch E.M.L. Howitzer of 70 cwt. Movable Armament and Armament of Works.
Land Service. 1901. 2s.

8-inch E.M.L. Howitzer of 46 cwt. Mark I. Movable Armament or Armament of

Works. 1900. Is. Gd.

7-inch E.M.L. of 6i and 7 tons, on Sliding and Moncrieff Carriage. Land Service.

1899. Is. 6d.

7-inch E.B.L. of 72 cwt. and 82 cwt., on Moncrieff and Sliding Carriages. ISO/ . Is.

6-6-inch E.M.L. Howitzer on Bed and Ground Platform or on Siege Travelling

Carriage. Movable Armament and Armament, of Works. 1899. Is. 6d.

6-inch B.L. and B.L. C. Guns, Mountings, &c. 1904. Is. 6^.

6-inch B.L. Howitzer of 30 cwt. Mark 1. 1904. Is.

6-inch Q.F. Laud Service. 1903. Is.

5-4-inch B.L. Howitzer. Mark I. 1902. Is. 6d.

5-inch B.L. Marks I. V. 1904. 9c7.

5-inch B.L. Marks IV. V. Laud Service. 1903. Is. 6d.

5-inch B.L. Howitzer. 1905. Is.

4-7-inch Q.F. Fixed Armaments. Land Service. 1904. Is.

4-7-inch Q.F.B. (Mark IV*) on Travelling Carriage. Laud Service. 1004. Is.

4-inch B.L. Marks V. and VI. Laud Service. 1904. Is.

2-95-inch Q.F. Mountain. Mark I. Mule Equipment. 1906. Is. Cxi.

303-inch and -303-inch Converted Maxim Machine (Magazine Eifle Chamber),
on Carriages, M.G., Cavalry, Infantry, Parapet; Tripod and Cone Mountings.
1007. Is.

0'303-inch Nordenfelt 3-barrel and Gardner 2-barrel converted from 0-4-inch
and 0-45-inch M.H. Chamber, Magazine Eifle Chamber, on Carriages. 1900.

9d.

HISTORICAL RECORDS OF THE BRITISH ARMY:
Horse Guards ; 17th Dragoons (Lancers). Each 5s.

Dragoon Guards. 3rd, 4th, 5th, 6th, and 7th. Each 4s.

Dragoons, 1st, 3rd. 6th, 7th, 14th, 15th, and 16th. Each 4s.

Ditto 9th, 12th, aud 13th. Each 3s.

Marine Corps. 8s.

Foot, 1st. 6s.

Do. 2nd, 4th, 5th, 6th, 7th, 8th, 9th, 10th, llth, 12th, 13th, 15th, 16th. 17th, 18th,
19th. 20th, 21st, 22nd, 23rd, 34th, 36th, 39th, 46th, 53rd, 67th, 71st, 72nd,
73rd, 74th, 86th, 87th, and 92nd. Each 4s.

Do. 14th, 56th, 61st, 70th, and 88th. Each 3s.

HISTORIES, SHORT, OF THE TERRITORIAL REGIMENTS OF THE
BEITISH AEMY. 67 numbers, each Id. In one volume, 5s.

Ditto. The Scots Guards. Id

HORSE AND STABLE MANAGEMENT. Manual. 1904. 4c/.

HOSTILITIES WITHOUT DECLARATION OF WAR, FROM 1700 TO
1870. 2s.

HYDRAULICS FOR GARRISON ARTILLERY, Manual of. 1895. 4s. Sd.

INFANTRY TRAINING. 1905. Is.

INFANTRY. Mounted. Training. 1906. Gd.

7
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INSTITUTES. Garrison and Eegimontal. Eules for the Management of. 1907. Id,

INTELLIGENCE DUTIES IN THE FIELD. Eegns. for. 1904. 2d.

KING'S REGULATIONS AND ORDERS FOR THE ARMY. 1004. Pro-

visional. Is. Gd. (Under revision)

KIT PLATES:

(1.) Eoyal Horse and Field Artillery. Kit of Mounted N.C.O. or Driver.

Laid out for Inspection. 1903. Id.

C>.) Eoyal Horse and Field Artillery. Kit of a Dismounted Man. Laid out

for Inspection. 1903. 2d.

(6.) Garrison Artillery Kit. Laid out for Inspection. 1904. 2d.

(10.) Garrison Artillery Kit in Barrack Eooni. 1904. 2d.

Cavalry. 1891. Id.

Engineers. Eoyal
JSTo. 1. Dismounted. Detail of Shelf and Bedding. 1906. Id,

N<>. 2. Dismounted. Full Kit laid out for Inspection in Barrack Eoom.
190G. Id.

No. 3. Dismounted. Field Kit laid out for Inspection on Parade. 1899. Id.

No. 4. Mounted. Full Kit laid out for Inspection in Barrack Eoom. 1899. Id.

No. 5. Mounted. Detail of Shelf and Bedding, New pattern. 1899. Id.

No. 6. Driver, with pair of Horses. Field Kit laid out for Inspection on

Parade, including Articles carried in Valise on Baggage Wagon.
1899. Id.

No. 7. Driver, with pair of Horses. Peace Marching Order. Kit laid out for

Inspection on Parade. 1896. Id.

No. 8. Dismounted. Field Kit laid out for Inspection on Parade. 1898. Id.

In fautry
NII. 1. Kit in Barrack Eoom. 1905. 2d.

N<>. 2. Kit laid out for Inspection. 1905. 2a'.

;:j-hland. 1884. Id.

LAW. Military. Manual of. 1907. 2s.

LAW FOR THE RESERVE FORCES AND MILITIA. Manual of. 188G.

l.v. 6d.

LEGAL MANUAL. (In jireparatiori)

MAGAZINES AND CARE OF WAR MATERIEL. Regulations for.

(In preparation)
MANOEUVRES. Notes on. 1898. 2s.

MAP PROJECTIONS. A Sketch of the Subject of. 1902. 4d.

MAP READING AND FIELD SKETCHING. Manual. 1900. Is. 3d. And
* c Schools, Aimy.

MECHANISM AS APPLIED TO ARTILLERY. Notes on. Second edition.

1902. l..

MECHANISM. Text Book of. (In preparation)

MEDICAL CORPS. Eoyal Army :

Admission to. Eegus. for. May 1, 1907. Id.

Manual. 1904. Reprinted 1QQ6. 9d. (Under revision)
Ditto. Extract from. Sec. II. Drills and Exercises. 1904. Bd.

Standing Orders. 1903. Is. (New edition in the press)
Ditto. Appendix 2. Eevised. 1906. Id.

MEDICAL SERVICE. Army. Eegulations. 190(5. Gd.

MEDICAL SERVICES. Army. Advisory Board for. The Treatment of Venereal
Disease and Scabies. First Eeport. 1904. Is. Gd. ; Second Eeport. 1905. 2s. ;

Third Eeport. 1905. Is. Final Eeport. 1906. Gd.

MEDICAL DEPARTMENT. Army. Index to Appendices of Eeports from 185',)

to 1896. 3d.

MEDICAL ORGANIZATION OF FOREIGN ARMIES. (Chiefly for War).
1902. Is.

MEDICAL SERVICES OF FOREIGN ARMIES. Handbook of. Part I.

French Army. (In the press).

M.EKQMETER. Handbook. 1904. Gd.

S



MILITARY BOOKS, published by Authority continued.

MILITIA Reams. 1904. Provisional. Is.

MOBILIZATION Rcs;ns. ]90G. -Id.

MOUNTED TROOPS. Manual. (Tn preparation')MTJSKETKY EXERCISES. 1904. Provisional. 3d. (Under ret-lsio*')MUSKETRY REGULATIONS. 1905. Is.

NUMBER OF TROOPS TO THE YARD in the Principal Battles since 1850.
Memo, on. With opinions of Modern Authorities on limits of ,u at the

present day. 188-1. 9rf.

NUjRSING IN THE ARMY. Q.uoon Alexandra's Military Nursing Service.

Reprinted from " The British Medical Journal." 1905. Id.

OPTICS. Elementary Service Treatise on. (/ preparation}
OPTICAL MANUAL or Handbook of Instructions for the guidance of Surgeons.

Third edition. 1885. Is. Gd.

ORDNANCE COLLEGE:
Regulations. 1907. 2d.

Advanced Classes. Reports on. Various. Each Is.

Ordnance Courses. Reports on. Various. Each Is.

ORDNANCE CORPS. Army. Standing Orders. 190G. Gd.

ORDNANCE MANUAL. (/;J preparation)
ORDNANCE. SERVICE. Treatise on. Sixth edition. 1904. With Volume of

Plates. 10s. (Under revision}ORDNANCE SERVICES. ARMY. Regns. 1907. Parti. 9d.
PATHOLOGICAL SPECIMEN'S in the Museum of the Army Medical Department,

Netiey. Descriptive Catalogue of. Third Edition. Vol. I. By Sir W. Aitken.
M.D. 189'-'. os.

PHYSICAL TRAINING. Manual. (/ preparation}
PLACE-NAMES OCCURRING ON FOREIGN MAPS. Rules for the Trans-

literation of. 1906. Is.

POSITION-FINDER. Handbook. 1904. 3d.

POSITION-FINDER. Application of, to Coast Batteries. Notes on. 1904. 3d.

PROCEDURE. Rules of. 1907. 4r/.

PROJECTION, &c. Linear Perspective. A Text-Book for use of the R.M.
Academv. Part I. Text. Part II. Plates. 1904. Gs.

PUBLICATIONS (RECENT) OF MILITARY INTEREST. List of. Issued

(.JUHrterly. -d.

RAILWAY DISTANCES. Ireland. Handbook of. Third edition. 1884. 7s. 6</.

RAILWAYS IN WAR IN FOftEIGN COUNTRIES:
Sec. I. General Principles, Organisation, and Management. (In 2)r '-i""'ai''""

Sri'. II. Survey and Alignment of. Rules and Regulations. (In pre,>ara^
RANGE-FINDER Handbooks:

Depression. For Elevated Batteries. Land Service. 1905. 4/1.

Wat kin. Regulations for Instruction in, and practice with. 1882. Is.

RANGE-FINDING. FIELD. With Watkin Field Range-finder and Telemeter.
Handbook. 1904. Gd.

RECRUITING FOR THE REGULAR ARMY, MILITIA, AND
IMPERIAL YEOMANRY. Regulations. 1907. 6d.

REMOUNT MANUAL. 1906. Gd.

REQUISITIONING OF SUPPLIES, TRANSPORT, STORES, ANIMALS.
LABOUR, &c., IN THE FIELD. Instructions for the. 1907. Id.

RESERVE OF OFFICERS. Conditions of Service. 1903. Id.

RHODESIA. Southern. Precis of Information concerning. Jan., 1899. 2.*.

RIFLE RANGES. Care and Construction of. Instructions for. 1905. 3d.

RIFLES, &c. Cleaning of. Notes on the. 1907. 25 for Gd.

RUSSIAN MILITARY AND NAVAL TERMS. Dictionary of. 1906. 3s. Gd.

RUSSO-JAPANESE WAR. In 4 parts :

Parti. 19U(j. Is. Gd. (Other parts inpreparation)
Case for Maps of the Complete Work. 9d.

RUSSO-JAPANESE WAR. Reports from British Officers attached to the Japanese
Forces in the Field. Vol. I. (In preparation >

Ditto. Vol. II. (In preparation }

Ditto. Vol. III. (In preparation)SADDLES AND COLLARS, SORE BACKS AND SORE SHOULDERS.
Manual of. Third edition. 1897. Is. (Under reri.-:

" SAM-BROWNE" BELT, SCABBARD, AND SWORD KNOT. Speci
tiou and Drawings. 1899. Id.

9
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SANITATION IN ITS APPLICATION TO MILITARY LIFE. Manna! of

1907. Id.

SCHOOLS. Army :

Map Reading. Notes on. 3d
Physiology. Elementary. Handbook. 1901. Id.

Regulations. 1906. 4d
School Hygiene. Handbook of. For Teachers. Gd
Singing in. Regns. for Teaching. 1901. Id
Standing Orders for Inspectors, Examiners, and Teachers. 190C. Gd. .

Technical Terms, with Definitions, and of Words of Frequent Occurrence in Army
Orders. Lists of. For use in. 1906. 2d

Type Exercises of Extracts from Regimental Orders for use of Candidates for

Third-class Certificates of Education. 1900. 3d

SCOUTS. Training and use of. Lecture by Col. F. C. Carter. 1905. 2d

SCREWS. Standard Leading. Provision of, for Screw-cutting Lathes. Report of

Committee. 1905. Is.

SEVASTOPOL. Siege of. 1854-55. 3 vols., with Case of Maps and Plans. Half

Mor., 5 4s. Cloth, 4 4s.

Or separately: Vol. I. Engineer Operations. 1 Gs. ; Vol. II. Ditto. With
Case of Maps and Plans. 2 10s.

;
Vol. III. Artillery Operations. 10s.

SEWAGE. Practical Treatment of. The latest development of. 1903. Gd.

SIEGE OPERATIONS in the Campaign against France, 1870-71. (Von Tiedemami).
Translated. 4s. Gd

SIGNALLING. Training Manual. 1907. Gd.

SMALL ARMS. Text Book. 1904. 2s. Gd

SMALL WARS. Their Principles and Practice. Third Edition. 1906. 4s.

SOMALILAND. Military Report on. 1907. Vol. I. Geographical, Descriptive,
and Historical. 2s.

Ditto. Operations in. 1901-04. Official History. Vol.1. 3s.
;
Vol. II. 4s.

SOUTH AFRICAN WAR, 1899-1902:
Medical Arrangements. 7s. Gd
Surgical Cases Noted. 7s. Gd
Railways. 4s.

Telegraph Operations. 10s.

Voluntary Organisations in aid of the Sick and Wounded. Report of the Central

British Red Cross Committee on. 1902. 3s.

SPECIAL CONTINGENT. Regulations. (/; ena ration)

STAFF COLLEGE. Regulations. 1905. 2d

STAFF. General. Duties of. (Von Schellendor/). Fourth Edition. 1905. 5s.

(Reprinting)
STATIONS OF UNITS OF REGULAR. MILITIA, YEOMANRY, AND

VOLUNTEER FORCES. Issued Quarterly. 2d

STATUTES relating to the War Office and to the Army. 1880. 5s.

STATUTORY POWERS of the Secretary of State, Ordnance Branch. 1879. 5s.

STEAM ENGINES AND BOILERS. Management of. Notes and Memoranda.
1897. Id

STORES used in H.M. Service. Priced Vocabulary of. Land Service Stores, Naval Ord-

nance Stores, and Stores common to Laud and Naval Services. 1906. Part I. Is. 9d
Part II. 3s. 6d

SUDAN ALMANAC. 1908. Compiled in the Intelligence Department, Cairo. Is.

SUDAN. The Anglo-Egyptian. A Compendium prepared by Officers of the Sudan
Government:

Vol. I. Geographical, Descriptive, and Historical (with Eighty-two Illus

trations). 10s.

Vol. II. Routes. 7s. 6d (Not containing Chapter VII., Supplement (A) ).

Ditto. In Separate Chapters. Is. each :

I. and II., Nil. III. North-Eastern Sudan. IV. Eastern Sudan. V
Central Sudan. VI. South-Eastern Sudan. VII. Bahr-el-Ghazal. VII L

Kordofan. IX. North-Western Sudan.
Ditto. Chapter VII. Supplement (A). Bahr-el-GbazaL Additional Routes. Is.

10
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SUDAN CAMPAIGN. History of the. In two parts, with Case of M;i; s

1S90. 15s.

SUPPLY, TRANSPORT, AND BARRACK SERVICES. Regulations.
1898. Qd.

SURVEYING. Topographical and- Geographical. Text Book of. 1905. 3s. M.
Pitto. Appendix XI. Tables for the Projection of Graticules. A<I.

SURVEYS (Government) of the Principal Countries. Notes ou. Supplement. A
Guide to Eecent Large Scale Maps, including l><.t!i Surveys ;in<l Compilations,

together with a List of some Large Scale Atlases. 1899. 5..

SWEDEN AND NORWAY.
SWISS ARMY. Handboo

TACTICAL STUDIES of

TACTICS. Modern. Preci

TELEGRAPH. Army. 1

TELEGRAPH LINES.
1907. Gd.

TELEGRAPHS IN WAT
TELEGRAPHY AND T3

TELESCOPIC SIGHTS.
TERRITORIAL FORCE
TRACTOR TRIALS held

Transport Committee at j

TRAINING MANUALS.
TRANSPORT MANUAL
TRUMPET AND BUGL3

Training of Trumpeters ,

TRUMPET AND BUGI
1907. Id.

TYPHOID (ANTI-) INO(
following Typhoid Inocu

UGANDA. Military Eepoi

UGANDA PROTECTORY
URDU-ENGLISH PRIM
VALISE EaUIPMENT.

Pattern 1888 with pattern
Bandolier pattern. 1903

VALPARAISO. The Caj
VENEREAL DISEASE.
VETERINARY CORPS.

Regulations for Admissio
Standing Orders. 1906.

VETERINARY SERVIC
VOLUNTEER FORCE :

Regulations. 1901. Cor
In Brigade and Regimen:

Orders and Regulatio

WAR MATERIEL. Carr
1902. Is.

WAR OFFICE LIST. 19
WAR ON LAND. Laws

1899. Edited by Professo
WHAT TO OBSERVE A

N.C. Officers in Eeconnaii
X-RAY APPARATUS.
YEOMANRY. Imperial.
ZULULAND. Precis of Information concerning, With a Map. lire.. 1894. -if.

WAR OF 1879. Narrative of the Field Operations connected with the. 1881.

(Reprinted 1907). 3s.

.Y. Armies of. '.






