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Court of Appeals Decision on New York Alien Labor Law.

’I‘ HE New York Court of Appeals, reversing the de-

cision of the Appellate Division of the Supreme
Court, holds that the New York alien labor law, which
prohibits the employment of alien labor on public works,
is constitutional. The effect of this law, the court holds,
is neither to deprive the excluded aliens of their liberty
without due process of law nor to deny to them the equal
protection of the laws. Nor is the law invalid as in
conflict with treaties between the United States and foreign
nations. The decision is rested principally upon the theory
that the state, as a proprietor, has the power to control
the construction of its own works and the distribution of
its own moneys. The law is also upheld as a legitimate
exercise of the police power of the state. “The moneys of
the state,” says the court, “belong to the people of the state.
They do not belong to aliens. The state, through its
legislature, has given notice to its agents, that in building
its public works, it wishes its own moneys to be paid to
its own citizens, and if not to them, then, at least, to citi-
zens of the United States. The argument is made that in
thus preferring its own citizens in the distribution of its
own wealth, it denies to the alien within its borders the
equal protection of the laws. The people, viewed as an
organized unit, constitute the state. (Penhallow v. Doane’s
Adm., 8 Dallas 54, 100; Texas v. White, T Wall. 700,
720.) The members of the state are its citizens. (United
States v. Cruikshank, 92 U. S, 543, 549 ; Minor v. Happer-
sett, 31 Wall. 162.) Those who are not citizens are not
members of the state. Society thus organized is conceived
of as a body corporate. Like any other body corporate,
it may enter into contracts, and hold and dispose of
property. In doing this, it acts through agencies of govern-
ment. These agencies, when contracting for the state, or

expending the state’s moneys, are trustees for the people
of the state. (Illinois v. Illinois Central R. Co., 146 U. S.
887.) It is the people, i-.e., the members of the state,
who are contracting or expendxng their own moneys through
agencies of their own creafign. .Certain limitations on the
powers of those agencies result drom the nature of the
trust. (Illinoss v. Illinois Central-R. Co., supra.) Since
government, in expending pubhc moneys, is expending
the moneys of its citizens, it may not "By arbitrary dis-
criminations having no relation to the pulbic welfare,
foster the employment of one class of its cifizend and dis-
courage the employment of others. It is not Jetjered, of
course, by any rule of absolute equality ; the pubhc-hélfqre
may at times be bound up with the welfare of a class::but:
public welfare, in a large sense, must, none the lesa,‘bé :
the end in view. Every citizen has a like interest in the -
application of the public wealth to the common good, and
the like right to demand that there be nothing of partiality,
nothing of merely selfish favoritism, in the administration
of the trust. But an alien has no such interest, and hence
results a difference in the measure of his right. To dis-
qualify citizens from employment on the public works is
not only discrimination, but arbitrary discrimination.
To disqualify aliens is discrimination indeed, but not
arbitrary discrimination, for the principle of exclusion is
the restriction of the resources of the state to the advance-
ment and profit of the members of the state. Ungenerous
and unwise such discrimination may be. It is not for that
reason unlawful.”

The effect of this decision will be most seriously felt in
New York City, as it will mean delay in the completion
of the dual subway system. It is estimated that at the
time the Court of Appeals decision was handed down
there were about twenty thousand men employed on sub-
way construction in the city, one-half of whom were aliens.
The case has been taken to the United States Supreme
Court on a writ of error, and that Court has suspended
the operation of the law in question pending the appeal.
There is a strong sentiment in favor of the immediate
repeal of the law, and the Supreme Court may not have
occasion to pass upon its validity. There is, however, now
pending in the Supreme Court of the United States the
appeal of the State of Arizona from the decision of the
Arizona Federal District Court holding unconstitutional
the Arizona statute forbidding any corporation to have
less than eighty per cent native or naturalized citizens
among its emploved laborers. So that even if the New
York law is repealed before the United States Supreme
Conrt has an opportunity to pass upon it, we shall never-
theless soon have the judgment of onr highest tribunal
upon the validity of this sort of legislation.

Constitutionality of Alien Labor Laws.

ALmN labor legislation and judicial consideration of

it are not new in New York. In 1895 the alien labor
law of 1870 (Laws N. Y. 1870, c. 385, § 2), as amended
by Laws 1894, c. 622, which made it a crime for a con-
tractor with a municipal corporation for the construction
of public works to emplov an alien as a laborer on such
work, was held invalid by one of the lower New York
courts as being repugnant to both the state and federal
constitntions, and to the treaty between the United States
and the King of Ttaly bv which it was provided that
resident Italians in the United States should enjoy the
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same rights and privileges in respect to person and
property as were secured to our own citizens. See People
v. Warren, 13 Misc. 615, 34..N. Y. S. 942. The courts
in California have had occasmmm a number of cases to
pass upon this species of..l dtion, and have quite uni-
formly condemned it, &, f.n *the case of In re Tiburcio
Parrott, 1 Fed. 482, x. ‘provision of the California con-
stitution, and tié- legxslatlve act passed to enforce it,
prohibiting the, h.nrp'loyment of Chinese or Mongolians by
corporations, Were held to be in conflict with the fourteenth
amendmént fo the Federal Constitution, and with the
treajy between the United States and China which provides
thi‘;’“Gfuneee subjects visiting or residing in the United
Stattés shall enjoy the same privileges, immunities, and

" e, ’.ﬂxemptxons in respect to travel or residence as may there

" be enjoyed by the citizens or subjects of the most favored
nation.” Similarly, in the case of In re Ak Chong, 2 Fed.
733, a California statute which prohibited all aliens in-
capable of becoming electors from fishing in the waters
of the state, was declared violative of the fourteenth
amendment and of our treaty with China. In Ez. p.
Kuback, 85 Cal. 274, 24 Pac. 737, 20 Am. St. Rep. 226,
9 L. R. A. 482, an ordinance of the city of Los Angeles
which made it unlawful for any contractor when having
labor performed under any contract with the city to
employ Chinese labor thereon, was held to be unconstitu-
tional and void. The court in this case quotes with ap-
proval from Mr. Cooley’s work on constitutional limita-
tions (5th ed., p. 745), in which that learned author says:
“The general rule undoubtedly is, that any person is at
liberty to pursue any lawful calling, and to do so in his
own way, not encroaching upon the rights of otliers. This
general right cannot be taken away. It is not competent,
therefore, to forbid any person or class of persons, whether
citizens or resident aliens, offering their services in lawful
business, or to subject others to penalties for employmg
them.”

The only discordant note in the judicial utterance in
California upon the subject under consideration appears
to be the case of People v. Naglee, 1 Cal. 232, 52 Am.
Dec. 312, wherein a statute was upheld which required
aliens to pay a license fee for the privilege of mining gold
in the state, the court saying that the state having the in-
herent power to tax all persons within its territorial juris-
diction, the limitation and extent of the power must, as
to subject matter, persons, amounts, and times of payment,
rest in the discretion of the government of the state; and
if the state, enacting laws in pursuance of this acknowl-
edged power, sees fit to impose the burden of taxation upon
a portion of the persons within the sphere of its jurisdic-
tion, and specially exempt others, its legislation, even
though it may be inadequate and unjust, is yet no infringe-
ment of the Constitution of the United States. This case,
however, was decided before the adoption of the four-
teenth amendment to the Federal Constitution.

Alien labor legislation has been the subject of judicial
review in several other jurisdictions. In Pennsylvania,
in the case of Fraser v. McConway & Tarley Co., 82 Fed.
257, a statute was held to be obnoxious to the fourteenth
amendment which imposed on every employer of foreign-
born unnaturalized male persons over twenty-one years of
age a tax of three cents per day for each day such persons
might be employed, and authorized the employer to deduct
the prescribed tax from the wages of the employee. In
Michigan, in the case of T'emplar v. State Board of Ez-

amsners of Barbers, 131 Mich. 254, 90 N.W. 1058, 100 Am.
St. Rep. 610, a statute prohxbltmg an alien barber from
obtaining a certlﬁcat.e to carry on his trade was held to
be violative of the fourteenth amendment. In State v.
Montgomery, 94 Me. 192, 47 Atl. 165, 80 Am. St. Rep.
386, it is decided that a statute which forbids peddling
except under a license, and which provides that citizens
of the United States may be licensed, and that aliens shall
not be, is a denial of the “equal protection of the laws.”
A different conclusion, however, was reached in Common-
wealth v. Hana, 195 Mass. 262, 81 N.E. 149, wherein it
was held that the legislature, in the exercise of the police
power, might make citizenship a requirement as to the
qualifications of applicants for a peddler’s license. This
appears to be an unwarranted extension of the approved doc-
trine that where the calling or occupation is one that is
subject to governmental regulation the state, under its
police power, may limit it to its own citizens and deny it
to aliens.  This doctrine is illustrated in such cases as
Trageser v. Gray, 13 Md. 250, 25 Am. St. Rep. 587,
wherein it is held that a statute denying to persons not
citizens of the United States the right to obtain licenses to
sell spirituous liquors is a valid and constitutional enact-
ment.

The Law of Consulates.

AN interesting question in international law has been

raised by the incident at Hodeida of the Ottoman
authorities having, despite the protest and resistance of the
Italian Acting Consul, forced out of the Italian Consulate
and arrested the British Consul, who had taken refuge in
that Consulate when his arrest had been ordered. The
Italian Government, conceiving the act to be a violation of
the Ttalian Consulate, has sent instructions to the Embassy
at Constantinople to obtain proper reparation from the
Porte. Whether the act was a violation of the Consulate
must depend upon the character and status of consulates
in the Ottoman Empire. As the London Law Times
points out, if a similar incident had occurred with
reference to a consulate in the Christian countries in the
West, it could scarcely be described, in the absence of a
specific treaty, as a violation of a consulate. “Consuls
in Christian countries,” says the Law Times, “as mere
commercial agents, possess neither the diplomatic character
nor the consequent immunities for themselves, their
families, their houses, or their property. The fiction
of extraterritoriality does not apply to them, and a con-
sul’s house, over whose door he may place the arms of his
nation, is liable to domiciliary visit and search, although
the papers and archives of the consulate are, as a rule,
exempt from seizure or detention.” This appears to ac-
cord with the law upon the subject as it has been declared
by the courts. A consul has been defined as a mercantile
agent of the sovereignty by which he is appointed to pro-
tect the commercial interests of its citizens or subjects in
a foreign state. By virtue of his office, he is clothed only
with authority for commercial purposes. He is not to be
considered as a minister or diplomatic agent of his govern-
ment, intrusted with authority to represent it in negotia-
tions with foreign states, or to vindicate its prerogatives.
Seidel v. Peschkaw, 27 N. J. L. 427. See also Viveash v.

- Becker, 3 Maule & Selwyn 284 ; The Anne, 3 Wheat. (U.

S.) 4385. By the law of nations consuls stand upon a very
different footing from ambassadors and ministers. The
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latter are not amenable to either the civil or criminal
jurisdiction of the country to which they are deputed ; not
80, however, the former. On the contrary, according to the
rule of international law, a consul is subject civilly and
criminally, like other residents, to the tribunals of the
country in which he resides. United States v. Trumbull,
48 Fed. 94 ; In re Iasigi, 19 Fed. 751. He is approved and
admitted by the local sovereign. If guilty of illegal or
improper conduct, the ezequatur which has been given him
may be revoked, and he may be punished, or sent out of
the country, at the option of the offended government.
Coppell v. Hall, 7 Wall. (U. S.) 542.

A marked distinction, however, has always been made
between consuls to Mohammedan and other non-Christian
states and consuls to Christian countries, both in the
powers intrusted to them and in the duties with which
they are charged. “The full reciprocity,” says the court
in Mahoney v. United States, 10 Wall. (U. 8.) 62, “which,
by the general rule of international law, prevails between
Christian states in the exercise of jurisdiction over the
subjects or citizens of each other in their respective ter-
ritories, is not admitted between a Christian state and
a Mohammedan state in the same circumstances; and in
our treaties with Mohammedan powers, express stipula-
tions are made for the enjoyment by our citizens of certain
extraterritorial rights with respect to their persons and
property. Whilst, therefore, in Christian countries consuls
are little more than mere commercial agents, in Moham-
medan countries they are clothed with diplomatic and even
with judicial powers. Consuls to Christian countries are
often allowed to engage in business ; but consuls to Moham-
medan countries are restricted to the duties of their offices,
are paid a stated salary, and are prohibited from entering
into commercial transactions.” To like effect is the lan-
guage of the Law Times-in its comment on the Hodeida
incident:

“Fundamentally different from their regular position
is that of consuls in non-Christian states with the single
exception of Japan.. In their efforts to withdraw their
citizens from the jurisdiction of local magistrates in
Mohammedan and other non-Christian states not fully
within the pale of international law, the civilized nations
have so extended and developed the offices of consul by
special conventions as to clothe consuls with both diplo-
matic and judicial functions when exceptional powers and
immunities are made necessary by the absence of stable
and responsible local governments. In Mohammedan
countries custom and treaties have secured to consuls in-
violability, extraterritoriality, ceremonial honors, and mis-
cellaneous other rights, so that there is no doubt that their
position is materially the same as that of diplomatic en-
voys. From the Mohammedan countries this position of
consul has been extended and transferred to China, Korea,
Persia, and other non-Christian countries, but in Japan
the position of consuls shrank in.1899 into that of con-
suls in Christian states. There is no doubt that the
present position of consuls in non-Christian states is in
every point an exceptional one which does not agree
with the principles of international law otherwise uni-
versally recognized.”

With this distinction in the status of consuls in Chris-
tian and Mohammedan countries in mind it will readily
be seen that an incident like that at Hodeida might easily
lead to serious international complications. In the par-
ticular case the proceedings against the English Consul—

LAW NOTES 3

—

so far as concerns his representative capacity—are unim-
portant, in view of the existing state of war between
Turkey and England. But if there was a violation of
the Italian Consulate a case is presented for adjustment
between Italy and the Ottoman Porte that may require
delicate diplomatic handling, lest Italy also be drawn into
the maelstrom of war that is now devastating Europe.

Waiver of Right of Accused in Capital Case to be Present at
Rendition of Verdict.

THE Supreme Court of the United States, in the

Leo M. Frank case, will for the first time determine
whether, on a trial for murder in a state court, the due
process clause of the Federal Constitution guarantees the
defendant a right to be present when the verdict is ren-
dered. Frank’s petition for a writ of habeas corpus alleged
that on his trial public feeling against him was so great
that the presiding judge advised his counsel not to have
him present in the courtroom when the verdict was re-
turned, and that his involuntary absence, under such
circumstances, when the verdict was received, deprived
him of a hearing to which he was entitled under the Con-
stitution and rendered his conviction void. It is claimed
on behalf of Frank that the right to be present at the ren-
dition of the verdict was jurisdictional, and that he had
not waived and could not waive his constitutional right
to be present when the verdict of guilty was returned into
court.

It is a well-established general rule that in a felony case
the accused must be present during the entire trial, or
at least up to and including the rendition of the verdict;
and no valid judgment can be predicated upon a verdict
received in his absence. See the note to Fight v. State, 28
Am, Dec. 629. In felony cases less than capital, however,
it has generally been held that the accused may waive his
right to be present when the verdict is returned. In
capital cases the law is not so clear. It is squarely held
in Sherrod v. State, 93 Miss. 774, 47 So. 55, that in a
capital case the accused must be present in court when the
verdict is rendered, and he cannot waive his right to be
present. In this case the court as a result of an exhaustive
examination of the authorities announced the following
conclusions: “First. In the trial of all felonies, not capital,
where the defendant is on bond, and has been present
throughout the delivery of the testimony, up to the rendi-
tion of the verdiet, but is absent at the rendition of the
verdict voluntarily, he will not be permitted to avail him-
self of his own wrong in being thus voluntarily absent,
but the verdict may be properly received in his absence.
In other words, he may waive the right to be present when
the verdict is received, which is not, as seems popularly
supposed, a constitutional right, though a very sacred right,
secured by the common law as well as by statute. Second.
Wherever the charge is a capital one, the courts have held
uniformly, in favorem vitae, that the defendant cannot
waive his right to be present, and that whether he be in
jail, subject to the power of the court to produce him, or
on bond, it is fatal error to receive the verdiet in his ab-
sence. Third. Even in felonies not capital, if the defendant
be in jail when the verdict is received, it is fatal error.
Fourth. In cases not capital, the right of the defendant,
where he is on bond, to waive his own presence when the
verdict is received, is strictly his personal right, and no such
waiver can be exercised for him by his own counsel. These
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four propositions are clearly sustained by an overwhelm-
ing weight of authority. lndeed, we have found no case
anywhere holding that, where the charge is a capital one,
the defendant’s tailure to be present at the time the ver-
dict is rendered is not fatal error, whether he be in jail
or whether he be on bond.”

In a recent Arkansas case, however, the court reaches a
different conclusion from that arrived at by the court in
Sherrod v. State, supra. In Davidson v. State, 108 Ark.
191, it is held that the accused may, even in a capital
case, after the trial has commenced, waive his personal
presence at a step in the progress of the trial such as
receiving the verdict, and that where his presence has
been duly waived, the supreme court will not reverse a
judgment on account of his absence upon his own consent,
unless it appears that he was prejudiced in some way by
such absence. In this case the court, after reviewing a
number of cases tending to support its decision, said: “It
is true that none of these was a capital case; but we do
not perceive any difference when it comes to the question
of the power of the accused to waive some of the privileges
that are guaranteed to him by the Constitution and laws.
It is the duty of trial courts, in that class of cases, to guard
more carefully the rights of accused persons and to see that
their rights are not prejudiced ; but, after all, the test of
the power of the court in a capital case with respect to
the presence of the accused is the same as in any other
felony case. Our laws make no distinetion. . . . In
this case the court did no more than grant the request,
conveyed to the court through defendant’s counsel, that he
be removed from the court and from the county for his
own safety from threatened mob violence. If he and his
counsel conceived it-to be necessary for his own safety that
he should be absent from the county during the further
progress of the trial, he cannot now complain that the
verdict was returned in his absence.”

The nearest approach to deciding the point in question
that the Supreme Court of the United States has made
appears to be in the case of Hopt v. Utah, 110 U. S. 574.
It was therein held that the right of the accused in a
capital case to be present before the triers was not waived
by his failure to object to their retirement from the court-
room and trying the grounds of challenge out of the
presence as well of the court as of the defendant and his
counsel. “We are of opinion,” said the Supreme Court,
speaking through Mr. Justice Harlan, “that it was not
within the power of the accused or his counsel to dispense
with the statutory requirement as to his personal presence
at the trial. The argument to the contrary necessarily
proceeds upon the ground that he alone is concerned as to
the mode by which he may be deprived of his life or
liberty, and that the chief object of the prosecution is to
punish him for the crime charged. But this is a mistaken
view as well of the relations which the accused holds to
the public as of the end of human punishment. The
natural life, says Blackstone, ‘cannot legally be disposed of
or destroyed by any individual, neither by the person
himself, nor by any other of his fellow creatures, merely
upon their own authority.” 1 Bl Com. 133. The public
has an interest in his life and liberty. Neither can be
lawfully taken except in the mode prescribed by law. That
which the law makes essential in proceedings involving the
deprivation of life or liberty cannot be dispensed with or
affected by the consent of the accused, much less by his
mere failure, when on trial and in custody, to object to

unauthorized methods. The great end of punishment is
not the expiation or atonement of the offense committed,
but the prevention of future offenses of the same kind.
4 Bl Com. 11. Such being the relation which the citizen
holds to the public, and the object of punishment for
public wrongs, the legislature has deemed it essential to
the protection of one whose life or liberty is involved in
a prosecution for felony, that he shall be personally present
at the trial, that is, at every stage of the trial when his
substantial rights may be affected by the proceedings
against him. If he be deprived of his life or liberty
without being so present, such deprivation would be without
that due process of law required by the Constitution.”

PROPERTY IN PRIVATE LETTERS.

RepeATED decisions of the courts have crystallized into
definite principles of law the proposition that the property
in private letters is in the writer, and the corollary propo-
sition that he has the right to have their unauthorized
publication enjoined. The case of Pope v. Curl, 2 Atk.
242, decided in 1741, appears to be the earliest reported
case upon the subject. In that case it seems that some
unknown person had possessed himself of a large number
of private and familiar letters which had passed between
Pope and his friends, Swift, Gay, and others, and had
printed them secretly in Ireland, in a book entitled “Let-
ters from Swift, Pope, and others.” Pope had obtained
an injunction restraining the defendant, a piratical book-
seller in London, from vending the book, and it was upon
a motion to dissolve this injunction that the case came
before Lord Hardwicke, who continued the injunction as
to the letters written by Pope. It was contended by the
defendant’s counsel that the sending of letters is in the
nature of a gift to the receiver, and therefore that the
writer retains no property in them. Lord Hardwicke,
however, said: “I am of opinion that it is only a special
property in the receiver ; possibly the property of the paper
may belong to him; but this does not give a license to
any person whatsoever to publish them [the letters] to
the world, for at most the receiver has only a joint property
with the writer.”

In the case of Lord Chesterfield’s letters to his son
(Thompson v. Stanhope, Ambl. 737) decided in 1774, the
doctrine of the proprietary interest of the writer in private
letters was carried further, even, than in Pope v. Curl,
supra. The executors of Lord Chesterfield filed a bill
against the widow of his natural son, to whom the celebrated
letters had been addressed, to restrain her from printing
and publishing them and to have the originals dclivered
up, upon the ground that they remained the property of
the testator and were a part of his estate. The motion
to dissolve the injunction was made on the ground that
Lord Chesterfield had himself given the letters to the
widow—a fact. that seems to have been admitted. But it
was contended, on the part of the plaintiffs, that there
being no proof of an express authority to publish, none
could be implied from the gift, and that consequently the
exclusive right to control the publication remained in
Tord Chesterfield, and had passed to his representatives.
The Lord Chancellor (Lord Apsley) was of this opinion,
and continued the injunction.
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That a writer has a right of property in his letters, supe-
rior to that of a party to whom the letters are sent, was also
aflirmed in the case of another eminent man of letters.
In 1804 the Court of Sessions in Scotland, at the instance
of the children of Robert Burns, interdicted the publi-
cation of the manuscript letters of the illustrious Scottish
bard. See 1 Bell’s Com. 116n. The general doctrine of
the proprietorship of the writer in private letters is also
well buttressed by the following cases: Gee v. Pritchard,
2 Swanst. 402; Ashburton v. Pope, [1913] 2 Ch. 469;
Rice v. Williams, 32 Fed. 437; (irigsby v. Breckenridge,
2 Bush (Ky.) 480; Woolsey v. Judd, 4 Duer (N. Y.)
379; Eyre v. Higbee, 35 Barb. (N. Y.) 502. In Eyre
v. ligbee, supra, some emphasis is given to the doctrine by
the holding therein that private letters are not assets in
the hands of the receiver’s administrator, and cannot
therefore be sold by him, in the course of administration,
to pay debts.

In a few cases the courts have made a distinction between
letters of a distinet literary character and those of a social
or business nature, and have refused to restrain the pub-
lication of private letters which possess none of the at-
tributes of literary composition. See Wetmore v. Scovell,
3 Edw. Ch. 515; Hoyt v. Mackenzie, 3 Barb. Ch. 320.
"This view is most strongly combated by Mr. Justice Story
in Folsom v. Marsh, 2 Story 100, which involved the ques-
tion of the invasion of Mr. Sparks’s copyright on the private
lotters of George Washington. Upon the point in question
Justice Story said: “Then as to the supposed- distinction
between letters of business, or of a mere private or domestic
character, and letters which, from their character and
contents, are to be treated as literary compositions, I am
not prepared to admit its soundness or propriety. It is
extremely difficult to say what letters are or are not literary
compositions. In one sense, all letters are literary, for
they consist of the thoughts and language of the writer
reduced to written characters, and show his style and his
mode of constructing sentences, and his habits of com-
position. Many letters of business also embrace critical
remarks and expressions of opinion on various subjects,
moral, religious, political and literary. What is to be
done in such cases? Even in compositions confessedly
literary, the author may not intend, nay, often does not
intend them for publication; and yet, no one on that ac-
count doubts his right of property therein, as a subject of
value to himself and to his posterity. If subsequently
published by his representatives, would they not have a
copyright therein? It is highly probable, that neither
Lord Chesterfield, nor Lord Orford, nor the poet Gray,
nor Cowper, nor Lady Russell, nor Lady Montague, ever
intended their letters for publication as literary compo-
gitions, although they abound with striking remarks, and
elegant sketches, and sometimes with the most profound, as
well as affecting, exhibitions of close reflection, and various
knowledge and experience, mixed up with matters of
business, personal anecdote and family gossip.”

In Woolsey v. Judd, 4 Duer 379, will be found an illu-
minating discussion of the present subject by Judge Duer.
He agrees with Justice Story upon the particular point

noted, and deduces from the early case of Pope v. Curl,.

ubi supra, certain definite propositions as established law
upon the subject under consideration. “What, then,” says
Judge Duer, “are the propositions which Lord Hardwicke,
by his decision in Pope v. Curl, established as law? Tt
seems to us, that by the plain and necessary interpretation

of his language, they are these: First, that the receiver
of letters has only a special or qualified property, confined
to the material on which they are written, and not extended
to the letters as expressive of the mind of the writer.
Second, that neither the receiver thereof nor any other
person has any right to publish the letters without the
consent of the writer. And, lastly, that the property
which the writer retains gives him an exclusive right to
determine whether the letters shall be published or not;
and when he forbids their publication, makes it the duty
of a court of equity to aid and protect him by an injunc-
tion. It appears to us equally certain that these rules
are laid down, and were meant to be laid down, as uni-
versal in their application, as embracing all letters, whether
intended to be published or not, and whatever may be t.he
subjects to which they relate. Not only was there no 1n-
timation that there is any distinction between different
kinds or classes of letters, limiting the protection of the
court to a particular class; but the distinctions that were
attempted to be made, and which seem to be all that the
subject admits, were expressly rejected as groundless.”

MINIMUM WAGE

In Debate at the Annual Dinner of the National Retail Dry Goods
Association, Hotel Knickerbocker, New York, February 10,
1915, between Mr. Norman Hapgood, of New York (Af-
firmative) and Mr. Rome G. Brown, of Minneapolis (Nega-
tive).

NEGATIVE ARGUMENT BY MR, BROWN.,

As Mr. Hapgood has intimated, there is a subject which I have
studied longer than that of the Minimum Wage, and which 1
would much prefer to debate with him. No one doubts Mr. Hap-
good’s humanitarianism or the sincerity of his endeavors, as an
editor and as a citizen, to promote the welfare of mankind. Our
differences are not at all as to the objeets to be accomplished,
but are only as to the methods best adapted for our common pur-
pose. I assume that all of us are interested in the welfare of
women workers, and of workers of all classes, and that we desire
to promote their general welfare, health and comfort, and to
co-operate in any effort by which their efficiency may be in-
creased and by which the compensation paid for their work may
be raised to the highest point at which it can reasonably be
maintained.

I am not, none of us are, opposed to high wages. We are in
favor of a minimum wage, and that, too, a wage which is not
merely commensurate with the bare cost of living, but, so far as
reasonably possible, one which will supply to every worker health,
comfort and happiness in the broadest sense of those terms.

What I am opposing is the compulsory legislative minimum
wage in private employment; because such legislation is against
the interests of both employer and employee and, further, be-
cause it is based upon a theory which is not susceptible of
legislative enactment under our form of government,

‘When I oppose the minimum wage, therefore, I mean the statu-
tory minimum wage. Its advoecates forget that it is not for the
general welfare that a temporary or local interest of one class be
selected as the subject of artificial stimulation through special
legislation. They forget that ultimately the prosperity of the
worker is coincident with, and depends upon, the general pros-
perity of the community and that that general prosperity means
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industrial development. It means, in short, the prosperity of
the employer.
FALLACIES OF THE MINIMUM WAGE,

It is one of the fallacies of the minimum wage that wages can
be measured out by a fixed rule, which does not take into con-
sideration the element of efficiency. Wages must depend upon,
at least must have some substantial relation to, the compensation
rendered by the worker in return. Now you ecan not legislate
efficiency. When you compel an employer to pay a wage which
is fixed regardless of the worker’s efficiency, you are legislating a
forced gratuity to the worker, no matter that the wage be measured
by the cost of living of by any other standard which disregards
its fair worth. If its theoretical object of increasing the wage
of the inefficient worker were practicable, the minimum wage
would have the same effect upon such worker as would a pension.
It would destroy initiative and ambition and deprive her of in-
eentive toward raising her standard of efficiency; it would be a
drag upon her development as a wage-earner and as a citizen.
But, in practice, it can not increase the wage of the inefficient
worker. It simply renders her jobless, and this, without any
compensating benefits, either to her or to the working class or to
the community.

All wages are not what they should be, but as a rule they are
higher in this country than anywhere else in the world. Better-
ment of existing wage conditions is advancing, and it may be fur-
ther advanced by co-operative effort, by enlightenment of both
employer and employee. The main reason for our present higher
wages, as compared with those in foreign countries, is the
higher standard of labor here, and the recognition by the employer
of the higher efficiency of the American worker. There are some
economiec facts which can not be changed by legislative fiat.
Wages must depend, to some degree at least, upon wage-worth.
That fact may be denied by the terms of a statute; but no
statute can make it not a fact.

The abstract basis of the living wage is largely that of benevo-
lence, but you can not create benevolence, nor the exercise of any
other virtue, by legislative enactment. There are certain precepts
of morals which are not susceptible of statutory enforcement.
The observer of the Golden Rule shows morality only in so far
as he acts voluntarily. His action ceases to be virtuous or moral
when once you have enacted into a statute the precept of the
Golden Rule and when its observance is enforced under the threat
of fine and imprisonment. Actions otherwise virtuous,—of be-
nevolence, of charity, of neighborly love,—are deprived of all
elements of morality when performed under compulsion. Com-
pulsion stifles the humanitarian motive. It sets a hard and fast
limit to the otherwise voluntary effort for the general welfare
of the worker, and makes the artificially increased standard of
wages an object of hostility and attack, instead of a goal to be
reached by voluntary, co-operative, moral endeavor.

MINIMUM WAGE DEFINED.

Such is the difference between the ethical minimum wage and
the legislative compulsory minimum wage. For, note this: The
minimum wage statute provides that, as a condition of employ-
ment, the employee must demand for her work and the em-
ployer must pay—regardless of the efficiency of the employee,
or of the worth of her work to her employer, or of the ability of
the employer to pay—at least such a wage as shall equal an
amount necessary to furnish to the worker the cost of living in
health and comfort; and this, under penalty of fine or imprison-
ment for the employer failing to meet the requirements. In
other words, the employer is compelled to contribute to the in-
dividual, who happens to be upon his pay-roll, the difference
between what that individual earns and what it is deemed that it

should cost her to live. It is a forced gratuity as to every cent
above the reasonable worth of the worker; because the need for
which the difference is supplied is one which is purely individual
and does not arise out of the fact or nature of the employment.
Such statutes have been passed in Oregon, California, Wash-
ington, Colorado, Wisconsin, and Minnesota, where the cost of

living is determined by a commission; and in Utah, where the -

statute fixes the wage arbitrarily without reference to the cost of
living or any other consideration. In these states no provision
is made for even considering the financial condition of the occn-
pation or of the employer, or the efficiency of the employee. These
statutes apply to women workers, and also in some states to
minors and apprentices. As to these statutes, Mr. Hapgood
does not disagree very much with my position, but he says that,
under the Massachusetts statute, the compulsory feature is elimi-
nated, and apparently he would have New York, as did Nebraska,
follow the example of Massachusetts.

THE MASSACHUSETTS STATUTE OBNOXIOUSLY COMPULSORY.
Now, I have had this week further opportunity to look into
the Massachusetts situation, and I find that, no matter what the
terms of the Massachusetts statute, in its practical effect it is most
obnoxiously compulsory. Although, in terms, it affords the em-
ployer a hearing on the question of the reasonableness of the
wage fixed and of his ability to pay, in practice those provisions
are without effect, The State Commission and its Wage Boards
are, and have been, mere instruments for carrying out the demands
of the employees. Official reports of facts are ignored if they
conflict with a preconceived notion as to what the wage in any
occupation investigated should be. When the wage is promulgated

by the Commission, although there is no fine or imprisonment -

for the employer, if he fails to comply he is published through-
out the state as an unreasonable recalcitrant. Indeed the
statute makes it a crime for any newspaper publisher to refuse
thus publicly to blacklist one who may be his own relative or his
best paying advertiser—or even himself. This is an attempt to
legalize an official blacklist or system of boycotting. It was
deemed that a penalty of fine or imprisonment for non-compliance
by employers was illegal because, as was rightly assumed, non-
compliance could not constitutionally be made a erime. Now, our
Federal and state laws make it illegal, and the subject of heavy
fine and imprisonment, for anyone, even in secret, to establish
or publish a blacklist, or to organize a boycott, against any
individual or any class of individuals, either of employers or
employees, and this, too, whether the object is to retaliate for
either lawful or unlawful action or refusal to comply with some
demand. The penalties for such a boycott are more severe than
any penalty ever written into a minimam wage statute; and this
for the very reason that, independent of the nature of the grounds
alleged for the boyecott, the organized blacklisting or boycotting
of a business or an individual is, of itself, so drastie, 8o susceptible
of damage to its vietim, that the law has wisely made it a
eriminal offense and a ground for heavy civil damages. And yet
the Massachusetts statute holds over the employer a method of
official blacklisting and boycotting which is more severe and mo:
damaging than any private boycott ever attempted to be estab-
lished. It is absurd, in one instance, to make a certain action by
individuals a heinous erime and, at the same time, in another in-
stanee, to attempt to legalize precisely the same sort of astion by
or under the sanction of the state. The motive is, in law and in
reason, just as immaterial in the one case as in the other.

A DISCRIMINATING AND ENCROACHING PROCESS.

In Massachusetts also, as in other states attempting to enforee
these statutes, different standards of living are recognized for
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employees in different occupations, as shown by the different
wages established for the various occupations in the same state
and even for different classes of employees in the same occupa-
tion, but even if each worker has a right to a living wage, whence
the right of one worker to a living wage greater than that of
another? More than that, the wage fixed at one time is only a step
to a higher wage subsequently to be fixed. Theoretically computed
on the eost of living, it is not in the end computed at all. It is
fixed for each class, and from time to time, as the various Boards
are influenced by the demands of the employees. One encroaching
step leads to another. Even now in Massachusetts the legislature
is asked to add to the inquisitorial powers of the Wage Commis-
sion and to make fine and imprisonment the penalty for non-com-
pliance.

PUTS AN EMBARGO ON HOME INDUSTRIES.

The statutory minimum wage is objectionable both from an eco-
" nomical viewpoint and from a legal viewpoint. In the first place
it creates an artificial ecompetition wiih the industry upon which
the minimum wage is imposed. With the increased facilities
for transportation, industries to-day compete not alone in their
intrastate trade. Their markets are extrastate; their business is
nation-wide, and often world-wide. Many of you have 50%, 70%,
80%, and even more, of your trade outside the limits of your
state. Mr. Hapgood has said that this disturbance of business
adjusts itself because the effect of the statute goes to every similar
oecupation or industry in the state. This is not true, either as to
your interstate or your extrastate trade. Qutside the state you
have to meet eompetitors whose cost of production is not increased
by an unnatural wage-cost. They, therefore, can sell at a profit
outside your state, where your margin of profit is cut down by
the wage you must pay in excess of its worth to you. More than
that, your intrastate trade is, in the same way, destroyed by your
competitors who send goods into your state, which are produced
in states where wages are fixed with some consideration of the
ability of the employee to earn and of the employer to pay.
Prices at which you must sell are fixed, not by the markets of the
state, but by the markets of the nation—indeed, by the markets
of the world. By the Federal tariff, you may, to some extent,
be protected against the competition of foreign producers whose
wage-cost, and, therefore, whose prices, are below yours. But
no tariff is possible between the states, and in the markets of this
nation your own state, through a minimum wage statute, puts an
embargo upon your industry in favor of your extrastate com-
petitors.

INCREASES UNEMPLOYMENT.

Another evil effect is, that it increases the number of unem-
ployed. There is no problem of labor so disturbing, and especially
at the present time, as that of unemployment. Workers whose
standard of efficiency is even above that of a minimum wage are
withont work; and, with them, are the hoards of jobless inefficients.
The minimum wage statute says to the latter: “You shall not
work for what you can earn, although there are jobs waiting
you with fair pay for what you are able to do.” The employer
will not keep upon his pay-roll those whose standard of efficiency
i3 much below the fixed wage standard. Many a woman worker
who, from lack of skill, is prevented from earning more than her
Tair cost of living, is glad to obtain work at a wage commensurate
with her ability, and thereby to supplement perhaps other means
of existence or to help her parents or family to & common fund
for support; or, perhaps, while earning less than a full living
wage, to acquire the practical experience and skill which will
enable her to demand and receive that and more. All this class
are driven from their present employment and kept jobless for

a long time and perhaps forever. This possible effect upon the
employee is admitted by the most ardent advocates of the statutory
wage. Experience has demonstrated this effect. The only in-
dustry against which a statutory minimum wage has, as yet, been
enforeed in this country is the brush industry in Massachusetts.
One brush concern, since the minimum wage for brush makers took
effect, has discharged over one hundred of its unskilled employees
and has reorganized its methods of work so that its less skilled
labor is done by those who also perform more skilled work; and
at a total wage which is $40,000 a year less than that paid
formerly. In self-defense against the arbitrary interference
of the state with its business, it is now foreed to figure its wage-
scales on a selfish basis, and with less liberality for its employees.
If the state dictates for the worker, the employer must look out
for himself. So this brush concern in Massachusetts now exacts,
more than ever before, from all its workers all the units of work
commensurate with the total wages it is compelled to pay.

IT TENDS TO LEVEL ALL WAGES.

This leads to another point. As illustrated in this very brush
factory in Massachusetts, the minimum wage established by
statute has the effect to lessen the advantages and the wages
of the higher skilled employees. In other words, the minimum
wage tends to become the maximum wage. This is by reason of
the very fact of arbitrary legislative interference with wages.
The only remedy for this result is, of course, that by further
legislation all wages be fixed by statute and that, too, for both
men and women. '

IT PLACES THE BURDENS OF THE STATE ON ONE CLASS,

And why should this contribution over what is earned be paid
by the employer, simply for the reason that the individual who is
on his pay-roll needs this excess over what she is able to earn?
These statutes are based upon the purely ethical theory that eash
individual human being has a generic right to live in health,
comfort and happiness and to have all that is necessary for that
purpose. The obligation to furnish these is an obligation of the
community as a whole. Upon what theory does the community
as a whole shirk its burden and by legislation place the obliga-
tion upon the employer—the employer who pays toward that
cost of living all that the employee is capable of earning, and
who gives her the opportunity to turn her real efficiency into a
fund for her support? If that fund measured by her efficiency
is not sufficient for her proper support, then why should the
employer contribute the difference any more than any other class?
The duty to supply it is that of the community as a whole. But,
if you are going to place that obligation upon a elass, then why
not level down the cost of living by compelling the farmer to pro-
duce and sell for less price the necessaries of life; or the mer-
chant, who has bought from the farmer, to sell at lower prices?
The employee is no more entitled to receive his cost of living,
as such, from the employer than the employer is entitled to
receive his cost of living or the cost of the living of his industry,
as such, from the employee. Both are entitled to live, but neither
is entitled to receive the cost of living, as such, from the other.

IT IS BASED ON THE THEORY OF DIVISION OF PROPERTY.

The statutory minimum wage is objectionable upon legal
grounds, some of which have already been indicated. I shall not
here review the constitiutional questions. But let me bring home
to you, in a practical way, some of the constitutional points
involved. The statutory minimum wage is based theoretically, and,
in fact, by its very terms, upon the theory of division of property
between those who have and those who have not. Furthermore,
this compulsory division is attempted to be justified nvon the
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theory that those benefited are entitled to their share, for the very
reason that they have not; and that those whose property is divided
should be compelled to divide, for the very reason that they have.
The statutory minimum wage means, first, a forced contribution
to be paid out of profi's, so long as it can be paid out of profits,
and no matter to what small margin of profit the employer may
be forced. 1f it takes all of, or more than, his profits, then, so
long as the employment continues, he must still make this contri-
bution and that, too, of course, out of his capital. If he refuses,
or is unable to pay it out of capital, then he must resort to the
only other alternative, and that is that he must go out of business
and be entirely eliminated as a “parasite” on the community, This
statute, therefore, is based upon a theory which is repugnant
to our social system and to our system of government; for it is
the theory of the elimination of private property rights and of

a division of all private property among and for the benefit of,

all individuals. It is based, in other words, upon the theory of

REGULATION OF HOURS A DIFFERENT QUESTION.

Mr. Hapgood, as o.her advocates of a statutory wage, refers
to the Federal decisions, enforcing regulation of hours and other
working conditions, and particularly those in favor of women
workers, as precedents in support of these wage measures. Let
me impress upon your mind the difference. When the Supreme
Court susiained the Oregon statute fixing maximum hours in
certain manufacturing establishments for women workers, it held
that such regulation might be reasonably enacted, because greater
hours were dangerous to women in those particular employments,
and because more dangerous to women than to men. The fixing
of maximum hours for men had been upheld only because the
occupations so regulated presented, from their very nature,
hazards to the workers if longer hours applied.

In every case of the regulation of hours, the protection to the
worker has been against a hazard or need which arose out of the
employment in question and which was peculiar to such employ-
ment. So the Factory Acts compel the employer, at his own ex-
pense, to protect the employee against the hazards of unsafe
machinery, and of unsanitary conditions of work; in other words,
to protect employees against hazards which are peculiar to the
employment in question and which arise out of the fact of the
employment. So the Workmen’s Compensation Acts, at the ex-
pense of the employer, protect the employee against casualties
arising out of and because of the hazards of the employment.
Those needs and hazards protected against are the needs and
hazards, not individual to the employee, but peculiar to the
occupation regulated and are confined to those which arise out
of the employment. Such regulations are upheld only for that
reason; and for that reason alone it is held that the legislature,
under the police power of the state, can make and enforece such
regulations.

But that is not the case of the minimum wage regulation. The
need of the employee for an amount above what he earns, to
make up the necessary cost of living, is a purely individual need;
it is peculiar to him in his individual capacity as a human being.
It exists before employment, it exists afterwards, just as much
as, and even more than, during employment. It does not arise
out of the employment. There is, therefore, no warrant in law,
under our system of government, to compel the employer to con-
tribute to the worker’s cost of living as sach. There are other
individual needs which might quite as well be supplied,—sick
benefits for the employee and his family, old age and non-em-
ployment pensions. These are all needs worthy of consideration
and invite the most careful and conscientious effort of benevolent
people. We may admit that the obligation to furnish them is

oue which rests upon the community, or upon the state; but
that fact is no basis, either in law or reason, for the community
or the state to compel one class of individuals to furnish these
benefits for another class.

Even Father Ryan, in his published writings, admits that the
minimum wage problem can not be solved in this eomntry by
compulsory legislation without amendments to the Federal Con-
stitution and to the state constitution. Yet in Boston, the other
night, he intimated that the Federal Supreme Court would stultify
itself if it did not hold the Oregon minimum wage s.atute con-
sistent with the Federal Constitution as it is now written. Though
he is an avowed antagonistic of socialism, he is so obsessed
with this minimum wage fallacy that he would have the Supreme
Court of the United States, regardless of the Constitution, change
this system of government, from one which is based upon the
sanctity of private property, to a form of government which is
based upon the doctrine of the destruction of both the right of
privale property and the liberty of contract.

LEADS TO PATERNALISTIC INTERFERENCE.

If the legislature can fix a minimum wage, it can fix a maximum
wage. If it can forbid an employee to contract for a wage com-
mensurate with his ability, it can compel that employee to work
for a wage which is less than is commensurate with his ability. If
it can and does legislate minimum wages, it can and must legislate
all wages, and for all occupations and for all classes of workers.
If it can legislate wages, it can legislate prices,—the prices of
goods produced by the farmer, the prices of goods produced by
the manufacturer, the prices of goods sold by the merchant,
retail or wholesale. This would introduce a paternalism in govern-
mental affairs which would reach every detail of your private
business and every transaction of trade and commerce. As
American citizens you are not ready for that; but that is precisely
what is meant by this sort of legislation.

NO RELATION BETWEEN WAGES AND MORALS,

The claim that the wages and morals of the worker have any
real connection has been abandoned. The Wisconsin legislative
committee, in its recent report, asserts that there is no connection
beiween wages and morals. Judge Catlin of Minnesota, in
declaring the minimum wage statute of that state unconstitutional,
and recognizing its result as depriving of employment women who
are otherwise able to get employment, said, that if there was any
connection between wages and morals, the statute in question
was a statute to promote immorality.

EXPERIENCES IN OTHER COUNTRIES MISLEADING.

My time permits only a word as to the conclusions sugges:ed
by Mr. Hapgood from the history of the minimum wage statu:es
in New Zealand, Victoria and England. Those statutes apply
generally {o both men and women. They are confined to com-
paratively few industries and apply to a comparatively small
number of workers. This point of difference has been foreibly
presented to you this evening by Mr. Straus. The British expert,
Mr. Aves, who examined conditions in Australasia after ten
years’ experience there with the minimum wage, reported that
the experiment in those countries eould not justify its adoption
in England, much less its adoption as a compulsory measure. He
said that the benefits which had been reached were primarily those
of increased co-operation on the part of the employer and through
voluntary action. As administered there it was not drastic nor
offensive to either employer or employee.

But these experiences under a form of government different
from ours are not precedents for us. In England and in Aus-
tralasia the legislative discretion is comparatively unlimited. It
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. may have the effect to confisca'e property or to restrict the liberty
of contract. Not so here. The limitations existing upon the
powers of legislation in this country are those very restraints
which were intended to protect, and have, in fact, protected, the
rights of life, liberty and property in this country more fully
than under any other government. Violence of these restraints
upon legislation means violence to the very protective features
ot our form of government. It is a violence destructive of the
security, which you and I and every citizen enjoy, that our funda-
mental rights shall not be divested or infringed upon by the
passing whim of majorities.

The statutory minimum wage establishes a system of legisla-
tive interference with individual rights of property and of con-
tract, repugnant to the rights and interests of both employer
and employee. The employer who has studied the measure
rightly regards it as an unwarranted menace to his business, Em-
ployees and their representatives, who appreciate its real signi-
ficance, perceive the fact that a compulsory wage leads necessarily
to compulsory employment; in the words of Samuel Gompers,
it tends toward slavery. Intelligent students of industrial problems
—President Wilson, for example—recognize its ultimate ten-
dency of lowering high wages, instead of raising low wages; and
they view it as promotive of injury, rather than of welfare, to
the community.

worked out by organization, co-operation, enlightenment and edu-
eation, the object of the minimum wage is beneficent and worthy
of our united and hearty support. When, however, it is enacted
into a statute, either directly or indireetly compulsory, it becomes
a measure which is repugnant to the interests of both employer
and employee. It becomes a measure which is unworkable and
fundamentally vicious. Its enactment is a long step toward the
establishment of socialism.

JUDGE LAMM ON SUNDAY OBSERVANCE

“TraciNG the public policy, evidenced by the Constitulion and
the laws we have been considering, to its ultimate sources, it
becomes certain that our Constitution and statutes only tend to
outline, preserve and aid such public policy; they in no sense
create the publie policy of recognizing God and religious worship,
and of setting Sunday apart from secular and business days.
They are but unmistakable tokens, symbols, signs, evidence of a
public policy coming down to us by inheritance in a long line
of descent from our fathers—a policy hallowed by time and a
thousand sacred memories, tenderly cherished in the hearts of
our people, so old, so omnipresent, so persistent as to admit of
being personified. It nmow sits and always sat or should sit by
the household fire of every Missourian’s home ‘sipping from his
eup and dipping in his dish.’ To ignore or impugn that policy
‘by statute, to my mind, is to eut every patriotic Missourian to
the bone. It seems as clear as the noonday sun to me that the
statutes and constitutional provisions named are the creatures
of, they sprang from, that public policy, as the children of its
loins. Surely, withal, before they were, it was. Human nature
itself, with an exceeding bitter ery, cries out for rest one day in
seven. Observe, too, there is exceeding high and very old au-
thority for rest from toil one day in seven, and not only so but
for making that day of rest a sacred day, commemorative of and
associated with a divine event. Witness: Remember the Sab-
bath day, to keep it holy. Six days shalt thou labor, and do all
thy work. But the seventh day is the sabbath of the Lord thy
God: in it thou shalt not do any work, thou, nor thy son, nor

thy daughter, thy manservant, nor thy maidservant, nor thy
cattle, nor thy stranger that is within thy gates; for in the six
days the Lord made heaven and earth, the sea and all that in
them is, and rested the seventh day: Wherefore the Lord blessed
the sabbath day, and hallowed it. The ancient pious Hebrew
was not alone in that view. There is good heathen authority
for the existence of a worldwide public policy in former times
connecting and associating a day of rest with a day devoted to
sacred rites. Says Strabo ‘The Greeks and barbarians have this
in common, that they aecompany their sacred rites by festal
remission of labor.” Nor is it an overstatement to affirm that a
s'ate that borrows the motto on its great seal, as does Missouri,
from the twelve tablets of heathen Rome, may, without serious
question, be allowed to borrow the basis of its public policy
against secular labor on Sunday, as does Missouri, from the
Ten Commandments of the living God. The time was when the
dry letter of the commandment quoted was interpreted and con-
strued, ex cathedra, by one who spoke as having authority and
thereby its soul and sense were made to shine through its mere
letter. (Vide Matt. xii:1-13; Mark ii:23 et seq.; Luke xiii:14
et seq.; Id. xiv:5.) That interpretation when read into its
letter shows that the interdiction of the commandment at bot!om
was not levelled at daily offices of necessity springing from hun-

. ger and thirst, nor at works of charity for the benefit of man. There-
I conclude, therefore, that, as a social welfare measure to be |

fore being hungry we could appease our hunger (e. g., pluck
ears of corn to eat). So the afflicted may be healed on the Sab-
bath day; so, a sheep or ox fallen into & pit could be lifted out
on that day. The controlling and root ideas, as announced, are:
The Sabbath was made for man and not man for the Sabbath.
[Mark ii:27.] It is lawful to do well on Sabbath days. [Ma’t.
xii:12.]1 All of which, further interpreted, means that the com-
mandment is not, in and of itself, the end to be attained, but
is 8 means of attaining an end, namely, a help towards realizing
the greater ideal in the mind of the law-giver, viz., Love to God
as well as love to men. Nay, love to man, in a true and lofty

. sense, i8 love to God. So runs the immortal dream of Abou

ben Adhem—and so said the Master: Therefore all things what-
soever ye would that men should do to you, do ye even so io
them; for this is the law and the prophets. The exemption in
our statutes defining sabbath breaking (Sec. 3801, supra), where-
by one is allowed to perform labor and work in the ‘household
offices of daily necessity,’ or other work of necessity or charity
on Sunday, but embodies these sacred precepts, and gives effect
to the interpretation by the Master of the commandment He was
charged with violating. It but transferred His interpretation
over into our written law.”—See State v. Chicago, ete., R. Co.,
239 Mo. 322.

A BILL TO REQULATE EXPERT TESTIMONY

THE American Institute of Criminal Law and Criminology at
its meeting in Washington, D. C., on October 22, 1914, unani-
mously approved the following bill, which was presented by the
committee on insanity and eriminal responsibility.®

* The membership of the committee is as follows:

Edwin R. Keedy (professor of law in Northwestern University),
Chairman.

Adolf Meyer (professor of psychiatry in Johns Hopkins Uni-
versity), Baltimore.

Harold N. Moyer (physician), Chicago.

W. A. White (superintendent Government Hospital for the
Insane), Washington.

William E. Mikell (dean of the Law School of the University
of Pennsylvania), Philadelphia.

Albert C. Barnes (judge of the Superior Court), Chicago.

Morton Prince (physician), Boston.
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SECTION 1.—Summoning of Witnesses by Couri. Where the
existence of mental disease or derangement on the part of any
person becomes an issue in the trial of a case, the judge of the
trial court may summon one or more disinterested qualified ex-
perts, not exceeding three, to testify at the trial. In case the
Jjudge shall issue- the summons before the trial is begun, he shall
notify counsel for both parties of the witnesses so summoned.
Upon the trial of the case, the witnesses summoned by the court
may be cross-examined by counsel for both parties in the case.
_ Such summoning of witnesses by the eourt shall not preclude

either party from using other expert witnesses at the trial.

SECTION 2.—Ezamination of Accused by State’s Witness. In
criminal cases, no testimony regarding the mental condition of
the accused shall be received from witnesses summoned by the
accused until the ‘expert witnesses summoned by the prosecution
have been given an opportunity to examine the accused.

SecTION 3.—Commitment to Hospital for Observation. When-
ever in the trial of a criminal case the existence of mental
disease on the part of the accused, either at the time of the trial
or at the time of the commission of the alleged wrongful act,
becomes an issue in the case, the judge of the court before which
the accused is to be tried or is being tried shall commit the ac-
cused to the State Hospital for the Insane, to be detained there
for purposes of observation until further order of eourt. The
court shall direct the superintendent of the hospital to permit
all the expert witnesses summoned in the case to have free access
to the accused for purposes of observation. The court may also
direct the chief physician of the hospital to prepare a report
regarding the mental condition of the accused. This report may
be introduced in evidence at the trial under the oath of said
chief physician, who may be cross-examined regarding the re-
port by counsel for both sides.

SECTION 4.—Written Report by Witness. Each expert wit-
ness may prepare a written report upon the mental condition
of the person in question, and such report may be read by the
witness at the trial. If the witness presenting the report was
called by one of the opposing parties, he may be cross-ex-
amined regarding his report by counsel for the other party.
If the witness was summoned by the court, he may be cross-
examined regarding his report by counsel for both parties.

SecTiON 5.—Consultation of Wiinesses. Where expert wit-
nesses have examined the person whose mental condition is an
element in the ease, they may consult before testifying, with or
without the direction of the court, and may prepare a joint
report to be introduced at the trial.

Section 1 applies to civil and eriminal cases.

The purpose of this section is to secure the testimony of dis-
interested witnesses which may go to the jury along with the
testimony of the witnesses for the prosecution and defense. Under
the present system, a criminal trial where expert testimony is
employed generally resolves itself into a contest between the
opposing witnesses, whose contradictory opinions often confuse,
rather than enlighten, the jury. Such divergence of opinions
must exist in the very nature of the case, for each party calls only
those witnesses whose opinions are in accord with the theory
of that side. The situation in this respect has been well described
by Sir George Jessel, Master of the Rolls, in Thorn v. Worthing
Skating Rink Co., L. R. 6. Ch. Div. note 415, 416: “Now in
the present instance I have, as usual, the evidence of experts on
the one side and on the other, and as usual, the experts do not
agree in their opinion. There is no reason why they should.
As I have often explained, since I have had the honor of a seat
on this beneh, the opinion of an expert may be honestly obtained,
and it may be quite different from the opinion of another ex-

pert, also honestly obtained. But the mode in which expert
evidence is obtained is such as not to give the fair result of
scientific opinion to the court. A man may go, and does some-
times, to half a dozen experts. He takes their honest opinion;
he finds three in his favor and three against him; he says to the
three in his favor, ‘will you be kind enough to give evidence?’
He pays the ones against him their fees and leaves them alone;
the other side does the same. 1t may not be three out of six,
it may be three out of fifty. . . . I am sorry to say the result
is that the court does not get the assistance from the experts,
which, if they were unbiased and fairly chosen, it would have a
right to expeet.” A similar statement was made by one of the
medical members of this committee in the New York Medical
Journal, in July, 1908. It is suggested that the proposal in see-
tion 1 will tend to counteract the evils of the system described
above.

Section 2 applies to criminal cases only. This section will
enable witnesses for the prosecution, who at present, in most
cases, are limited to opinion evidence, to testify as to the actual
condition of the defendant. In this way the necessity for the
much-abused and much-criticised hypothetical question will be
considerably lessened. It is submitted that section 2 does not
violate the constitutional provision against self-inerimination.
(See Wigmore on Evidence, §2265.) In Peopls v. Kemmier,
119 N. Y. 580, 584, the Court of Appeals of New York said:
“It is urged that the court erred in permitting the physicians,
called as witnesses for the people, to testify as to the mental con-
dition of the prisoner. The argument is that either the relation
of patient and physician existed, or else the prisoner was com-
pelled to furnish evidence against himself. These physicians were
sent to the jail by the district attorney to make an examination
of the prisoner’s mental and physical condition. On the stand
they were not inquired of as to the conversation had with him,
or as to the transactions in the jail. Their testimony was
simply their opinion of his mental eondition, as they saw him in
his cell and in the court room, but they gave no evidence of
his statements of his physieal condition. Such evidence is quite
unobjectionable.” :

Section 3, which is applicable to criminal cases only, does not
present a new idea. Maine, New Hampshire, Massachusetts and
Vermont have statutes providing for the commitment of a de-
fendant, who is relying upon mental disease as a defense, to
a hospital for purposes of observation. According to the lan-
guage of the Maine and Vermont statutes, the report of the
superintendent is final on the question of the defendant’s een-
dition, for they provide that the accussed shall be detained and
observed “ that-the truth or falsity of the plea (of insanity) may
be ascertained.” The Virginia legislature at its last session
(1914), enacted a statute providing that the trial judge may com-
mit an accused person to a hospital for purposes of observation.
The statute also empowers the judge to appoint qualified experts
to examine the accused before this commitment and to report the
results of their examination to the judge. The establishment
in large cities of psychopathic institutes, such as the one re-
cently started in Chieago in connection with the Municipal Court,
would facilitate greatly the examination and study of persons
mentally diseased or deflcient.

Section 4, which covers both civil and criminal cases, will
enable the expert witness to present a much more accurate and
connected deseription of the defendant’s mental condition, par-
ticularly with reference to the symptoms of his disease. Under
the present system, by which the opinion of the witness must be
drawn out by a series of questions put up by counsel, witnesses
often feel that they are unable to present an adequate diagnosis of
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defendant’s condition, -and to express a full and convincing
opinion regarding his powers of judgment and decision. Such
a plan as is proposed in section 4 has worked successfully in
Scotland. The medical witness in a Scottish eriminal trial, after
an examination of the defendant, prepares a written report
which he files with the clerk of the court. At the trial, after the
witness has been sworn and has qualified as an expert, he reads
his report to the jury. The counsel for the party which has called
the witness may ask any explanatory questions, and the witness
is then cross-examined by the counsel for the other side.

Section 5, which is applicable to both kinds of cases, is simply
for the purpose of saving time and eliminating any possibility
for misunderstanding, where the experts are able to agree in
their opinions.

DIFFERENCE BETWEEN INVESTMENT AND SECURITY

WHEN persons use the expression “investment” or “security”
they should bear in mind that they are words of ambiguous mean-
ing. A mortgage of land is both an investment and a security;
land itself prima facie is an investment, but not a security. Again,
a share in a company prima facie is not a “security,” though it
may bear that meaning. In Ogle v. Knipe, 8 Eq. 434, under a
bequest of “all my money and securities for money of every de-
seription,” it was held by James, V.C,, that bank stock and canal
shares did not pass. But in Re Rayner; Rayner v. Rayner, 89
L. T. Rep. 681; (1904) 1 Ch. 176, where a testator by his will de-
clared that “all moneys liable to be invested under this my will may
be invested in such securities as my trustees in their absolute
discretion shall think fit, and I authorize my trustees to continue
or leave any moneys invested at my death in or upon the same
securities,” it was held by the Court of Appeal that the context
was sufficient to show that “securities” meant “investments,” and
included stocks and shares in railway and other companies. In
that ease doubts were expressed whether at the then present day
the word “securities” in a legal document, in the absence of con-
text, did not include stocks and shares as well as mortgages on
land and other property. As appears from the argument in that
case, the word “investment” is defined in Murray’s Oxford English
Dictionary (5b) as ‘“‘some species of property from which an
income or profit is expected to be derived in the ordinary course
of trade or business” as distinguished from speculation; and
(5¢) as “a form of property viewed as a vehicle in which money
may be inv .” No doubt the word “investment” would include
all seeurities, but the word “securities” would not necessarily in-
clude a]l investments. In the case of in re Price; Price v. Newton,
93 L. T. Rep. 44; (1905) 2 Ch. 55, under a bequest of “pe-
cuniary investments,” it was held that money on deposit with
a testator’s bankers did not pass. Mr. Justice Farwell in the
course of his judgment said that the distinction between de-
positing moneys with a bank and investing moneys on security
was really plain. The money which is deposited with your
banker awaits investment. The fact that it earns interest does
not make it an investment, because banks sometimes allow interest
on current accounts if they exceed a certain amount. In Legge
v. Mordan, 92 L. T. Bap. 488; (1905) 1 Ch. 515, where a tes-
tator bequeathed the residue of his estate to trustees on trust to
invest the same on government securities “or upon freehold ground
rents, or upon leasehold ground rents not having less than sixty
years unexpired and held direct from the freeholder,” and the
trustees were to receive “the dividends, rents, and annual income
thereof,” and divide the same as therein mentioned, it was held
by the Court of Appeal that the above clanse authorized the
trustees to invest the residue in the purchase of freehold ground

rents or of leasehold ground rents of the character specified. As
pointed out by Lord Justice Stirling, it is not as if the words
were ‘“on the security of freehold ground rents.” A questiom
of the kind has recently come before Mr. Justice Eve in Re
Sudlow; Smith v. Sudlow, 138 L. T. Jour. 58. There a testator
gave his residuary estate to trustees for conversion, and, after
payment of debts and testamentary expenses, at the discretion
of his trustees to invest, with power to vary such investments,
and to pay the income to his wife for life, and after her death
to divide the residuary estate among certain other persons. And
the testator declared “that any moneys liable to be invested
under this my will may remain invested as at my death,” or might
be invested as therein mentioned. Part of the testator's estate
consisted of £2900 on deposit with a firm of wholesale druggists
in whose employment the testator was. It earried interest at 5
per cent, and could be withdrawn only on notice. The question
was whether the trustees were authorized to retain such deposit
with the wholesale druggists. It was held that the testator had
used the word “investment” in its primary and true meaning, and
that he could not treat this money on deposit as money invested
at the death of the testator, and aceordingly that the trustees
eould not retain it on such deposit.—Law Times (London).

Cases of Interest.

TemPorARY USE OF GASOLINE ENGINE IN INSURED BaRN a8
ForrFrrTING INSURANCE PoLicy.—The Maine Supreme Court
holds in Bouchard v. Dirigo Mut. Fire Ins. Co., (Me.) 92 Atl. 899,
that the temporary use of a gasoline engine in an insured barn,
to drive threshing machinery, does not forfeit the policy under
a clause providing that it shall be void if combustible fluids
shall be kept or used on the premises, since the word “kept”
implies continuance and duration, not mere temporary posses-
sion, and “used” imports employment customary or habitual, not
merely temporarily or casnally. The opinion of Judge Cornish
who speaks for the court shows that the decision is supported by
authorities in other states. Thus he says: “A careful definition
of ‘kept or used’ is found in the recent case of Springfield F. &
M. Ins. Co. v. Wade, 95 Tex. 598, 68 S. W. 977, 68 L. R. A. 714,
93 Am. St. Rep. 870, where the words of prohibition were ‘kept,
used, or allowed,” and they were held not to cover a case where
a gallon of gasoline was brought onto the premises for temporary
use, although such act in fact caused the destruction of the prop-
erty. ‘It is not enough,’ say the court, ‘that hazardous articles
are upon the premises. They must be there for the purpose of
being stored or kept. . . . As the word “kept” means that
the prohibited article must not only be upon the premises, but
must be there for keeping or storing, and not merely upon a
temporary occasion for a different purpose, it follows that there
must be some degree of permanency in its continuance there.
The word implies all this. The word “used” is employed in
immediate connection with the word “kept,” in order, we think,
to exténd the provision so as to exclude the idea that the article
must be stored or deposited on the premises. But the purpose
in the use of each word is to provide against the same danger,
viz,, that which would arise from the habitual, constant, or
continued exposure of the property through the presence or use
of the article. One word forbids the permanent or habitual
keeping of the dangerous thing, and the other a like use of it,
without the actual depositing or storing of it.””

“DeEapLY WEAPON” A8 INcLUDING UNLOADED REVOLVER.—In
State v. Quail, (Del.) 92 Atl. 859, the facts showed that at the
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trial of the defendant on the charge of unlawfully carrying con-
cealed a deadly weapon namely a revolver, the state proved the
carrying of an unloaded revolver whereupon counsel for accused
asked the court to instruct the jury to return a verdict of not
guilty because of a variance between the proof and the allega-
tion in the indictment, in that the indictment charged the
accused with carrying conccaled a deadly weapon, namely, a
revolver, while the proof showed that he earried concealed an
unloaded revolver, which was not, in that condition, a deadly
weapon. The instruction was refused. The court after quoting
the statute on the subject commented on it as follows: “The mani-
fest policy and intent of this law is to prevent carrying con-
cealed a revolver or other weapon which may be used for a
deadly purpose. We think it quite immaterial whether the
revolver be loaded or not, because such an instrument is com-
monly regarded as a deadly weapon without regard to its
condition. If the absence of bullets would make the weapon
a harmless one, then any condition that would prevent its being
used at the time injuriously, would have a like effect. For
example, the mainspring might be out of order, and according
to the defendant’s eontention this would make the instrument
not deadly within the meaning of the statute. If we should sus-
tain the-contention of the defendant we fear that many persons
would carry a pistol unloaded but at the same time have bullets
secreted upon their person to be used if desired. As we have
said the law was intended to discourage and prevent, so far as
possible, the carrying of weapons that are commonly and right-
fully regarded as deadly. We think that a revolver, even though
unloaded or in such a defective condition that it could not be
fired, cannot be lawfully carried in this state concealed upon
the person. The motion of the defendant is refused.”

INnJury BY THiRD PERSON TO LaAND IN PossEssioN oF Lire
TENANT AS WasTE.—In the exceedingly interesting case of
Rogers v. Atlantie, Gulf & Pacific Company, (N. Y.) 107 N. E.
661, the New York Court of Appeals considered the subject of
waste, and its application to the facts therein set forth, which
showed a permanent injury to land in the possession of a life
tenant committed by the negligent act of a stranger. The con-
clusion was reached after a historical consideration of the sub-
ject that the injury was not waste for which the life tenant was
liable to the remainderman, and that while the life tenant had
a cause of action against the stranger, and could recover dam-
ages for the injury to the remainder as well as for that to the
life estate, his right was based on the theory not that waste
had been committed, but of trusteeship. The court said: “There
is no binding decision of this court upon the point whether an
injury by the negligent acts of third parties is waste, for which
the tenant is liable to the reversioner of remainderman, and
the consequences of holding such a doctrine would be too serious
to justify us in resting the right of the plaintiff to recover upon
it. The doctrine has only been invoked in this state to permit
the tenant to recover from the wrongdoer. The tenant
has not only possession, but an interest in the premises, in this
case a life estate, and there is equal, if not greater, reason for
allowing a full recovery by him as for allowing a depositary,
who has no interest, but only possession, to recover for the con-
version of, or an injury to, the deposit. A bailee, though not
liable to the bailor, may recover for the wrongful act of a
third party resulting in the loss of, or injury to, the subject
of the bailment. If the bailee recovers, he holds the
recovery as trustee for the bailor. A recovery by either bailor
or bailee will bar an action by the other. The principle
is the same as that applied in Madison Square Bank v. Pierce,
137 N. Y. 444, 33 N. E. 557, 20 L. R. A. 335. 33 Am. St. Ren.
751, in which it was held that the payee might recover from the

maker the full amount of a promissory note, notwithstanding
an indorser had paid part; the plaintiff in such case becoming
trustee for the indorser of so much of the recovery as represents
the amount paid by the latter.”

USE OF GASOLINE SoLD a8 KEROSENE TO START A FIRE as
NEGLIGENCE.—The recent case of Standard Oil Co. v. Reagan
(Ga.) 84 8. E. 69, supports the proposition that where gasoline
sold as kerosene is used in starting a fire, by one who believes
it to be kerosene, and it explodes when so used, its use for that
purpose is not such negligence per se as will bar a recovery
from the seller for resulting injuries to the persons so using
it; and that whether kerosene oil can or cannot be used with
safety in a particular manner in starting a fire is a question for
the jury. The court used language as follows: “The precise
issue raised by the demurrer was that as a matter of
law it is contributory negligence, amounting to a failure to
exercise ordinary care, for one to attempt to build a fire with
kerosene oil. In order to sustain this view, we would be com-
pelled to hold that according to common knowledge, practically
so universal as to amount to judicial notice, kerosene oil is a
substance so highly explosive and so dangerous, when brought
into close proximity to fire, that any person using and employ-
ing it to kindle a fire would be properly chargeable with the
natural injurious results liable almost certainly to flow from
such a reckless and negligent employment of so dangerous an
agency. To the contrary, kerosene oil of the quality permitted
under our statutes is in such general use for the purpose of
kindling fires that the court might almost be prepared to hold
as a matter of law that its use for such a purpose and under
certain restrictions is not dangerous, but ordinarily is entirely
safe. However, in the determination of this question we are
not required to go so far, or in fact to go further than to hold
that the employment of kerosene oil in starting a fire, is not
such negligence per se as would bar a person injured by an
explosion thereupon resulting from a recovery, upon proof that
the grade of oil was too low or that the substance sold as, used
for, and supposed by such person to be kerosene oil, was not in
fact kerosene oil at all, but a more dangerous substance
altogether.”

ExPENDITURE FOR MONUMENT A8 FUNERAL ExPENSE.—In the
case of In re Lester’s Estate, (Ia.) 150 N. W. 1033, it was held
that an expenditure for a monument was not strictly a funeral
expense entitling it to precedence over a claim for nursing the
decedent during his last sickness. In an opinion collecting the
authorities on the subject Judge Preston said: “Our statute pro-
vides that, as soon as the executor or administrator is possessed
of sufficient means over and above the expenses of administra-
tion, he shall pay off the charges of the last sickness and funeral
of deceased, and, next, any allowance made by the court for
the maintenance for the widow and minor children. Code § 3347.
Under this statute it has been held by this court, in Crapo, Ex'r
v. Armstrong, 61 Iowa 697, 17 N. W. 41: ‘That a tombstone is
a proper expenditure to be made by an executor as pertaining
to the funeral expenses and that ‘such expenditure may be
made without any direction by will, and notwithstanding the
estate may be insolvent. . . . We think that, in the absence
of any statutory provision upon the subject, the propriety of
obtaining tombstones or monuments, and the amount to be ex-
pended therefor, may very properly be left to the eircuit eourt
having the supervision of the settlement of the estate’” . . .
There can be no question as to the propriety of the allowance
of suech a claim. Some of the cases outside of Iowa, while
holding that the cost of a monument is proper funeral expense,
do not decide the point that they are such so as to be a preferred
claim ahead of other creditors, and none of the Ohio cases so
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old. The Crapo case, supra, seems to hold, inferentially at
least, that such a claim would not come under the statute quoted.
We are of opinion that, while such an expenditure pertains to
the funeral expenses, it is not such strictly, and so as to come
within the provisions of the statute referred to. But we think it
may be made so by the court within iis sound discretion. $156
of Mrs. Mead's claim, being for nursing, would be a preferred
claim as expense of the last sickness, under the statute. The
court did not err in requiring the administrator to pay that
much of her claim before using any of the funds in his hands
to erect a monument.”

VaLDITY OF STATUTE PROHIBITING EMPLOYERS FROM REQUIR-
iN¢ EMPLOYEES T0 AGREE Nor 10 BELONG TO LaBOoR UNIONS.—
A Kansas statute was declared unconstitutional in Coppage v.
Kansas, 35 Sup. Ct. Rep. 240, which provided as follows: “It
shall be unlawful for any individual or member of any firm,
or an agent, officer, or employee of any company or corporation,
to coerce, require, demand, or influence any person or persons to
enter into any agreement, either written or verbal, not to join
or become or remain a member of any labor organization or
association, as a condition of such person or persons securing
employment, or continuing in the employment of such individual,
firm, or corporation. Any individual or member of any firm,
or any agent, officer, or employee of any company or corpora-
tion violating the provisions of this act, shall be deemed guilty
of a misdemeanor, and upon conviction thereof shall be fined
in a sum not less than fifty dollars, or imprisoned in the county
jail not less than thirty days.” The reason for declaring the
statute invalid was that the rights of personal liberty and
property were restrained without due process of law. The case
was decided on the authority of Adair v. U. S., 208 U. S. 161,
and the decision reversed a judgment of the Kansas Supreme
Court upholding the validity of the statute. Mr. Justice Holmes
wrote a strong dissenting opinion wherein he said: “I think the
judgment should be affirmed. In present conditions a workman
not unnaturally may believe that only by belonging to a union
can he secure a contract that shall be fair to him. It
that belief, whether right or wrong, may be held by a reason-
able man, it seems to me that it may be enforced by law in
order to establish the equality of position between the parties in
which liberty of contract begins. Whether in the long run it is
wise for the workingmen to enact legislation of this sort is not
my concern, but I am strongly of opinion that there is nothing
in the constitution of the United States to prevent it, and
that Adair ». United States, 208 U. S. 161, 52 L. ed. 436, 28
Sup. Ct. Rep. 277, 13 Ann. Cas. 764, and Lochner v. New
York, 198 U. 8. 45, 49 L. ed. 937, 25 Sup. Ct. Rep. 539, 3 Ann.
Cas. 1133, should be overruled. I have stated my grounds in
those cases and think it unnecessary to add others that I think
exist.”

VaLioity OF STATUTE Fixing TiME FOR PAYMENT oF WAGES
pY EMPLOYER AND MakiNG FAILURE T0 OBEY STATUTE A Mis-
pEMEANOR.—The California Distriet Court of Appeals in the
case of Ex p. Crane, 145 Pac. 733, had before it the question
of the validity of a statute fixing the time for the payment of
wages by an employer and making his failure to obey the statute
a misdemeanor punishable by a fine. The case was before the
court on an application for a writ of habeas corpus, the peti-
tioner having been arrested, charged with the commission of a
misdemeanor in that he violated the statute. It was the con-
tention of the petitioner that the act above quoted was un-
constitutional because it in effect permitted an imprisonment
on mesne process for debt. This contention was declared sound
and the petitioner was discharged. The court said: “Section
15 of article 1 of our state constitution provides in part that:

hol

‘No person shall be imprisoned for debt in any eivil action, on
mesne or final process, unless in cases of fraud’ . . . It
will be noted that the statute in controversy does not involve the
element of fraud as an essential of the offense defined therein.
True, the statute does not provide imprisonment as the pen-
alty for the failure of an employer to pay a debt due to his
employee. The statute, however, is silent as to the process by
which the magistrate before whom complaint is made of an
alleged violation of the statute may obtain jurisdiction of the
person of the offender. In the case at bar jurisdiction was
attempted to be obtained by a resort to the provisions of sec-
tions 812 and 813 of the Penal Code, which authorized the issu-
ance of a warrant of arrest when the magistrate is satisfied from
the deposition presented to him that the offense complained of
has been committed, and that there is reasonable ground to
believe that the party charged has committed it. By this process
and under our system of procedure a defendant unable to give
bail is jailed and restrained of his liberty until such time as a
hearing can be conveniently had of the charge made against
him. It will thus be seen that the statute in controversy was
attempted to be enforced by the issuance and execution of a
mesne process which, in the case at bar, resulted in the temporary
imprisonment of the petitioner, and the cause of his imprison-
ment is to be found primarily in the fact that be is unwilling or,
perchance, unable to discharge a debt which was not conceived
or contracted in fraud of his creditor. To this extent the arrest
of the petitioner necessarily is in conflict with the fundamental
law of the state, and therefore illegal.”

RigHET OF STATE TO PRESCRIBE REASONABLE RATES FOR CaAR-
RIAGE BY WATER.—In Wilmington Transportation Company w.
Railroad Commission of California, 35 Sup. Ct. Rep. 276, the
facts showed that the Wilmington Transportation Company, a
corporation organized under the laws of the state of California,
was engaged as a common ecarrier of passengers and goods by
sea, between San Pedro, on the mainland, and Avalon, on Santa
Catalina island, both places being within the county of Los
Angeles, in that state. Merchants at Avalon, insisting that the
rates charged for this transportation were unreasonable, pre-
sented their complaint to the railroad commission of the state
of California, and asked that reasonable rates be fixed under
the Public Utilities Aet of 1911, Stat. (Cal.) 1911, Ex. Sess. p.
18. The Transportation Company challenged the authority of
the commission upon the ground that the business was subject
exclusively to the regulating power of Congress. The commis-
sion overruled the contention, and its authority to preseribe
reasonable rates between these ports of the state was sustained
on writ of review by the state court. 166 Cal. 741, 137 Paec.
1153. The case was then brought to the United States Supreme
Court on error where the judgment was affirmed. Mr. Justice
Hughes for the court said: “The veisels of the plaintiff in
error, in their direct passage between the ports named, must’
traverse the high seas for upwards of twenty miles. Adopt-
ing the statement of the commission, the supreme court of the
state puts the case thus: ‘They do not touch at any other port,
either of the United States or of any foreign country. They
do not transfer their passengers or freight to any other vessel,
or receive the same from any other vessel in their course. They
do not on the voyage take on or put off any article of com-
merce. While a portion of the voyage is on the high seas, the
navigation thereof is merely ineidental to the real purpose of
the voyage, which is to ply between two ports, both of which
are located in the same county in this state.” Relying upon Lord
v. Goodall, N. & P. S. S. Co., 102 U. S. 541, 26 L. ed. 224, the
plaintiff in error contends that transportation over the high seas
is ‘ecommerce with foreign nations’ in the constitutional sense.
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. . . Butif it be assumed for the present purpose that the
power of Congress extends to the subject of this controversy,
the fact remains that the power has not been exercised. The
provisions of the Federal statutes relating to vessels do not go
so far, and the Interstate Commerce Commission has not been
authorized to prescribe rates for water transportation uncon-
nected with transportation by railroad. 36 Stat. at L. 539, 545,
ch. 309, Comp. St. 1913, § 8563. In this aspect, the question is
whether the mere existence of the Federal power, that is, while
it is dormant, precludes the exercise of state authority to prevent
exorbitant echarges with respect to this traffic which has its origin
and destination within the limits of the state.” - The question
was answered in the negative on a consideration of the authori-
ties.

WomaN ALLOWING HERSELF T0 BE UNLAWFULLY TRANSPORTED
IN INTERSTATE COMMERCE FOR PURPOSE OF PROSTITUTION
WHETHER GuiLTy oF CONSPIRACY.—In the United States v. Holte,
35 Sup. Ct. Rep. 271, the United States Supreme Court lays down
the unique proposition of law that a woman can be guilty of con-
spiring to bave herself unlawfully transported in interstate com-
merce for purposes of prostitution. The facts are stated in the
opinion of the court as follows: “This is an indictment for a
conspiracy between the present defendant and one Lauden-
schleger that Laudenschleger should cause the defendant to be
transported from Illinois to Wisconsin for the purpose of pros-
titution contrary to the act of June 24, 1910, ch. 395. . .. As
the defendant is a woman, the district court sustained a demurrer
on the ground that although the offense could not be com-
mitted without her, she was no party to it, but only the vietim.
The single question is whether that ruling is right. We do not

bave to consider what would be necessary to constitute the sub-

stantive erime under the act of 1910, or what evidence would be
required to convict a woman under an indictment like this; but
only to decide whether it is impossible for the transported woman
to be guilty of a crime in conspiring as alleged. The words of
the Penal Code of March 4, 1909, ch. 321, § 37 . . . are ‘con-
spire to commit any offense against the United States;’
and the argument is that they mean an offense that all the con-
spirators could commit; and that the woman could not com-
mit the offense alleged to be the object of the conspiracy. For
although the statute of 1910 embraces matters to which she
could be a party, if the words are taken literally, for instance,
aiding in procuring any form of transportation for the purpose,
the conspiracy alleged, as we have said, is a conspiracy that
Laundensehleger should procure transportation and should cause
the woman to be transported. Of course, the words of the Penal
Code could be narrowed as we have suggested, but in that case
they would not be as broad as the mischief; and we think it
plain that they mean to adopt the common law as to conspiracy,
and that ‘commit’ means no more than bring about. For, as
was observed in Drew v. Thaw (Dec. 21, 1914) [235 U.
S. 432, 35 Sup. Ct. Rep. 137], a conspiracy to accomplish
what an individual is free to do may be a crime and
even more plainly a person may conspire for the commission
of a erime by a third person. We will assume that there may
be a degree of co-operation that would not amount to a crime,
as where it was held that a purchase of spirituous liquor from
an unlicensed vendor was not a crime in the purchaser, although
it was in the seller. But a conspiracy with an officer
or employee of the government or any other for an offense that
only he could commit has been held for many years to fall
within the conspiracy section, now § 37, of the Penal Code.
... S0 a woman may conspire to procure an abortion upon
herself when, under the law, she could not commit the sub-
stantive crime; and therefore, it has been held could not be an

accomplice. . . . So we think that it would be going too
far to say that the defendant could not be guilty in this case.
Suppose, for instance, that a professional prostitute, as well
able to look out for herself as was the man, should suggest and
carry out a journey within the act of 1910 in the hope of
blackmailing the man, and should buy the railroad tickets, or
should pay the fare from Jersey City to New York—she would
be within the letter of the act of 1910, and we see no reason why
the act should not be held to apply. We see equally little
reason for not treating the preliminary agreement as a con-
spiracy that the law can reach, if we abandon the illusion that
the woman always is the vietim.”

ApMIssSIBILITY OF DYING DECLARATIONS WHERE PRECEDED BY
INQuirY Basgp ON QUESTIONS CONTAINED IN PrINTED ForM.—
In People v. Kane, (N. Y.) 107 N, E. 655, it was held that
certain dying declarations admitted in evidence in the court
below were properly admitted, but Chief Judge Willard Bartlett
of the Court of Appeals in his opinion affirming the judgment
of the trial court took occasion to comment on the practice
which prevailed among coroners in New York to prepare printed
forms containing questions to be asked persons from whom dy-
ing declarations were sought, and to caution those who used
the forms not to ask the questions in a perfunctory manner.
The language of the Chief Judge on this subject was as fol-
lows: “The only other point which requires notice refers to the

_admission of the dying declaration of Anna Klein, taken by

the coroner. It appears from the evidence in the present case,
and from the records in several other capital cases which have
recently come before us, that a new custom has come into
vogue among coroners in reference to dying declarations of vie-
tims of crime. A printed form is prepared by these officers for
use in obtaining such declarations upon which the first question
is: ‘Do you now believe that you are about to die? Then fol-
low these questions: ‘Q. Have you any hope of recovery from
the effects of the injury that you have received? Q. Are you
willing to make a true statement as to how and in what manner
you came by the injury from which you are now suffering?
This method of interrogation by reference to printed questions
is not necessarily objectionable in itself provided the questions
are put, not in a perfunctory manner, but in such a way as to
impress the injured person with their true character and mean-
ing. On the other hand, if the initial inquiry in reference to
the patient’s apprehension of death is slurred over and we have
nothing but a careless assent, perhaps expressed only by a
nod to the question, whether the patient now believes that he
is about to die, there is an utter absence of the clear and un-
equivocal expression of the certain conviction of impending
death which the law has always demanded as an essential pre-
requisite to the admission of unsworn declarations of fact which
may be used to deprive a human being of his life. We do not
say that the necessary emphasis was lacking in the present case.
On the contrary, if those who testified to the dying declaration
here may be believed the vietim declared in express words that
she felt she would die and that she had no hope of recovery
from the effects of the injury which she had received. These
siatements afforded ample ground for the reception of the state-
ment which followed as to the circumstances of the fatal shoot-
ing. We deem it proper, however, to call attention to the un-
toward effects which may follow the use of printed forms, such
as we have mentioned, unless extreme care is taken by the inter-
loeutor to impress upon the wounded person the character of
the preliminary inquiries relating to the anticipation of death.
As we have already intimated, if these are treated as merely
formal and unimportant, without taking any pains to make
gure that the injured person understands them, the safeguard
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which the law exacts in such cases may be entirely wanting—in
the absence of certainty that the patient looks upon death as an
ineviiable consequence of the injury and will therefore be as
likely to tell the truth under the influence of that apprehension
as he would be under the sanction of an.oath calling God to
witness that what he is about to say is true. In the case at
bar the coroner who took the dying declaration, after testifying
that he had a printed form and he took the questions from that
form, said he had used as many as twenty of them for the pur-
pose of taking dying declarations within the six months preced-
ing the trial. His habit was to take the printed slip containing
five printed questions out of his pocket and put the questions
to the patient just as they were on the slip. It can readily be
understood that a practice of this kind will be likely to degen-
erate into & mere perfunctory form; and we deem it proper to
refer to the matter in this way as a warning to those whose duties
may eall upon them to attend dying victims of erime. The pre-
cautien which the law prescribes to insure the existence of a
state of mind on the part of the declarant which will be equiva-
lent to the state of mind produced by the administration of a
solemn oath cannot be too earefully observed. If they are dis-
regarded in the slightest degree, the evidentiary value of the
deelaration is wholly destroyed.”

New f?mk’.

Public Utilities Reports, Annotated. Containing Decisions of the
Public Service Commissions and of State and Federal
Courts. Number 1. Pages 1 to 128, advance sheets, Law-
{82’; Co-operative Publishing Company, Rochester, N. Y.

With the multiplication of public service commissions through-

out the country some serial publication has been needed to collect

the widely scattered decisions and make them readily accessible -
to the bench and bar. This need has apparently been realized by

the enterprising Rochester publishers, and it has been met by
the pamphlet at hand. Indéed the profession is to be congratu-
lated on the fact that a work of such importance has been un-
dertaken by publishers and editors so competent to carry it
on. In the words of the publishers, “this is the beginning of the
first volume of Public Utilities Reports, Annotated. These re-
ports will include the important decisions of the Public Service
Commissions under slightly differing names that are now estab-
lished in nearly all the states. This pamphlet is merely the
temporary Advance Part of Volume One. The permanent bound
volume will consist of about 1200 pages, with an index consti-
tuting a complete syllabus digest of the volume, and a complete
table of all the cases in the volume alphabetically arranged, and,
in addition to that, separate lists of the cases from each of the
Commissions. As this series begins with cases decided in 1915,
and most of the Commissions had no final decisions in January
cases ready at the beginning of the month, it took a little time
to get well started, but the pamphlet advance parts which will
fellow hereafter at intervals of about two weeks will be very
mueh larger than this first one. Annotations to the cases will
give careful reference to prior pertinent decisions of either com-
missions or courts, and the importance of this feature will in-
crease as the series goes on.” The one hundred and twenty-eight
page pamphlet before us contains decisions emanating from
something like a dozen different state commissions.
sions are preceded by carefully prepared syllabi and introdue-
tory statements, and are followed by helpful annotations. A
table of cases and an index to the points decided furnish ready
aids to persons using the pamphlet. The mechanical features
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are all that one could ask. We doubt not that the opportunity
to get in a single series of reports the decisions pertaining to
the law of public utilities, 8 most important body of law, will
be eagerly grasped by the profession, and that “Public Utilities
Reports” will be found to be indispensable to all whose business
has to do do with quasi-public corporations.

The Law of Wills and the Administration of Estates. Enlarged
Edition. By William Patterson Borland of Kansas City
Bar, Representative in Congress, Lecturer on Wills in
Faculty of Kansas City School of Law, Dean of Kansas City

[ School of Law 1895 to 1909. Kansas City, Mo., Vernon
Law Book Company. 1915.

The first edition of Borland on Wills and Adminisiration was
published in 1907, and consisted of lectures on the subject de-
livered yearly to the senior class of the Kansas City School of
Law. The present edition is a revision and an enlargement of
the former edition. Mr. Borland’s work was then mainly con-
fined in its citations to the law of Missouri and Kansas, but it
pow includes all of the leading eases in this country and England.
The author states that it will be found of especial value to the
Western lawyer and student, as it cites every ease and discusses
every rule embodied in the common or statute law of the following
group of states: Missouri, Arkansas, Nebraska, Oklahoma, Texas,
Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada, and
California. It cites also every case bearing upon the subject
decided in the Federal Courts, including the Supreme Court of
the United States, the Circuit Courts of Appeals, the Cireuit and
Distriet Courts, the Territorial courts, and the courts of the
District of Columbia. The volume is intended as a text book
both for the lawyer and the student, and while the discussion is
necessarily somewhat brief, care has been exercised in its prepa-
ration to make every page count. The principles are stated in
| ecncise and clear langnage and are well supported by authority.
- It ecan be recommended as a one volume work of merit.

News of the Profession,

Tue Arapama Bar AssociatioN will hold its annual meeting
at Montgomery, Ala., on July 9 and 10.

Tre CoMMERCIAL Law LeAGUE oF AMERIcA will hold its 1915
session at Pasadena, Cal., on August 2, 3, 4 and 5.

Tue DisTrRiCT ATTORNEYS' AssociaTioN of California met in
annual session on February 23 and 24, at Oakland, Cal.

GroRGIA BAR AssoCIATION.—The annual meeting of the Georgia
Bar Association will be held on St. Simon’s Island, Ga., on June
3, 4 and 5.

ResigNs as CouNTy Jupge.—County Judge Clyde E. Stone,
of Peoria county, Ill., has resigned from the bench to become a
candidate for Cireuit Judge.

NEw FEDERAL ATTORNEY FOR ALASKA.—Col. James A. Smiser
of Columbia, Tenn., has been appointed by President Wilson as
United States district attorney for Alaska.

Trae KENTUCKY BAR AssociatioN will meet at Frankfort, Ky.,
on June 8 and 9. It is expected that United States Senator John
K. Shields, of Tennessee, will be the chief speaker.

" “"New Jupae 1v WyomiNg.—E. C. Raymond, of Sundance, has
| been appointed judge of the Seventh judicial district of Wyoming,

a new district recently created by the state legislature.

DeatH oF KENTUCKY JUDGE.—Former Judge James D. White
died at Bardwell, Ky., on February 5. Judge White was a mem-
. ber of the Kentucky Court of Appeals from 1899 to 1905.
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TENNESSEE CHANCELLOR APPOINTED.—W. B, Garvin of Chat-
tanooga has been appointed by Governor Rye of Tennessee as
Chancellor of the Chattanooga division, succeeding Chancellor T.
M. McConnell.

REsUMES PRIVATE PrACTICE—Mr, William J. Youngs, for
the past twelve years United States Attorney at Brooklyn, N.
Y., has opened an office for the general practice of law at 215
Montague street, that city.

MapE Di1sTRICT ATTORNEY AT CHINA.—Chauncey P. Holecomb,
deputy collector of internal revenue at Wilmington, Del., has
been appointed by President Wilson as Distriet Attorney of the
United States eourt at Shanghai, China,

Namep Circurr JupGe IN ARKANSAS.—Deane H. Coleman
of Batesville has been appointed by Governor Hays of Ar-
kansas to fill the vacancy on the bench of the Third judieial eir-
cuit caused by the resignation of Judge Robert E. Jeffrey.

APPOINTED TO BENCH 1IN CaALIFORNIA.—W. T. O’Donnell, for
a number of years City Attorney of Vallejo, has been appointed
by Governor Johnson of California to succeed the late Judge
A. T. Buckles on the Superior Bench of Solano county.

APPOINTMENTS IN Mrississippi.—Chancellor John Morgan
Stevens of Hattiesburg, Miss., has been appointed to the bench
of the Mississippi Supreme Court, and will succeed Justice Reed
on May 1. W. M. Denny, Jr., of Pascagoula, will succeed Jud
Stevens. ’

Mape FEDERAL JUDGE.—President Wilson has appointed Mar-
tin J. Wade of Iowa City, Ia., to be federal judge for the south-
ern district of Jowa, to succeed the late Judge Smith McPher-
son. Judge Wade was the Democratic national committeeman
for Iowa.

ForMer FepERAL JUDGE DEaD.—Henry Clay Caldwell, 83
years old, a Civil War veteran and former United States judge,
died at Los Angeles, Cal, on February 16. Judge Caldwell
served 27 years as United States distriet judge in Arkansas and
12 years as judge of the United States Circuit Court of Appeals.

RETIRES FROM BENCH IN PENNSYLVANIA.—Judge Robert N.
Willson, for thirty years a member of the Court of Common
Pleas, No. 4, of Philadelphia, tendered his resignation to Gov-
ernor Brumbaugh recently, to become effective March 31. Judge
‘Willson is 76 years old and retires because of failing health.

OH10 JUDGE GETS APPOINTMENT.—On the refusal of James
B. Ruhl of Cleveland to accept the appointment, Governor Willis
of Ohio has named Judge Frank Taggart of Wooster as Staté
Superintendent of Insurance. Judge Taggart was an unsuccess-
ful candidate for chief justice of the Ohio Supreme Court last
fall.

MinNEsoTa JURisT Dies.—Philip E. Brown, associate justice
of the Minnesota Supreme Court, died suddenly at St. Paul on
February 6. Judge Brown was fifty-nine years old. Prior to
his elevation to the Supreme bench in 1910, he had served eigh-
teen years as judge of the Thirteenth Judicial District.

TExA8 JUDICIAL APPOINTMENTS.—Qovernor Ferguson of Texas
has filled several newly-created places on the bench by the follow-
ing appointments: Emmet W. Nicholson to be judge of the
recently created District Court at Wichita Falls; A. S. Fisher of
Georgetown to be judge of the ecriminal court for Williamson
and Travis counties; Ballard Coldwell of El Paso to be judge
of the sixty-fifth distriet court.

APPOINTED TO ILLINOIS SUPREME BENCH.—Albert Watson of
Mt. Vernon has been appointed to the bench of the Illinois
Supreme Court to succeed the late Judge Alonzo K. Vickers.
Justice Watson is fifty-eight years of age and has been in the

active practice of the law for thirty-five years. He will serve
until next June, when a member of the court for the full term
of six years will be elected.

FepERAL JUDGE DIES IN CALIFORNIA.—Judge William H. Sea-
man of the United States Circuit of Appeals, Seventh Gircuit,
died suddenly at Coronado Beach, Cal, on March 8, aged 72.
Judge Seaman’s home was in Sheboygan, Wis. He was appointed
a federal judge in Wisconsin by President Cleveland and was
promoted by President Roosevelt to the Cireuit Court of Ap-
peals. He was president of the Wisconsin State Bar Association
from 1893 to 1905.

CHANGES AMONG FEDERAL ASSISTANT ATTORNEYS.—David D.
Stansbury, assistant United States District Attorney at Chicago,
resigned on March 1.—John A. Gordon has been appointed
assistant to United States attorney Harry B. Tedrow at Denver,
Colo.—Vance T. Higgs of Caruthersville, and William H. Wood-
ward of St. Louis, have been appointed second and third as-
sistants, respectively, to United States Attorney Arthur L. Oliver
of the Eastern Distriet of Missouri.

MINNESOTA JUDICIAL APPOINTMENTS.—Governor Hammond of
Minnesota has made the following appointments to the bench:
Albert Schaller, former state senator from Hastings, to be
Jjudge of the Supreme Court, to fill the vacancy caused by the
death of Judge Philip E. Brown; R. T. Daly of Renville, to be
judge of the Twelfth judicial distriet, succeeding Judge Gorham
Powers, recently retired; James C. Michael, formerly corporation
attorney of St. Paul, to be district judge of Ramsey county,
a newly created judgeship.

Tar OKkLAHOMA NEGRO BAR ASSOCIATION held its annual meet-
ing at Tulsa, Okla., on February 13 and 14. Papers were read on'
“The Lawyer as a Business Man,” by John R. McBeth of Eufaula,
“Uniform Divorce Laws,” by H. A. Guess of Tulsa, and “The
Lawyer as a Fraternal Man,” by E. 1. Saddler of Guthrie, The
following officers were elected for the ensning year: President
—E. 1. Saddler of Guthrie; first vice-president—E. 8. Peters
of Boley; second vice-president—John R. McBeth of Eufaula;
secretary—J. C. Evans of Okmulgee; treasurer—W. H. Twine
of Muskogee. .

THE BENCH AND Bar or MONTREAL united on February 25th
to honor Charles Peers Davidson, who has just retired from the
Superior Court Bench, of which he has, of late years, been chief
justice, and for nearly 30 years a judge. On behalf of the Bar
Association of Montreal, the batonnier of the bar, F. De Sales
Bastien, presented Sir Charles with an address, and in the even-
ing the retiring chief justice was banqueted at the St. James
Club by his former associates on the bench.

APPEAL, FOR SUBSCRIPTIONS IN A OF REFUGEE LAWYERS.—
The attention of the Executive Committee of the American Bar
Association having been directed to the eritical position of
European lawyers who have been impoverished .and rendered
homeless by the present war and are without occupation and in
dire personal need, a Special Committee of the Association has
been constituted to solicit voluntary subseriptions in aid of these
professional brethren from the members of the American Bar
Association and from kindred organizations in the United States.
Individual subseriptions of any sum from $1 to $5 are invited.
The Secretary and Treasurer of the Association will act ex-
officio for the Special- Committee, and the Treasurer will receive
any funds which may be transmitted to him by members of the
Association, and the same will be distributed under the direction
of the Special Committee. The Seecretary of the Association is
George Whitelock of Baltimore, Md., and the Treasurer is
Frederick E. Wadhams of Albany, N. Y. Joseph H. Choate of
New York City is the Chairman of the Special Committee.
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SouTE DAEOTA BAR ASSOCIATION.—At the recent annual meet-
ing of the South Dakota Bar Association, officers for the current
year were elected as follows: President—F. A. Warren of
Flandreau; first vice-president—P. F. Loucks of Watertown;
second vice-president—W. F. Bruell of Redfield; secretary—J.
H. Voorhees of Sioux Falls; treasurer—L. M. Simons of Belle
Fourche; executive committee—first circuit, J. E. Payne of Ver-
million ; second circuit, Tore Teigen of Sioux Falls; third circuit,
John H. Hanten of Watertown; fourth cireunit, James Brown of
Chamberlain; fifth circuit, F. G. Huntington of Aberdeen; sixth
cireuit, C. E. DeLand of Pierre; seventh circuit, O. E. Sweet of
Rapid City; eighth circuit, James Hodgson of Deadwood; ninth
circuit, A. E. Taylor of Huron; tenth eireuit, P. C. Morrison of
Mobridge; eleventh circuit, C. W. Bartine of Oacoma; twelfth
cirenit, A. O. Stanley of Bison. The next meeting of the As-
sociation, which will be the seventeenth annual meeting, will be
held at Watertown, South Dakota, on September 1, 2 and 3, 1915.

DEaTHS.—In addition to those heretofore mentioned, the fol-
lowing recent deaths in the profession have been noted: Feb-
ruary 6, at Los Angeles, Cal., George H. Smith, aged 81, formerly
judge of the District Court of Appeals, Southern California dis-
triet; February 6, at Cleburne, Tex., J. M. Hall, aged 87, formerly
judge of the Eighteenth District Court of Texas; Febrnary 9,
at Dallas, Tex., James Carroll Roberts, aged 56, formerly judge
of the Fourteenth and Sixty-eighth Distriet Courts of Texas;
February 10, at Bryan, Tex., Thomas S. Reese, aged 69, until a
few weeks ago one of the associate justices of the Texas Court of
Civil Appeals, First Supreme Judicial Distriet; February 15, at
Elgin, IIl,, John W. Ranstead, aged 73, former county judge and
probate judge of Kane county, Illinois; February 16, at Roth-
drum, Idaho, Robert S. Anderson, formerly attorney general of
the territory of Idaho; February 17, at Tappahannock, Va,
Thomas Blakey, aged 61, judge of the Twelfth Virginia Circuit
Court; February 18, at New Decatur, Ala., W. H. Simpson, aged
59, for a number of years one of the chancellors of Alabama;
February 19, at Chieago, Ill., Thomas Collier Clark, judge of the
Superior Court of Cook county, Illinois; February 23, at Colum-
bus, Ohio, Herman Brann Albery, aged 88, formerly probate judge
of Franklin county, Ohio; February 27, at Dayton, Tenn., Valen-
tine C. Allen, aged 72, chancellor of the Twelfth Chancery Division
of Tennessee; March 1, at Kansas City, Kan., Thomas P. Ander-
son, aged 71, the first judge of the Wyandotte County Court of
Common Pleas and until four years ago department commander
for Kansas of the Grand Army of the Republic; March 3, at
Buffalo, N. Y., Charles F. Tabor, former attorney general of
New York State.

TEnglish Notes.

JupiciaL APPOINTMENTS.—Sir John Eldon Bankes has been
appointed one of the Lords Justices of Appeal, succeeding the
late Lord Justice Kennedy. Sir Frederick Low, K. C., has been
appointed to the King’s Bench, to fill the vacancy caused by

the promotion of Mr. Justice Bankes. Sir Frederick Low was '

born in 1856, and was educa'ed at Westminster. At the age
of twenty-two he was admifted a solicitor, and twelve years later
he was called to the Bar by the Middle Temple. He took silk in
1902.

Soricirors WHo Have BecoMe Famous.—The appointment
of Sir Frederick Low, K. C., to a judgeship of the High Court
of Justices will add yet another name to the list of high judicial
dignitaries who, having begun their professional careers, as in
the case of the new judge, as members of the solicitors’ pro-

fession, subsequently joined the ranks of the bar. The leading
illustrations of the brilliant sucecess at the bar and on the judicial
bench of former solicitors are those, as every one knows, of Lord
Truro and Lord Russell of Killowen. Lord Truro, the famous
Mr. Serjeant Wilde of the early thirties of the last century, was
bred as a solicitor, and, commencing practice at the bar at the
comparatively late age of thirty-five years, became successively
Lord Chief Justice-of the Common Pleas, Lord Chancellor of
England, and a peer of the realm. Lord Russell of Killowen
was for some years before his call to the English bar a practicing
solicitor in Ireland. Sir Samuel Evans, the learned president of
the Probate and Matrimonial Division, who was for years a
practicing solicitor, at a dinner given in his honor by the Welsh
Parliamentary party on his appointment to the Solici:or-General-
ship, recounted with delight that he, when a solicitor, had
“briefed” in many cases the leader of that party, the Right Hon.
Sir D. Brynmor Jones, K. C., now a Master in Lunacy. Among
former solicitors whose names are memorable in forensic and
judicial annals are Lord Field, Mr. Justice Manisty, and Lord
Fitzgerald of Kilmarnock, a Lord of Appeal in Ordinary, who
had for two-and-twenty years been one of the justices of the
Queen’s Bench Division in Ireland. In one solicitor’s office Lord
Chancellor Hardwicke; Strange, Master of the Rolls in England;
and Lord Jocelyn, Lord Chancellor of Ireland, worked as pupils
together. The present Solicitor General for Ireland, Mr. James
O’Connor, K. C., is a former practicing solicitor. With Sir
Frederick Low’s promotion, therefore, the Bench of the Supreme
Court has now no fewer than five ex-solicitors among its members,
those being Lord Justice Swinfen Eady, Sir Samuel Evans, Mr.
Justice Horridge, Mr. Justice Bailhache, and Mr. Justice Low.
Of the Secottish Court of Session, one of the judges—Lord Cullen
—practiced for some years as a writer to the signet before his
call to the bar.

AIRCRAFT AND NEUTRALS.—The semi-official statement pub-
lished at The Hague, that the Netherlands Government has in-
structed its representative at Berlin to ask the German Govern-
ment to make inquiries as to the alleged passage of German
airships across Duteh territory on the 19th and 20th of January,
must refer to the very circumstantial allegation that after the
East Coast raid at least one German airship erossed North Hol-
land via Amsterdam, thus taking a short cut over Holland on its
way to Germany after its visit to England. The doctrine which
forbids the passing of belligerent troops through neutral territory
has been maintained without violation since 1815, when the
allies forced the Federal Council of Switzerland to grant per-
mission for the passage of troops across its territory on their way
to invade the southern portion of France. The opinion of
publicists of repute, that the right of passage of belligerent
troops through neutral territory no longer exists, has been fully
vindicated by recent practice. The neutrality of the air of neu-
tral territories, on which Switzerland has recently insisted, must
be regarded as a corollary of the doctrine of the inviolability of
the neutral territories themselves. The case of belligerent airmen
is indistinguishable from that of belligerent land forces. In
1870 the Government of Switzerland refused to permit bodies
of Alsatians enlisted for the French army to eross her frontiers,
although they were traveling without arms or uniforms. In the
same year Belgium thwarted an attempt of the Germans to send
their wounded home over her railways even when the privilege
was asked in the name of humanity, and with some difficulty
assent was given at the Brussels Conference to art. 55 of the
military code then drawn up, providing thdt the neutral state
may authorize the transport aeross its territory of the wounded
and sick belonging to the belligerent armies, provided that the
trains which convey them do not carry either the personnel or the
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material of war. It is difficult to see how a distinction can be
drawn between the violation of neutral territory and the vio-
lation of its atmosphere, regard being had to the similarity of
the results in both cases and to the well-known maxim, Cujus
est solum ejus est usque ad coelum.

THE Apvocarte’s LiBraRY, EDINBURGH, which, according to the
curator’s report submitted at the recent annual meeting of the
Faculty, received during the year 1914 an addition of 44,204
items, including some interesting gifts of manuseripts, such as
various volumes of opinions given by Lord President Blair while
still at the Bar, is the one library in Scotland entitled to claim
a copy of each British publication under the Copyright Aects.
Its commencement dates from about 1673, but it was in 1683
that it was formally inaugurated by an oration of Sir George
" Mackenzie, who, although an extremely learned lawyer, and one
of the first Scots to write English with purity, is chiefly remem-
bered by the name popular hatred fastened upon him by reason
of his prosecution of the Covenanters—that of “Bluidy Maec-
kenzie.” The library which this strange personality did so much
to foster contains many rare volumes and interesting manuseripts,
among the latter being several of Sir Walter Scott’s works which
are there fittingly preserved, Sir Walter having spent much of his
time in exploring the treasures of the great library. During its
history it has had several distinguished librarians, among these
being Thomas Ruddiman, the learned grammarian for whom Dr.
Jobnson expressed high regard; David Hume, the historian; and
David Irving, who, though less generally known than his prede-
cessors, did much excellent work as a writer on Scottish subjects.
Mr. W. K. Dickson, the present librarian, is a member of the Bar,
who worthily maintains the traditions of his important office.
As the library is in the same building as the Court of Session, it
is, of course, of immense value to the Scottish advocates, who
have -all its resources ready to their hand. In this connection
the story may be recalled of a former Lord of Appeal expressing
to the late Lord Young, of the Scottish Bench, his admiration, and,
indeed, envy, of the magnificent library possessed by the Faculty
of Advocates. “We at the House of Lords,” he continued, “have
no library to speak of.” “Ah,” said Lord Young in his sarcastic
style, “that aceounts for some of your law.”

BeQUEST oF “ALL” IN A WiLL.—The word “all” is prima facie
an adjective, or adverb, but it is occasionally used as a noun,
as, for instance, in the familiar expression “I have lost my all.”
Judging from the number of columns devoted to it in the Ox-
ford Dictionary, it is a word with many significations. The mean-
ing of it in a will was considered in the old case of Bowman v.
Milbanke, 2 Lev. 130, where the words were: “I give all to my
mother, all to my mother,” and the court said “‘All’ is altogether
uncertain and not sufficient to disinherit an bheir,” and it was
decided that lands did not pass. But at that day testamentary
gifts were more frequently held to be void for uncertainty than
at the present day which (according to Jarman on Wills, vol. 1,
p. 454, 6th edit. by Mr. Charles Sweet, the eminent conveyancer,
assisted by Mr. C. P. Sanger), “is owing probably in part to the
more matured state of the doectrines regulating the construetion
of wills which have now assigned a determinate meaning to many
words and phrases once considered vague and insensible, and in
part to the more practiced skill of the courts in applying those
doctrines.” Vice-Chancellor Malins, in referring to Bowman v.
Milbanke in the case of Smyth v. Smyth, 38 L. T. Rep. 633, 8
Ch. Div. 561, said: “If those words did not pass all the testator
had, I cannot conceive what they did pass. However, such a
decision as that cannot be considered an authority now.” A
similar question came before Mr. Justice Eve in the comparatively
recent case of Re Shepherd; Mitchell v. Loram (1914) W. N. 65.
There a testator, who was an illiterate man, and who died in 1911,
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by a will, partly printed and partly written, after appointing
executors and directing payment of his debts and funeral and
testamentary expenses, proceeded as follows: “I give and bequeath
unto all the undermentioned names all to be divided in equal
parts” (then a number of beneficiaries were indicated) with a
direction in one case to pay to trustees. There was also a direction
that the rent of a cottage should be paid to a certain person, but
the testator had no interest in such cottage. The question was
whether there was an intestacy as to the real estate, and the
learned judge held that there was not. He pointed out that in
Bowman v. Milbanke the court seemed to have proceeded on the
footing that the word “all” was used in that will as an adjective,
and therefore was inoperative to disinherit the heir; but that in
the will before him the word “all” was used as a noun, and ae-
cordingly that the real estate passed.

AcCCIDENT T0 WORKMAN WHILE INTOXICATED.—The accident to
the workman in the recent case of Williams v, Llandudno Coaeh-
ing and Carriage Company Limited, occurred through his being
in a state of intoxieation at the time. In following the decision
of the Court of Session in Seotland in Fraser v. John Riddell and
Co., (1914 S. C. 125), and in giving the go-by to the decisions of
the Court of Appeal in this country in Frith v. Steamship Louis-
ianian (106 L. T. Rep. 667; 1912 2 K. B. 155) and Nash ».
Steamship Rangatira (111 L. T. Rep. 704), a considerable modi-
fieation of opinion would, at first sight, seem to have been evinced
by the Court of Appeal concerning accidents caused by intoxica-
tion. This being so, it is of much importance to contrast the
views that were expressed in those cases in order to ascertain
whether or not such an apparent change has in reality taken place.
In Frith’s case (ubi sup.), a seaman was brought on board his
ship so much under the influence of drink that he fell overboard
and was drowned. A fatal consequence, in ecircumstances not
altogether dissimilar, happened to a seaman in Nash’s case (ubi
sup.). Those decisions, said the Master of the Rolls (Lord
Cozens-Hardy) in the Williams case (ubi sup.), are binding upon
the Court of Appeal even if the court in Scotland had taken a
different view of the law. And, inasmuch as those decisions left
a somewhat general impression that intoxication would prove
an effectual bar to any claim for compensation in respect of an
accident that had befallen a workman by reason of it, thé con-
trary decision of the Court of Session in Fraser’s ease (ubi sup.)
created some disturbance of preconceived notions on the point.
In that case, an engine driver, who was intoxicated, fell off the
footplate and was fatally injured. The standpoint from which
the Court of Session, departing from the decision pronounced by
the arbiter, regarded the position of the workman was that he
was performing the duty which he was employed to perform
—namely, driving the engine—although he was guilty of “serious
and wilful misconduct” within the meaning of sect. 1, sub-sect. 2
(e) of the Workmen’s Compensation Aet 1906 (6 Edw. 7, c. 58).
But that consideration became immaterial owing to the death of
the workman having resulted from the accident. So, also, in
the Williams case (ubi sup.). He died through an accident ocea-
sioned by his drunken condition in the eourse of performing his
duties. Consequently, the Court of Appeal did not see any
inconsistency between the decision in Scotland and those in Eng-
land. And if an accident brought about by intoxieation when
coming on board a ship is not to be truly treated as an acecident
occurring in the performance of the duty of a seaman while
under the influence of drink, the difficulty in distinguishing the
authorities entirely vanishes.

BLoCKADES.—The German manifesto proclaiming the blockade
of Great Britain, beginning on February 18, will recall irresis-
tibly the Berlin and Milan decrees of Napoleon unwarrantably
reviving the restrictions of blockade in all their ancient severity.
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By these decrees, says the Law Times, France declared the ‘ the employer ought to show what particular light work the in-

British Isles to be in a state of blockade, despite the fact that '
she dared not send a single squadron to sea for fear of ecapture
by the British navy, and Great Britain placed in the position of
blockaded ports all places from which her commercial flag was
excluded. The assault made upon paper blockades by the First
Armed Neutrality of 1780 was embodied in the provision that
blockades to be effective must be maintained by vessels stationary
and sufficiently near to produce evident danger in entering; and
in the Second Armed Neutrality in 1800 that deflnition was
repeated, with the additional statement that no lawful capture
could be made unless the peccant vessel attempted to enter after
notice from the commander of the blockading squadron. These
inadmissible principles were replaced by the provisions of the
Declaration of Paris of 1856, by which “blockades, in order
to be binding, must be effective—that is to say, maintained
by & force sufficient really to prevent access to the
coast of the enemy.” Lord John Russell, writing on the
1st Feb. 1863, as Secretary of State for Foreign Affairs, to Mr.
Mason, the American Minister, as to the meaning of that Declara-
tion, said it was in truth directed against what were once termed
“paper blockades”—that is, “blockades not sustained by any
actual foree, or sustained by a notoriously inadequate naval foree,
such as an occasional appearance of a man-of-war in the offing,
or the like. . . . The interpretation, therefore, placed by His
Majesty’s Government on the Declaration was that a blockade,
in order to be respected by neutrals, must be practieally effective.”
The most satisfactory explanation of the difficult term “practically
effective” is to be found in the case of The Francisea, 10 Moore’s
Privy Council Cases, p. 58; Spinks’ Prize Cases, p. 115, where it
was said that, in order to maintain a proper blockade, a place
must be “watched by a foree sufficient to render the egress or
ingress dangerous, or, in other words, save under peculiar e¢ir-
cumstances, as fogs, violent winds, and even necessary absences,
sufficient to render the capture of vessels attempting to go in or
come out most probable.” While English and American judges
and text-writers incline to this view of what constitutes an ef-
fective blockade, a majority of Continental publicists so construe
the principle embodied in the Declaration of Paris as to revive that
contained in the First Annual Neutrality of 1780. The substance
of their contention is that the immediate entrance to a port must
be so guarded by stationary veseels as to render ingress praetically
impossible, or at least to expose any ship attempting to pass to a
cross-fire from the guns of two of them.

INJUrRED WOREMAN’S CaracrTY ¥OR “LiGHT WORK.”—On the
subject of the burden cast on the employer of a workman who
has been injured by “accident arising out of and in the course
of” his employment, of proving the workman’s eapacity for
“light work” there are three oft-cited and much canvassed de-
cisions of the Court of Appeal. In the first—that of Proector
and Sons v. Robinson [1911] 1 K. B. 1004—it was laid down that
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Jured workman is eapable of performing, and that he ecan obtain
it in his present condition. Then came Cardiff Corporation v.
Hall, 104 L. T. Rep. 467; [1911] 1 K. B. 1009, wherein it was held
that if the physical condition of the injured workman is such
as to leave open to him the whole field of light labor, it is suf-
ficient to prove that only. The third case was that of Anglo-
Australian Steam Navigation Co., Limited, v. Richards, 4 B.
W. C. C. 247. There it was held that where an injured workman
is capable of doing light work, but has never attempted to ob-
tain it, and, although there is no evidence of an offer of light
work or that it is obtainable, a diminution of the weekly pay-
ment to the workman ean be ordered. It is seen, therefore,
that the last named decision was not absolutely in harmony with
the two earlier ones. And the existence of these conflieting
authorities in the reports occasioned some hesitation in the recent
case of Silcock and Sons v. Golightly concerning the proper
decision to be pronounced. So strongly was this felt, that the
Master of the Rolls (Lord Cozens-Hardy) was moved to give
utterance to the statement that he “should not be otherwise than
glad if the ultimate tribunal should have the opportunity of set-
tling the law on this branch of it.” Nevertheless, his Lordship

' and the other members of the Court of Appeal—Lords Justices

Swinfen Eady and Phillimore—did not allow the irreconcila-
bility of the authorities to preclude them from holding that
compensation ought to be reduced in the cirenmstances of that
case, A workman who has lost his right arm as the result of
an injury to it by accident, but who is otherwise in all respects
sound and healthy, can searcely be regarded as such an “odd
lot”—to quote the expression that is frequently used in cases
of this type—in the labor market as to be ineapable of obtain-
ing some one or other of the many forms of light work that a
busy commereial ecity has to offer. At any rate, he is not en-
titled to stand by and make no attempt whatever to procure
employment of that nature. To rest content to live as a pen-
sioner on the weekly payment that is allowed to him by his
employers is evidently not what it was contemplated that he
would be justified in doing when the Workmen’s Compensation
Act 1808 (6 Edw. 7, e. 58) was passed. The decision that the
county court judge is entitled to take advantage of his loeal
knowledge as to the opportunities for getting work is extremely
useful.

@hbiter Bicta.
SuiNg FOR PEW RENT.—Pew v. Price, 2561 Mo. 614.

STrIKING OUT MATTY.—Teaz v. Chrystie, 2 E. D. Smith 621.

WaicH WiFE?—Solomon v. Solomon, 140 Ga. 379 (action
for divoree).

FougaT A Goop FigET.—The plaintiff in error in Fight v.
State, 7 Ohio 181, fought the state zealously but in vain.

Surrine THE AcTioN TO THE WoORD.—In Rogers v. Foote,
109 Me. 564, Foote was sued for maliciously kicking the
plaintiff.

NorasLe INSTANCES OF THE Law’S DreLay.—State v. Chris-
topher Columbus, 74 Wash. 290; Isaiah v. State, 176 Ala. 27.

Nor A Horse Case, Bur A BreacH oF ProMise Surr.—“On
these racy issues the case was tried, and the jury found for the
defendant.” See Wilson v. McCarty, 156 Towa 662.

SUPEREROGATORY.—“Mankind, as a rule, does does not walk
under open umbrellag in dry weather, nor light lamps in build-
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ings nor carry lighted lanterns around in daylight.” See Schoek
v. Cooling, 176 Mich. 325.

Pmsowar or JupiciaL KNOWLEDGE —“The purchaser of drinks
over the counter of a barroom seldom knows or is told what
he is getting, or if he is told it soon becomes a matter of indif-
ference to him.” See W. A. Gains & Co. v. Rock Spring Dis-
tilling Co., 203 Fed. 995.

A WaeNiNg Nor OrTEN HerpEp.—“It may be trme, as the
Scriptures have it, that ‘in the multitude of counsellors there is
safety,’ but it is also true that in & multitude of assignments of
error there is danger.” Per Mr. Justice Brewer, in Fidelity, etc.,
Co. v. L. Bucki, ete.,, Lumber Co., 189 U. 8. 138.

Taxmveg THE Law v ONE’S Owx Hanbs,
running this way:
‘Who to himself is law, no law doth need,
Offends no law, and is & king indeed.’

But the notion outlined thereby is of no value in jurisprudence.
In the eye of the law no one can successfully build a super-
structure of rights on his own wrong.” Per Lamm, J., in Greene
County v. Lydy, 172 S. W. 385.

Peck’s Bap Boy, INcorRPORATED.—In Peck Bros. & Co. v. Peck
Bros. Co., 113 Fed. 291, the court said: “Upon the evidence.in
this ease, we think we are warranted in saying of this defendant
. . . that it was conceived in sin and brought forth in iniquity,
that wrong attended at its birth, and that fraud stood sponsor
at ita christening, imposing upon the corporate child a name to
which it was not entitled, and which it had no right to bear.”

‘W= Concur.—At the recent meeting of the Negro Bar Associa-
tion of Oklahoma a paper was read on “The Lawyer as a Business
Man” A press account of the meeting quotes that paper as
having made the following among other recommendations: “As
& primary rule for the guidance of all practicing lawyers, a real
appreciation and familiar aequaintance with the greatness of a
magnitude composed of units, that they may be express in the
terms of the doetrines of law and equity jurisprudence.”

Trey ARz Pamn 170 DousT.—Speaking of the provision in the
Ohio constitution that “municipalities shall have authority to
exercise all powers of local self-government,” Judge Wanamaker
of the Supreme Court of that state said in & eomparatively recent
case: “Any farmer, workingman, business man, banker, physician,
clergyman or any layman with average intelligence in English,
understands the elear, comprehensive and complete grant of
power included in the above words. Some lawyers and judges
seem to have serious doubt about it.” See Fitzgerald v. Cleve-
land, 88 Ohio St. 362.

Horse SENse.—The case of Baumgartner v. Hodgdon, 116 N.
W. 1030, was an action for damages for assault. The defendant
justified on the ground that the plaintiff provoked the attack by
speaking slightingly of the defendant’s horse. The trial court
charged that the words used by the plaintiff did not constitute a
justifieation for the assault, and speaking to this point the Minne-
sota Supreme Court said: “We have no difficulty in concurring
in the view of the learned trial judge, whichever version of the
plaintiff’s langnage—‘a thing of a horse,’ or ‘the damnedest
looking horse—be adopted. The language contains nothing
whatever to prompt a person possessed of ordinary common
sense and judgment to commit & breach of the peace. The most
that can be said of it is that it was disrespectful to the horse; but
the horse was not present, and there was no horse trade on. More-
over, we have the right to assume that the animal was endowed by
nature with the usnal amount of ‘horse sense,’ and that, had the
remark been overheard by him, he would have dismiseed it with-

—“There is a couplet

out reply as the opinion of one not eompetent to speak on the
subject.”

ON THE AUTHORITY OF SHAKESPEARE.—An ordinance of the
city of Albany, Oregon, requiring every one selling or dealing in
soft drinks or bottled goods within the city to close his place of
business at midnight, was upheld in Churehill v. Albany, 65 Oregon
446. The nature of the matter in hand provoked the following
from the Supreme Court: “It was the intention of the council
to compel all such places to close at midnight. The counecil very
likely believed that ‘soft drinks’ and ‘bettled goods’ were not as
‘soft’ as the unsophisticated may believe them to be, and con-
cluded that compelling dealers in such ‘goods’ to close at mid-
night would be promotive of good government in the city. Under
the grant of power in the charter to regulate business houses, the
city had the power to close sueh places at midnight or earlier.
Perhaps it was fitting that such places should close at ‘midnight,’
as Shakespeare says:

¢'Tis now the very witching time of night;
When graveyards yawn and hell itself breathes out
Contagion to this world.’”

THE LongesT Law FirM Name—Replies to our challenge of
last month with respect to the longest law firm name have come
from all sides and in abundance. Publications of these replies
in full is prohibited by their number and length, a fact to be
regretted since many of them make interesting reading. A tabu-
lation of the names submitted is the best we can do. It should
be noted that some of the firms are no longer in existence, also
that Canada seems to be in the van. We trust that the good work
will continue and that we may receive more information of the
same kind. The list up to date follows:

Beatty, Blackstock, Nesbitt, Chadwick & Riddell, of Toronto,
Canada;

Head, Dillard, Smith, Maxey & Head, of Sherman, Texas;

Loud, Collins, Brown, Campbell & Wood, of Miles City,
Montana;

Machray, Sharpe, Dennistoun, Locke & Crawley, of Winnipeg,
Canada;

Olin, Butler, Stebbins, Curkeet & Strond, of Madison,
Wisconsin ;

Short, Cross, Biggor, Sherry & Field, of Edmonton, Canada;

Short, Ross, Selwood, Shaw & Mayhood, of Calgary, Canada;

Taylor, Harvey, Grant, Stockton & Smith, of Vancouver,
Canada;

Winkler, Flanders, Smith, Bottum & Vilas, of Milwaukee,
‘Wisconsin;

Meredith, Macpherson, Hague, Holden, Shaughnessy & Heward,
of Montreal, Canada;

Munton, Morris, King, Gavin, Duffy & Co., of London, Eng-
land;

Perron, Taschereau, Rinfret, Genest, Billette & Plimsoll, of
Montreal, Canada;

Aikins, Fullerton, Foley & Newcombe, A.lkms, Loftus & Aikins,
of Winnipeg, Canada;

Mackenzie, Brown, Thom, McMorran, MacDonald, Bastedo &
Jackson, of Regina, Canada.
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Penalizing Profanity.

A BILL has been introduced into the Missouri legislature

making it a misdemeanor to swear. Each year, ac-
cording to the provisions of the bill, every man must appear
before the court clerk and make affidavit as to the number
of times he has used profanity during the year, and fines
or taxes are to be imposed according to the returns so made.
Punishment for perjury can be inflicted for false returns.
If this bill is enacted into law its effect as a deterrent of
profanity will have to be somewhat discounted by the no
inconsiderable amount of “‘swearing off”’ that will be done
before the clerks of court. It is not likely, however, that
the bill will be reported out of committee. Not that there
will be any lively consciousness on the part of the Missouri
legislators as to the futility of attempting to legislate moral-
ity into people, but rather that the bill obviously attacks a
cherished privilege of the legislators themselves. Their
reformatory energies will doubtless be directed into other
and less personal channels. They will be apt to

“Compound for sins they are inclined to,
By damning those they have no mind to.”

A Unique Experiment in Penology.

T’BE statement made by Henry Ford, the automobile

manufacturer, before the Industrial Commission,
that he could reclaim and make men of prison convicts by
putting them to work in his plants, is being given a practi-
cal test. A Cincinnati judge has taken advantage of Mr.
Ford’s offer to allow the sentencing of men to work in his
shops, and has recently sent a young man convicted of non-
support of his wife and child to the Detroit plant instead of
to jail. This seems like an eminently sensible disposition
of the particular case. A job at good wages is much more
likely to insure a man’s meeting of his family obligations
than is a jail sentence. Many infractions of the law are
directly traceable to lack of useful employment. It can

hardly be doubted that society would be economically the

"gainer if its moral derelicts, instead of being shunted off
to prison, were set to work in some such place as the Ford
motor works, where they would not only have an oppor-
tunity, under wholesome and helpful conditions, to work
out their own salvation, but would also be able to provide
for the support of those dependent upon them—those who,
after all, are the greatest sufferers under the present prison
system. It is not to be expected, however, that any such
lenient method of treating those who have transgressed the
law will receive much encouragement so long as the idea
persists that punishment rather than reclamation is the
end and aim of the criminal law.

Federal Employment Bureau.

T HE government at Washington has apparently become

alive to the danger that lurks in an unemployed
citizenry. A federal employment bureau has been es-
tablished in connection with the Department of Labor by
which employers of labor and employment seekers through-
out the country will be brought together. Both the Post-
office and Agricultural Departments are assisting in the
plan, which aims at putting employees and employers in
touch with each other without cost to either. Agents of
both departments throughout the country have been pro-
vided with blanks so that applications may be made in any
locality. In a circular letter calling attention to the plan,
which was mailed particularly to industrial establishments,
Secretary Wilson describes its purpose as the development
of the welfare of wage earners and affording to employers
a method of obtaining help through distribution branches
in various parts of the nation. Attention will be paid to
fitness in the selection of applicants, the announcement
says, so that employers may get the particular kind of labor
their needs demand.

The federal bureau seems destined to render a distinet
service in the labor world. There never has been a dearth
of private employment agencies in the large centres of the
country ; but these have been, as agrule, glaringly inefficient,
and ofttimes dishonestly conducted. Municipal employ-
ment agencies have been a step in advance ; but even these,
for obvious reasons, cannot accomplish the work of a
government bureau. When the bureau is thoroughly or-
ganized and in running order the distressing and ever
pressing problem of unemployment should be in a fair
way for satisfactory settlement.

Eugenic Legislation in New York.

EUGENICS bill has been introduced into the New York
A Assembly. The bill provides that no license to marry
may be issued “unless each applicant therefor shall present
to and file with such town or city clerk a certificate duly
verified by a physician licensed to practise medicine in this
State that such applicant is free from any physical or men-
tal disease or infirmity which is likely to be contagious,
communicable or hereditary.” The New York propagand-
ists of this species of reform have doubtless been encouraged
by the recent decision of the supreme court of Wisconsin
upholding the Wisconsin eugenics law. See Peterson v.
Widule, (Wis.) 147 N. W. 966, wherein the law was held
to be a valid exercise of the police power of the state,
albeit by a divided court. Whatever encouragement, how-
ever, the advocates of eugenic legislation may reasonably
take from this legal sanction of it, they can hardly be much
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gratified over the result of the attempts to enforce the law
in Wisconsin. From all accounts such attempts have failed
miserably. And it is not to be doubted that if the New
York Assembly bill is enacted into law and the law passes
the constitutional test in the courts, public opinion will
not support its enforcement. A law that cannot be en-
forced should not be on the statute book. Eugenic marriage
unquestionably is highly desirable, but it is an ideal that
will be reached, and can be reached, only through the dif-
fusion of education and the betterment of social and indus-
trial conditions; it will not be brought about through any
hot-house forcing process of legislation.

Principles and Precedents.

IN a recent Tennessee case (Southern R. Co. v. Lerry,

2 Tenn. Civ, App. 445) the court concludes its
opinion in this language: “We regret our inability to dis-
cuss the numerous cases referred to by learned counsel as
absolutely controlling upon the questions debated. These
authorities are inaccessible to us. But sometimes it is
all very well that this is so, notwithstanding the invaluable
aid which well considered authorities always afford. Courts
and lawyers are sometimes too prone to rely upon adjudged
cases instead of looking squarely at the facts of the con-
troversy in hand, with the view of obtaining justice for the
parties immediately concerned in accordance with funda-
mental principles and fundamental law.”

The first effect of the reading of this passage is to set one
mildly wondering how it was that in these days of wide dis-
tribution of law books the authorities which the industry of
counsel had collected should have been inaccessible to the
court. Of greater significance, however, is the confidence
expressed by the court in its ability to reach a just decision
in the case without the aid of the adjudged cases. In some
quarters such an idea will seem little short of absurd. The
law, it will be said, is in the cases; how can the law be de-
termined except from the cases? “How will you reason
without a knowledge of logic?’ asked the university in-
structor of Dean Swift in his undergraduate days. “I do
reason,” was Swift’s rejoinder. It is quite conceivable
that a judge by close concentration of mind upon the facts
of the particular case before him may reach a just conclu-
sion therein without wandering through a labyrinth of
cases. Judges as well as lawyers are too prone to let the
cases do their thinking for them. We would have better
briefs and better opinions if there were less reliance upon
the adjudicated cases and more thorough-going independent
thinking. It is not likely that we shall ever have a complete
codification of the law. Some relief from the deluge of
cases may, however, come when judges will be studious to
find a sanction for their decisions not so much in the
wilderness of precedent as in the fundamental principles

of the law.

Loans to Law Students.

Awyees in Texas have started a fund to be loaned to
L needy law students at the University of Texas. This
is a highly commendable act and one that is worthy of
emulation elsewhere. Aids of one kind and another to
needy and deserving students in the academic departments
of our colleges and universities are quite generally pro-
vided ; law students, however, have usually been compelled
to shift for themselves. No one who has not, either as

student or otherwise, been brought into touch with our

law schools can have any conception of the hardships and
privations to which many of the students are subjected in
their ambition to compleie the course and qualify them-
selves for the practice of the law. ' The health of many has
been permanently impaired by these privations, and many,
again, have given up the unequal struggle and fallen by
the wayside. A few hundred dollars would have richly
supplemented the slender resources of these students and
enabled them to prosecute their studies in comfort to the
end of the course. Those who have the means to make
donations for educational purposes could devote a fund to
no better purpose than' in aid of poor but worthy law
students. For who will contend that an educated and
high-minded bar is not of inestimable benefit to any com-
munity ¢ An amount sufficient to provide for the education
of one law student would, in the course of an ordinary
lifetime, educate seventy-five or a hundred students, since
those who have used the fund will begin to return it soon
after leaving the law school. For students who are mak-
ing sacrifices to obtain an education are not the ones, as a
rule, to default on their obligations. They are well
typified by such men as James A." Garfield, who in his
student days was obliged to negotiate a loan in order to
complete his studies. He immediately insured his life and
assigned the policy to his creditor. “If I live,” said Gar-
field, “I will pay you; if I die you will not lose.”

Proposed New Judiciary System for New York.

T HERE Will be laid before the New York Constitutional

Convention which convenes shortly at Albany a pro-
posed judiciary article for the new Constitution which
embodies a new judiciary system for the state. The
scheme is put forth by a group of well-known members of
the New York bar, and the summary of principles em-
bodligd in the proposed article is thus stated by.the group
itself:

1. A single court: thus abolishing the anomalies of con-
current, conflicting, and limited jurisdictions. .

2. A chief justice elected for a short term who shall
himself appoint the justices of this court: thus preserving
the immediate relation to the people of the judiciary, the
executive, and the legislative, yet preserving their relative
independence.

3. This appointive judiciary to hold office for life or
during good behavior and with a prospect of retirement on
a reasonable pension.

4. The rules of court and procedure, the creation of
terms, the assignment of judges, the adaptation of the ju-
dicial machinery to developing conditions, all to be con-
trolled by a judicial board : thus relieving us of our cumber-
some code, our constant legislative interference, and the
inelasticity of our present system.

5. Masters who shall dispose of all interlocutory or
procedural matters: thus leaving the judges free to try
issues and—it is hoped—greatly reducing the volume of
appellate business. .

6. A committtee of discipline having power over bar
and bench alike: thus insuring a uniform standard of pro-
fessional conduct throughout the State.

7. The preservation of a probate officer legally accessible
in every county for unlitigated matters. .

In its most important features the proposed system 1s in
line with the recommendations of the committee of the
National Economic League, whose report on “Efficiency
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in the Administration of Justice” was discussed in a recent | competition. While ready to make some concessions to

issue of Law Nores. One of the contentions of that com-
mittee was that effective administration of justice in the
urban communities of to-day requires a unification of the
judicial system whereby the whole judicial power of the
state shall be vested in one organization, of which all
tribunals shall be branches or departments.

The proposed judiciary article would effect so radical a
change in the legal machinery of New York, that it will
undoubtedly meet with strong opposition in the constitu-
tional convention. Nevertheless that machinery is now
so complicated and cumbrous that suggestions for its sim-
plification are certainly not out of place, and the con-
vention may well give a tentative ear to the present
proposals.

Big Business in Personal Injury Suits.

T HE way of the ambulance chaser is going to be made

hard in Minnesota if certain bills now pending in
the legislature of that state are enacted into law. By one
bill the soliciting of personal injury cases by means of
paid runners or solicitors or by printed circulars is for-
bidden and the attorney offending made liable to suspen-
sion or disbarment. Another bill prohibits contingent fee
agreements and allows the court to fix attorneys’ compen-
sation in case of settlement, but no fees may be allowed if
it is shown that the case was solicited. A third bill is
directed against the trial in Minnesota courts of personal
injury cases arising in other states. It provides that no
suit against a foreign corporation by a nonresident of
Minnesota shall be tried in a state court unless the cause
of action has arisen in the state. A fourth bill provides
that an injured person may repudiate a release or settle-
ment of a claim within thirty days after it is made, the
money received to be refunded. The proposed legislation
has been prepared and submitted by a committee of the
state bar association selected pursuant to a resolution
adopted at the annual meeting of the association held at
St. Paul in August last. The investigations of this com-
mittee have disclosed a surprising state of affairs in con-
nection with the prosecution of personal injury suits in
Minnesota. The committee reports that salaried solicitors
are employed by certain personal injury lawyers, one firm
alone having on its payroll in this capacity no less than

- forty-five railroad employees. Hospital and medical staffs

are provided by these attorneys to give medical treatment
for nonresident injured persons while awaiting trial of
their cases. Lecturers are employed and literature distrib-
uted to railroad employees to advertise that the courts
of Minnesota are the most desirable forum in which to try
personal injury cases, the reasons given being that juries
here are more liberal than elsewhere, that five-sixths of a
jury may find a verdict, and that results can be reached
more quickly than in other states. Among the documents
exhibited by the committee was a stenographic report of
a lecture given in Chicago. The lecturer is said to have
described fully the virtues of the lawyers he represented,
the elaborateness of their offices and the distinction of
their corps of surgeons. Photographs of checks used in
making settlements, and advertising pamphlets were passed
around, and one photograph exhibited was of a successful
client receiving his pay in thousand-dollar bills!

It seems almost a pity that legislative checks should
be placed upon such enterprise. Reputable lawyers, how-
ever, will be justified in regarding such methods as unfair

the commercial spirit of the times they will balk at a
cart-tail exploitation of the law, and at its sale over the
counter like a bushel of potatoes or a sack of flour.

Legal Education in America from a Foreign View Point.

T HE New York Evening Post in a recent issue gives a

review of the interesting monograph of Prof. Josef
Redlich, of the University of Vienna, on “The Common
Law and the Case Method in American University Law
Schools.” Prof. Redlich, who is a distinguished teacher
of law, made a special visit to the United States for the
purpose of studying the system of legal education in this
country, and the present monograph is the result of his
investigations. “He finds legal education much more
highly developed here than in England,” says the Eve-
ning Post, “and speaks in the highest terms of American
schools and individuals with whom he came in contact.
Linking the case method on one side with Eliot’s reform
of the American college, and on the other side with the
unsystematic and transitional condition of the law in
this country, he finds that it has proved itself eminently
succéssful in the training of practitioners. This success
is partly accounted for by the favorable conditions under
which the method has been carried on in the past. In this
connection the increasing size of the classes constitutes
an element of danger.

“Dr Redlich finds the essential reason for its success,
however, in the fact that Anglo-American law is still al-
most entirely a law of adjudicated cases, and that accord-
ingly the principal task which the practitioner, under
existing conditions, has to perform, is to discover from
these scattered sources what the law actually is. The older
lecture and text-book schools, while far superior to the
original unsystematic training in law offices, taught the
law as they imagined it to be, rather than exercised the
student in finding it out for himself. The case-method
schools, on the other hand, he says, by training the student’s
reasoning power, as they have more and more tended to do,
render a service that will be of more practical assistance
to him in his future profession.

“While fully recognizing the value of the case method,
Professor Redlich suggests that an exaggerated importance
may be attached to it. In particular he takes direct issue
with those who would banish from the curriculum any form
of lecture or other dogmatic instruction. Both at the be-
ginning and at the end of the curriculum he recommends
lecture courses, covering phases of legal instruction which
can be satisfactorily imparted in no other way. These
courses, the scope of which he explains in detail, are of a
sort to benefit the future practitioner by assisting him to
coordinate the necessarily scattered information to which
the analytic method leads; and also they would contribute
to the growing movement in favor of legal reform in the
United States. Opportunity would thus be afforded to
the students to become acquainted with the law of other
countries, with the general principles that underlie all law,
and with the concrete suggestions toward reform that have
already been made in this country. Opportunity.would
thus also be afforded to the instructors to prepare, in con-
nection with these lectures, extended works in the field of
legal scholarship. In order to make room for these ad-
ditions, he recommends the lengthening of the already
overburdened law course to four years, with a correspond-
ing diminution of the time required to be spent in college.
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“In conclusion, Professor Redlich discusses the grounds
upon which the case method may be considered genuinely
scientific, finding these not in the specious analogy between
law and the physical sciences, but in the complete adapta-
tion of this method to the purpose and. subject-matter of
legal instruction in this country. In a sketch of the
development of law and legal instruction on the European
continent, he shows how advance has always been accom-
panied by a return to the sources, and points out that it
is to the American university law school, rather than to
England, that the common law must look for a remodelling
comparable to that which the similarly undeveloped law of
Rome obtained at the hands of Italian, French, and Ger-
man scholars. A brief account of the development of
private legal instruction in modern Germany and Austria
is added, to show that unscientific legal instruction in
American schools outside of the universities need not be
regarded as a menace by these latter.”

LEGAL ETHICS*

THE subject of legal ethies and the determination to hold
lawyers to account for their adminisiration of their office, has
had a great impetus in this country and particularly in our own
state, since the opening of the twentieth century. And probably
no state or county pretending to civilization needed it more,
and no city needed it more than New York. An unquestioned
commercial spirit, the idea that professional success is measured
by its pecuniary rewards, the vast inroads of people with dif-
ferent or no ethical standards, the struggle for existence, the
loss of individual identity with its consequent loss of a sense
of self-respeet, the unmitigated ambition of some practitioners,
the vastness of the Bar destroying the possibility of wide ac-
quaintance or much personal contact among its members, the
congested condition of the business of the courts, the relative
indifference of Bar and courts to the misdeeds of lawyers and
the petty practices fostered by a detailed statutory procedure,
and practising for costs, all contributed to produce a horrible,
if not unspeakable, condition among those instruments of justice,
the lawyers. If a man were a gentleman anyway he could hold
and observe his individual ideas, but he got little encouragement
from what he saw and knew. And if a man had no ideals, or
base ideals, there was scarcely anything in his practice at the
Bar or his experience in the community to indicate to him that
he might not do absolutely as he pleased, so far as his.tenure
of office was concerned, unless actually convicted of felony.

But happily, as I perceive the atmosphere, the situation has
changed, the Appellate Division has shown a determination to
hold accused lawyers to strict accountability according to high
professional principles, it has encouraged and sympathized with
the efforts of the grievance and discipline committees of the two
local Bar Associations, it has enunciated and applied principles
of legal ethics in disciplining lawyers; the Bar Associations them-
selves have been extremely active in inves'igating and prosecuting
flagrant offenders; and the appreciation of the principles of
legal ethics has become very widespread. From my position
as Chairman of the Committee on Professional Ethies of the
New York County Lawyers’ Association I am greatly impressed
with this fact; and probably no position in the en'ire community

*From the address of Charles A. Boston, at the Law School of
Cornell University.

affords such an opportunity to observe and measure the actnal
interest in the subjeect. Scarcely a day ever passes that in that
capacity I am not consulted by those who are anxious to know,
and to measure their own conduet by, principles of recognized
legal ethics, or to call others to account for their breach. To my
mind this shows a most hopeful awakening from a condition of
apathy or worse, as a result of a campaign of publicity in respeet
to the existence of legal ethies, as an active and restraining foree
upon lawyers in the administration of justice, and as occupants
of a life office conferred upon them by the people pursuant to
law.

The sources of legal ethics are not all conventional; its prin-
ciples are not derived wholly from the philosophical reflections of
such men as Hoffman, Warren and Sharswood; some of its prin-
ciples have been dis!inetly laid down as law, in judicial decisions;
others are specifically the subject of statutory enactment.

For instance, the promissory oath required of lawyers upon
their admission to the Bar in New York is preseribed by statute,
and conforms with the constitutional requirement in respect to
members of the legislature and all officers, executive and judicial,
to support the Constitutions of the United States and of the
State of New York, and faithfully to discharge the duties of their
office according to the best of their ability. The duties of the
office are to some extent prescribed by statute law. For instance,
during the incumbency of certain official positions, such as
judge of a superior court, clerk of a court, or sheriff, deputy
sheriff, coroner, crier or attendant of a court, the attorney may
not practice as aitorney or counsellor in any court; he is now
liable to censure, suspension or removal from office for any pro-
fessional misconduct, fraud, deceit, malpractice, crime or mis-
demeanor or for any conduct prejudicial to the administration
of justice, and his admission is liable to be revoked for any
misrepresentation or suppression of any information in con-
nection with his applieation for admission to practice.

He is liable to a forfeiture of treble damages and to conviction
for a misdemeanor if guilty of any deceit or collusion, or for
consenting to any deceit or collusion, with intent to deceive the
court or a party. He is liable to a forfeiture of treble damages
for wilfully delaying his client’s cause with a view to his own
gain, or for wilfully receiving money, or an allowance for or on
account of money which he has not laid out or become answerable
for; he is liable to a forfeiture for permitting one not his gen-
eral law partner or a clerk in his law office to sue out a mandate
or to prosecute or defend an action in his name; he is not to
buy, direetly or indirectly, or to be interested in buying, certain
classes of claims or anything in action, for the purpose of bring-
ing an action thereon; he is not to promise or give, or procure
to be promised or given, a valuable consideration as an induce-
ment to placing or as consideration for having placed, in his
hands, or the hands of another, a demand of any kind for the
purpose of bringing an action thereon, or' of representing the
claimant in the pursuit of any civil remedy thereon (this, how-
ever, does not apply to a division of compensation between at-
torneys and counsellors) ; if his law pariner is attorney-general,
a district attorney, or other public prosecutor, he shall not
directly or indirectly advise, aid or take part in the defense of
any litigation prosecuted by such partner; and if such attorney-
general, distriet aitorney or public prosecutor, he must at all
times thereafter so refrain, and refrain from receiving any fee,
gratuity or reward in relation thereto or to the prosecution or
defense thereof.

Whether there is an express prohibition of the specific act or
not, the provision of the penalty therefor implies the preseription
of the du'y and the prohibition of the act.
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Likewise, in the statutory as well as the common law of evi-
dence, it is prescribed that an attorney and counsellor-at-law
shall not be allowed to disclose a communication made by his
client to him, or his advice given thereon.

The much debated question of the propriety of a lawyer’s con-
cealing such communications is not only accepted by the
profession at large as a principle of legal ethics, but it is a
statutory duty imposed by law in New York, and therefore one
of the duties which the lawyer is sworn to observe, as a condition
precedent to his being entrusted with his office.

But the statutory duties are not the sole duties of the office;
there are certain duties which have been recognized by judicial
decision, and for a violation of which lawyers have been dis-
ciplined. Oceasionally, punishment for such an offense is the
first authoritative announcement that the correlative duty exists.
For instance, in the Matter of Schapiro, 144 App. Div. 1, the
lawyer was disbarred for agreeing with an expert witness to
compensate him contingently out of any recovery based upon
his testimony, and permitting the witness to testify that he had
no interest in the recovery without calling the court'’s attention
to the truth. I am advised that as the complaint was presented
to the Appellate Division by or in the name of a Bar Association.
the respondent was charged with flagrantly violating his agree-
ment with the witness. The court, however, so far from rebuk-
ing him for not keeping his agreement, disbarred him for reasons
which included his having made it; and this, although the lawyer
himself is expressly authorized by statute to make a contingent
agreement for his own compensation and is afforded statutory
means of enforeing i:.

It is in this business of contingent fees for lawyers that the
formerly well-recognized principles of professional ethies have
given way before the commercial spirit of the age, under the
guise and pre'ense of offering protection to the poor and impe-
cunious. Every effort made by lawyers to modify the law to
accord with more conservative principles of legal ethics has
signally failed. This statutory allowance of the contingent fee,
enforcible by summary proeess in favor of the officer of the court,
has probably done more to debase the practice of the profession
in New York State, and to invite to its ranks men devoid of
ordinarily decent professional standards, than any other legis-
lative act I know of; it is responsible for the genus ambulance
chaser, and for the frequent unseemly squabbles wherein the law-
yer seeks and gets the aid of the eourt in turning its process
against his own eclient, thus destroying in a large measure the
sense of devotion to the client’s cause, which is one of the founda-
tion stones of legal ethics as formerly understood, and sub-

stituting for it the lawyer as the independent -contractor -

prosecuting a prosperous business in other people’s woes, and
fighting his client whenever it best suits his own contractual
interests.

No one step that I know has done so much to degrade the
profession in the public esteem as the flagrant abuses which
have grown out of the statutory permission of the contingent fee
and the enforcement of the attorney’s lien upon the right of
action. For several years the New York State Bar Association
had a committee upon the abuses of the contingent fee; these
were clearly and elaborately pointed out in the committee’s re-
ports, but, in apparent despair of any legislative relief, the
committee, I believe, was finally discharged in 1914.

At an earlier period the professional standards recognized
and enforced by judicial authority were certainly different, if not
higher. In Matter of Bleakley, 5 Paige Ch. 310 (A.D. 1835)
Chancellor Walworth compelled a solicitor in chancery to dis-
gorge money which he withheld from his client upon an agree-

ment for a contingent fee, and threatened to disbar him if he did
not comply immediately with the direetion.

The canon of the American Bar Association upon the contin-
gent fee is as follows:

“Conting_ept fees, where sanctioned by law, should be under
the supervision of the court, in order that clients may be pro-
tected from unjust charges.”

I am advised that the form of this canon provoked more debate
than any other in the committee and upon the floor of the meet-
ing of the Association which adopted it. And . . . the Boston
Bar Association has refused to accept it, substituting the follow-
ing:

“XIII. Contingent fees. A client may have a meritorious
cause of action and yet have no other means with which to pay
the fees of counsel. In such a case it is proper for a lawyer to
agree that he will make no charge for his services unless the liti-
gation proves successful. To this extent contingent fees may
properly be contracted for. But it is not proper for counsel to
contract with the client either at the time he is retained or sub-
sequently that he shall receive for his services a certain fraetional
part or per cent of the amount recovered. The evil tendencies
of such dealings with the client are plain. They tend to promote
litigation and to degrade the practice of the law from an honor-
able profession to a money-getting trade; they involve a transac-
tion between counsel and client in which their interests are
opposed, in which the lawyer’s knowledge and experience give
him an advantage, and in which he is tempted to over-reach the
client; a speedy settlement may yield the lawyer a return out of
all proportion to the labor expended, and this may tempt him
to advise such a settlement for his own benefit and against the
real interest of his client; moreover, the lawyer becomes to all
intents and purposes a party in the cause, which impairs his
capacity to advise wisely and exposes him to all the temptations
to which parties are exposed to be unfair or dishonorable in
the preparation and trial of their cases.”

It seems to be commonly admitted that the legal profession
has lost caste, prestige and es‘eem in recent years. Personally,
I have no doubt that the spirit engendered by the contingent fee
and its statutory protection is very largely responsible for this
fact. I commend the subject to your attention, in order that
when you come into your sphere of influence you may give some
consideration to the subject in an effort to restore the fallen
standards of a nobler Bar.

But I am still upon the subject of the judicial declaration of
principles of legal ethics. In Matter of Percy, 36 N. Y. 653,
the Court of Appeals decided that as a good moral character was
a statutory prerequisite to admission to the Bar, its retention
was a condition for continued practice, when its loss or satis-
factory evidence of its loss was brought to the attention of the
court by way of formal charges.

In a most interesting case, which in its several ramifications
has compelled a great deal of attention in Ohio, Matter of Thacher
(89 N. E. R. 39; 93 N. E. R. 895) the Supreme Court of that
state disbarred an attorney for taking the stump and as an
elector addressing himself in circulars to his fellow electors, by
abusing a sitting judge in his canvass for re-election. Here you
will note that there was possibly a conflict between the attorney’s
rights as a citizen and elector to express his views of ‘the fitness
of a candidate, and his duties as an officer of the court. The
legislature (Ohio Act 1912, Senate Bill No. 186) apparently
cared more for his protection as an elector than for the observ-
ance of the judicially declared duty of respect which he owed
to the judiciary, for it directed his restoration to practice. I
am told that he was finally restored by act of the eourt itself,
on a change of the identity of some of the judges, without, how-
ever, admitting the power of the legislature to coerce the courts.



26

LAW NOTES

[May, 1915.

Here was a case where the principles of professional ethics, as
judicially declared, became the occasion of a substantial battle
about the principles of civie right and duty.

In our own state, the Appellate Divisions and particularly
that in the First Judicial Department whose aetivities in this
line, for good reason doubtless, exceed all the rest, have gone on
announcing with great diligence the judicial view of legal ethics,
thus expounded as a substantial law of the state, in many cases.
For instance, the duties of honesty; integrity; to abstain from
unduly stirring up litigation ; to avoid the mingling of a client’s
funds with one’s own; to avoid crimes or deceit or imposition
or fraud upon a court or client; to maintain at all times the
respect due to courts of justice and judicial officers; to abstain
from inducing witnesses to leave the jurisdiction or to disobey
process; to abstain from the payment or employment of can-
vassers to obtain professional employment; to avoid deceitful
abuses in the use of a firm name; to abstain from improper threats
or collusion or bad faith to secure advantages; to avoid undue
delay or excessive demands in remitting to or. settling with clients;
to avoid contingent agreements for the payment of witnesses;
to avoid advising a client to forfeit bail; to call the attention
of the court to testimony given by a witness called by him,
which he knows to be false; to avoid the payment of money to
influence witnesses or the administration of justice; to avoid
the suppression of material information, or the giving of false
or misleading information, upon securing admission to the Bar;
to avoid permitting a disbarred attorney to practice in his name;
to avoid all irregularities in acting in an official capacity; to
avoid advising bribery, or the deceit of a public official; to avoid
deceitful and misleading methods of securing employment; to
“avoid plotting to secure the commission of an offense against
law or morals; not to inflnence witnesses by preparing their
written answers in advance; to avoid reckless or careless state-
ments in affidavits; to avoid wilful disobedience to a client’s
rightful instructions; to avoid obstructing the service of legal
process; to avoid permitting others to use his name for improper
or unlawful purposes; to avoid instituting criminal charges as
a means to force the settlement of a civil dispute; to avoid appear-
ing for an incompetent on the employment of his adversary,
without fully disclosing all of the facts for the information of
the court; to avoid improper inducements to withdraw criminal
charges; to advise clients fully of their legal rights, as under-
stood by the attorney; to enforce a client’s rights with reasonable
diligence; to avoid interposing contradictory affidavits from the
same affiant in two different proceedings; to avoid entering judg-
ments containing unjustified provisions.

And so we may confidently expect, as the years go by, to see
‘the prineiples of legal ethics, as announced by philosophie writers,
having no lawmaking power, gradually enunciated as the law of
the state, through the adoption and application of these prin-
ciples by judicial authority, under their statutory power to main-
tain supervision over the conduct of a lawyer in his office.

And in some far off golden age, we may even expect that the

opposing counsel, and petty and mean tncks of advocacy may
take their place among offenses which, already contemned by
honorable men, will be then regarded as such conduet unbecom-
ing an officer and a gentleman as to eall for judicial rebuke.

I have referred thus, casually, to certain recognized canons
of legal ethics, some having the smupport of statute, some of
judicial decision and others still only the opinion or tradition of
the profesgion, or of philosophie writers in the profession. I
have not attempted to enumerate all of the accepted canons or
principles. It seems to me that in a talk of this kind that would

be impracticable. They can be readily obtained, in so far as they
have been formulated by the American Bar Association. And
before you are admitted to the Bar of New York you must, under
the rules of the Court of Appeals, familiarize yourselves with
them. Philosophically considered they fall into such categories
as the duty of the lawyer to the state, his duty to the court and
its judges, the duty to his client, to his adversary, toward jurors,
toward witnesses, toward others, toward himself and his pro-
fession, and in judicial position and in other public office.

Upon examination you will find that the several canons, though
not arranged precisely in this form, treat of his duties in these
several categories, with the single exception of judicial duties.
I regret to say that the American Bar Association has not felt
prompted to adopt any canons of judicial ethics; the Pennsyl-
vania Bar Association has, however, done so, by supplementing
the canons of the American Bar Association.

The canons of the American Bar Association present a volun-
tary code, the principles of which, if learned and observed, will
probably keep a practitioner in the paths of rectitude all of the
days of his life.

If any of you are more deeply interested in the subject, there
are at least three recent books devoted to it, the works of Mar-
velle, Williams and Archer, while Sharswood and Warren are
accessible in law libraries. And those who desire to consult
Hoffman and the other materials that I have mentioned, will
find them published in connection with the reports of the com-
mittee in the annual volumes of the American Bar Association
between 1905 and 1908. A valuable contribution to the subject,
which was only privately and confidentially circulated for the use
of the members of the committee, and consisting of many ex-
tracts from the views of prominent lawyers of the present day,
is known as the Committee’s Red Book, of which a few copies
are extant, but not readily accessible. I chance to have two in
my own somewhat voluminous collection of material bearing
upon the subject.

I have thus in the manner which the short time at my command
permits, hastily reviewed the general subject of legal ethies as it
presents itself to my mind, without going to any great extent
into its specific rules of conduect.

But I do not feel that I should close without making a short
reference to a very practical activity in legal ethies which is now
very rapidly developing in this country. I have already referred
to the Committees on Ethies of the New York County Lawyers’
Association, the Cleveland Bar Association, the Allegheny County
(Pittsburgh) Bar Association, the Mississippi State Bar Asso-
ciation and the St. Louis Bar Association. So far as I am
advised they are all formed on the same model, and have for
their prototype the activities of the General Council of the Bar
in England; in short, they give advice in legal ethics. The
methods of the General Council of the Bar are explained in
Thomas Leaming’s most entertaining book, “A Philadelphia Law-
yer in the London Courts.”” They have been adopted and ex-
tended by the committee of the New York County Lawyers’ As-
sociation, of which I have been Chairman ever sinee it acquired
this power. I have seen the committee feel its way to its present
method of procedure, and have seen its methods adopted by the
Associations above mentioned. My connection with this commit-
tee has satisfied me of the real difficulty in the application of
recognized principles of legal ethics to exceptional situations.
T once heard a man facetiously say, when he looked at Story on
the “Conflict of Laws,” “Why, I supposed all law books had
for their subject the Conflict of Laws!”

So, also, the occasions are not rare when specifie situations
present, apparently at least, a call for the application of ocon-
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flieting principles of ethies. My eclerieal critic was per-
haps unaware, when he denounced a majority of the legal pro-
fession and the whole of legal ethics, that he had merely fallen
foul of a conflict of principles, where he thought one was so
strong as to render the other grossly immoral, while the accepted
view of the legal profession is to consider that the alleged im-
moral principle is the stronger of the two, and is really in its
last analysis not inconsistent with the other; but really a corollary
of it.

The cleric’s unformulated thought was that the duty of a
lawyer to the state completely overthrew his fancied duty to his
client; whereas, as a matter of fact, the state itself has through
its lawmaking body emphatically imposed upon the lawyer as his
supreme duty the duty of preserving his client’s confidences and
his advice given thereon. So when the cleric denounced two
lawyers by name to me for advancing such views, he was actually
denouncing them for declaring as the law of the state what the
legislature has solemnly enacted as law.

But it is not all cases of conflict of ethical principle which are
so easily solved, nor is it always easy to see that a given situa-
tion calls for the application of ethical prineiple. On our com-
mittee in the New York County Lawyers’ Association are 21 men,
chosen by the President of our Association, presumably because
they are supposed to have some acquaintance with accepted
principles of legal ethics. Some of the questions submitted to
us have occupied several meetings; we frequently pass a question,
after debate, from one meeting to another. Happily, the most
of our answers ultimately receive the unanimous approval of the
members present, but to get them into a shape where they receive
such approval is frequently a work of considerable skil. In
giving such answers a committee must have regard not only to
its center, but to its right and left, to its fianks and its rear; to
avoid saying something which will be misconstrued; to avoid
implied approval of some reprehensible practice which is not
expressed, but which may be read between the lines; to avoid
laying down as a general principle some proposition which may
be subject to extensive exeeption; to avoid being so idealistic as
to become impractical—all of these things have to be studied
and are studied with great care, and in a multitude of counsels
there is wisdom, or at least we think so.

In one question the committee came to a deadlock over a sup-
posed or fancied public policy embodied in the divoree law,
and the actual contrary construction of that law as repeatedly
announced by the Court of Appeals; the majority of the com-
mittee gave as much consideration as it conscientiously could to
the views of a substantial minority, and announced the views of
both majority and minority.

Frequently members who come to the meeting prepared to
apply one principle are convinced after debate that another
controls or modifies the first. Qur experience also satisfles us
abundantly that there are numerous members of the profession
seeking light; our committee gets only a fraction of the questions
which are propounded to its Chairman; many an inquirer ex-
presses himself as satisfied with the Chairman’s unofficial views
and withdraws his question from consideration by the committee;
others ask their questions in the first place of the Chairman
without any expectation or desire that they shall be put before
the committee; others insist that their questions shall go before
the committee, which in some instances has been eriticised for
entertaining and answering frivolous questions, or questions whose
answer is obvious; but the eritics do not know that the inquirer
was insistent and perplexed and craved an answer from the
committee.

When a matter strikes us as obvious, we are too apt to over-
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look that it may present a real problem to another mind. My
clerical friend was so impressed that it is morally wrong to pro-
tect the secrets of a client, when he thought that they onght to
be exposed, that he was ready to rush into print and denounce
the whole legal profession and the whole of legal ethies for the
contrary view, although if he had been fully advised he would

. have known that the express law of the state, the oath exaeted
from the lawyer, and the age-long practice of the common, the
civil and the ecclesiastical law all support the practice approved
of most lawyers, and that only the most impractical idealists
support their own views.

You may be interested to kmow the general character of the
questions answered by our committee. Without going into any
details I will merely enumerate them as including questions con-
cerning professional advertisements; the annulment of marriage;
bankruptey; collection agencies; collections; compensation of and
by an attorney; creditor’s committees; demand of damages; dis-
ciplinary measures; division of fees; divorce; acceptance of
employment; inconsistent employment; gratuitous services; per-
mitting a guaranty of honesty or efficiency as a means of pro-
curing employment; judicial ethies; judges; law lists; marriage;
firm names; patent attorneys; privileged communications; re-
ceivers, referees; relations to a elient; relations to other attorneys,
including friendly relations; foreign attorneys; adverse relations;
attorneys of other states, and employers; relations to the courts;
to a former preceptor; to third persons; of third persons to
attorneys; salaries; solicitation; students of law; threats; trade
organizations and witnesses.

I have referred at length to the work of this committee because
it is, at present, the most active agent I know in the field of legal
ethics. Its example led, I know, to the formation of the com-
mittees in Cleveland and St. Louis. I suspect that the com-
mittees in Mississippi and Pittsburgh were formed in consequence
of its activities. Its widespread influence has been due to its
liberal propaganda. The decisions of the General Council of the
Bar in England are published in “The Annual Practice.” When
our committee was formed we bad this example; it was decided
that the beneficial force of the advice would be multiplied if
the committee should publish it; in order to do so, it was
deemed necessary to have the specific question reduced to writ-
ing, and to answer in concise and sententions form, always,
however, directing attention to the principle of professional
ethies considered by the committee to be controlling. The next
question was where and how to publish. Our resources were
very meager, and the Association’s news is published only in a
few pages of a local monthly legal magazine, necessarily of limited
circulation. The committee gladly availed itself of this medium
of publicity, but naturally that was largely of merely local eir-
culation. So finally the committee used jts small appropriation
in printing about 300 copies, now increased to 500, of its answers
given each month, and mailing them to every legal periodical
and every law school in the United States and Canada. The
legal periodicals have done the rest. We get inquiries now from
many parts of the United States; they have come from Maine,
California, Arkansas and Michigan ; they come through the editors
of legal magazines, who publish our answers; they come from
local lawyers and from lawyers in the country distriets. But
better still, they have awakened an interest in the law schools
themselves. The latest evidence of this was a request from the
dean of one of the large schools in a western city, for a com-
plete set of the questions and answers for every man in his
senior class. Several deans and lecturers on legal ethies have
notified us of their utilization of our questions and answers in
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their class instruetion. as practical problems, which awaken actual
live intellectual interest as object lessons in ethies.

I have, perhaps, wearied you with my account of the pro-
-edure and efforts of one local committee, but to my mind it

_ves to illustrate that legal ethics is not a valley of dry bones,
but is a subject of vital present interest, not only to the legal
profession but to the whole public, as the body of principles
which governs that large class in the ecommunity to whom they
have committed, under the judiciary, the practical administration
of justice.

I trust that the coming generation of lawyers, of whom you
will form a part, will not suffer the awakened interest in this
subject to lag, or to return to that state of lethargy in which in
many communities it was buried when the committee of the
American Bar Association began its labors.
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POWER AND AUTHORITY OF GOVERNOR AND MILITIA
IN DOMESTIC DISTURBANCES*

A Brief by HENRY J. HERSEY.

IN 1903, the Western Federation of Miners ordered a strike of

the metalliferous miners in the Cripple Creek and Telluride dis- -

tricts in Teller and San Miguel Counties.

- Thereupon, armed forces of miners engaged in open resistance
to the enforcement of the laws of the state, overpowering the civil
authorities and destroying property and life until the sheriffs
and other public officers and citizens of the respective counties
were compelled to petition the governor to order out the Na-
tional Guard for the enforcement of the laws and the protection
of life and property. By these petitions, as well as by personal
sppeals, the governor was informed that the ecivil authorities
were wholly unable to enforce the laws, or to provide safety to
persons and property, or to suppress the armed forces of the
strikers and their sympathizers. An insistent demand was made
upon the governor that he perform his constitutional duty to en-
force the laws, suppress the insurrection, restore peace and order
and protect life and property by sending the militia into these
districts for those purposes.

After due consideralion the governor issued his proeclamation
declaring the county of San Miguel, where Telluride is situated,
to be in a state of insurrection and rebellion, and ordered the
adjutant general to proceed to that county with the necessary
troops and use such means as he might deem right and proper,
acting in conjunction with or independently of the civil authorities

* The United States Commission on Industrial Relations in-
vited Mr. Hersey to contribute to its work by preparing for it a
brief or analysis of the Moyer decision rendered by the Colorado
Supreme Court in 1904 and the decisions preceding and following
it upon the same lines, and in response to that invitation he pre-
pared this brief. Mr. Hersey was Deputy Attorney General of
Colorado during the labor strike in that state in 1903 and 1904
and represented the state in the numerous habeas corpus cases
during that period which grew out of the arrest and detention of
the labor leaders by the military authorities.

The Moyer case (reported in volume 35 of the Colorado Supreme
Court Reports beginning at page 159) is the leading case upon
the powers and duties of the governor and the militia, acting under
his orders, in domestic disturbances. The decision in that case
has since been approved by the United States Supreme Court and
by the courts of other states where similar cases have arisen.

The accompanying brief is the result not only of Mr. Hersey's
work in the Moyer cases, but also of further work in the ten
years since those cases were decided.
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of said county, as in his judgment and discretion the conditions
demanded, to restore peace and good order and to enforce obe-
dience to the constitution and laws of the state.

In pursuance of such executive order by the governor, as
commander-in-chief of the militia, the adjutant general pro-
ceeded with the troops to San Miguel County, and as a necessary
means, in his judgment, of suppressing the insurrection and
rebellion and of enforcing obedience to the constitution and laws
and restoring peace and order in said county, he caused the
arrest of C. H. Moyer, who was the president of the Western
Federation of Miners, because, in his judgment, Moyer was an
important factor in fomenting disorder, lawlessnéss and insur-
rection,

I may digress here to say that previous to the arrest of Moyer,
three other persons had been arrested and detained in the Crip-
ple Creek district by the military authoritieS, where the militia
had been sent some months previous, under the proclamation and
orders of the governor for the same purpose as they were subse-
quently sent into the Telluride district. Each of these three
persons was represented in their attempts to secure release from
military custody by the aid of writs of habeas corpus, by the
general attorneys of the Western Federation of Miners, Richard-
son and Hawkins, who appeared as the personal attorneys of
each of these persons. The first two arrested and detained by
the military authorities were Victor Poole and A. G. Paul. Each
of them applied on the same. day—Dee. 16, 1903—to the supreme
court of the state of Colorado for a writ of babeas corpus
against the military authorities, which writs were granted. The
final result in each case, however, was the dismissal of the pro-
ceedings. The other of the three persons arrested and detainéd
by the military authorities in the Cripple Creek district was one
Sherman Parker. Evidently his attorneys, who had failed to get
release for their former clients, Poole and Paul, in the state
supreme court, thought they would fare better in the United States
court, so on the 19th day of January, 1904, they presented
Parker’s petition for a writ of habeas corpus to Judge Hallett
of the United States circuit court at Denver. I appeared for
the sta'e (being deputy attorney general during all this period)
and resisted the application. Judge Hallett took the matter under
advisement and the next day denied the petition for the writ and
dismissed the proceeding. Judge Hallett’s opinion has never
been officially published, but in the course of his opinion he fully
sustained the power of the governor and the military authorities
to do all that they had done in arresting and detaining the
petitioner and held that it was entirely legal.

The arrest of Moyer by the military authorities at Telluride
occurred on the 29th day of March following, some two months
later than the Parker case, and the same attorneys appeared
again, this time for Moyer, and applied for a writ of habeas
corpus fo Judge Stevens of the distriet eourt at Ouray, Colo., a
county adjoining Telluride.

The writ was issued and served on the adjutant general and
the captain of the militia at Telluride, and upon the return day
thereof the attorney general and myself appeared before Judge
Stevens at Ouray and by proper motions and pleadings resisted
the application of Moyer for release upon habeas corpus.

In the answer or relurn to the writ, we set forth the proclama-
tion and executive orders of the governor above referred to, and
the existence of a state of insurrection and rebellion so proclaimed
and declared by the governor, and that it was the intention of the
military authorities, at the earliest day practicable and consist-
ent with the administration of justice in the suppression of
the insurrection and the restoration of order and peace, to turn
Moyer over to the civil authorities and eivil courts, but that under
existing conditions it was unsafe to do so; the answer also stated
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that they had been commanded by the governor, as commander-
in-chief of the militia, to decline to produce the body of Moyer
before the court.

In the answer or return we also contended that, under the

facis shown by the return, the court had no further jurisdiction
to proceed with the cause.
. Judge Stevens declined to permit us to present authorities or
to be heard in defense of the state’s position, and notwithstanding
the supreme court and the United States cireuit court had,
previously, in the three cases above referred to, under similar
circumstances denied similar petitions for habeas corpus, yet
Judge Stevens immediately, without even hearing us, fined the
adjutant general and captain of the militia five hundred dollars
($500) each, for not producing Moyer in court, and ordered the
sheriff to arrest and imprison them without bail until they should
obey the writ of habeas corpus, and also ordered that they pay
the fines to said Moyer.

The military authorities, however, declined to recognize the
order of the court and refused to be arrested by the sheriff, to pay
the fines or to release Moyer. Notwithstanding the three previous
decisions of the state supreme court and the federal court had
established the legality and soundness of the position of the
governor and the military authorities, yet desiring that the
questions involved shonld be still more thoroughly tested in the
courts, upon the advice of the attorney general and myself,
Adjutant General Bell sent out a writ of error from the supreme
court to the distriet court of Ouray County for the purpose of
reviewing Judge Stevens’ orders and judgment.

We applied to the supreme court, in behalf of the military
officers, for a supersedeas to stay the orders and judgment, above
referred to, which supersedeas was unanimously granted.

At the same time, Moyer’s attorneys applied in his behalf to
the supreme court for a new writ of habeas corpus, setting
forth all the proceedings in Judge Stevens’ court, as well as the
refusal of the military authorities to obey the distriet court’s
orders.

Simultaneously with the filing of Moyer’s petition for a writ
of habeas corpus, he applied to the supreme court for an order
admitting him to bail, to secure his release from the custody of
the military authorities pending final hearing. Elaborate argu-
ments were made by counsel for Moyer for his release upon bail
and opposed by us, after which the supreme court unanimously
denied Moyer’s application for release upon bail. The opinion
was rendered by Mr. Justice Steele, and will be found in volume
35, Colorado Supreme Court Reports, page 154. Upon the
refusal of the supreme court to admit Moyer to bail, he was by
order of that court remanded to the custody of the military
authorities pending the final hearing and determination of his case.

The writ of habeas corpus was issued, however, and served
upon the adjutant general and captain of the militia; and later,
when the case was before the supreme court for oral argument
upon the final hearing, Moyer was produced in court by the
military authorities and remained present during all the time
his case was being heard, but, of course, he was attended by the
adjutant general and the captain of the militia, in whose
custody he was and who were respondents or defendants in the
habeas corpus proceedings.

Previous to the oral argument of the case, however, the ad-
jutant general, following the usual course in habeas corpus
proceedings, made his answer or return to the writ, in which
he set forth the proclamation of the governor, above referred
to, declaring San Miguel County to be in insurrection and re-
bellion, and also the executive order of the governor, above re-
ferred to, ordering the adjutant general to proceed to San
Miguel County and suppress the insurreetion.
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The answer or return also stated that in the judgment of the
governor and military authorities it was necessary to arrest and
detain Moyer in order that the insurrection might be suppressed

“and peace and order restored and obedience to the constitution

and laws enforced. To this return was appended a certificate
‘by the governor asserting the truth of the facts stated in the
re.urn or answer of the adjutant general and, in addition thereto,
adviging the supreme court fully of the gravity and seriousness
of the situation, even giving the court a portion of the evidence
submitted to the governor before he issued his proclamation
and orders, among which was the statement of the sheriff and
others as to the lawless conditions in San Miguel County and
the total inability of the eivil authorities to protect life and
property, and their request to and demand of the governor that
he immediately order the National Guard into active service in
that county. The governor also certified to the supreme court that
the insurrection and rebellion, declared in his proclamation to
exist, had not been fully suppressed, owing to its magnitude and
the number of lawless persons aiding and abetting the same,’
and that the ordinary civil authorities were wholly powerless
to cope with the situation.

Moyer, through his attorneys, sought to take issue with the
facts set forth in the answer or return of the adjutant general
and the certificate of the governor by formal reply thereto, deny-
ing the existence of the facts stated by the adjutant general and
the governor.

As both the facts, out of which this case arose, and the legal
questions involved and decided therein, have been misstated, not
only by some persons who have testified before your commission
at its hearings in Denver, but also from time to time in the publie
press and in public meelings, it is most important to remember
that the propoesition of law for which we eontended and which
the courts have sustained was this:

That when the answer or return of the military authorities has
been filed and presented to the court showing that the governor, in
pursuance of his constitutional power and duty to enforce the laws
and suppress insurrection, had issued @ proclamation declaring a
portion of the state to be in insurrection and rebellion and that
the governor had ordered the militia into the field to suppress
such insurrection and enforce obedience to the constitution and
laws and to restore peace and order, and when such return also
showed that as a means thereto, the military authorities, acting
under the governor’s orders as governor and commander-in-chief,
had deemed it necessary to arrest and detain any person or per-
sons in their judgment aiding and abetting the insurrection and
had arrested and detained such persons that thereupon the juris-
diction of the court immediately ceased.

That is quite different from the proposition that either the
writ or the privilege of the writ of habeas corpus was or
could be suspended by the governor; that proposition was not
involved in the Moyer case and neither was the question of martial
law involved; so I shall not discuss them here. I only mention
them because it has been erroneously stated that those matters
were involved.

It is also important to know that we contended that the
governor and military authorities in acting as they did were as
fully and truly within the constitution and laws of the state
as are the civil authorities when upon flling of a criminal com-
plaint the court issues a warrant and the sheriff arrests the per-
son charged with the erime and puts him in jail; in other words,
if the governor in obeying the express command of the comstitu-
tion to “take care that the laws be faithfully executed,” and “to
suppress insurrection,” finds it necessary to arrest and detain a
person, that is as truly a legal act and a legal arrest and deten-
tion, and also as definitely required by the constitution and stat-
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utes, as is an arrest and detention by a sheriff upon a criminal
warrant.

The former is a summary procedure to effectively meet extreme
cases and conditions threatening the very life of the state, while
the latter is a more common and familiar procedure to meet the
ordinary and usual violations of law not striking at the very
existence of the government.

The above proposition was not only sustained by the Colorado
supreme court in the Moyer case, but by the United States
circuit court in two cases (In re Sherman Parker, . . . and
Moyer v. Peabody, infra), but later by the United States supreme
court in Moyer v. Peabody, infra.

Briefly stated the first and fundamental proposition involved
in the Moyer case was: ;

(1) That under the constitution and statutes of the state of
Colorado, it is the duty of the governor to determine as a fact
when such conditions exist as comstilute an insurrection and
which require him to call out the militia to suppress it, and that
his determination of that fact canmot be disputed, and is com-
clusive upon all other depariments of government and upon all
other persons whomsoever.

That proposition, the supreme court of Colorado in the Moyer
case held was sound, and in so holding it followed the law as it
has existed in this country from the earliest times to the present
day, as we shall now see. .

Under the constitutions of our several states, as well as under
the federal constitution, our state and national governments are
divided into three separate departments each distinet and su-
preme in its own sphere, neither of which can encroach upon
the other and none of which can control any of the others in
the exercise of its special funetions.

The provisions of the Colorado constitution upon the matters
now under discussion are in no essential particulars different
from the constitutions of other states.

The constitution expressly imposes upon the governor certain
tmporiant executive powers and duties, namely:

“The supreme executive power of the state shall be vested in
the governor, who shall take care that the laws be faithfully
executed.”—Colo. Const., Sec. 2, Article 4.

It also provides that the governor “shall be commander-in-
chief of the military forces of the state” and that “he shall have
power to call out the militia to execute the laws, suppress in-
surrection or repel invagion.,”—Colo. Const., See. 5, Article 4.

These are the positive and express commands by the whole peo-
ple to the governor, embodied in their constitution, and neither the
judicial nor the legislative department can usurp any of these
powers nor interfere with them. All that either of the other
two departments ecan do, and what they must do under the
constitution, is to aid the governor and not hinder or prevent
him in performing his constitutional duties.

The legislature of Colorado to aid the governor, early in its
history, passed a National Guard act which has since been
amended from time to time. When the Moyer case arose, and
for some years prior thereto, the National Guard act provided as
follows :

“The Ndtional Guard of Colorado shall be governed by the
military law of the stats, the code of regulations, the orders
of the governmor, and wherever applicable by the regulations,
articles of war, and customs of the service in the United States
Army.”—Colo. Session Laws, 1897, page 198, Seec. 1.

The same act also provided that:

“When an invasion of or insurrection in the state is made or
threatened, the governor shall order the National Guard to repel
or suppress the same.”—Colo. Session Laws, 1897, p. 204, Sec. 2.

These statutes show not only the purpose of the legislative

department to aid the executive department in the performance
of the latter’s constitutional duties, but also clearly evidence the
intention of the legislature to eliminate all possible question or
controversy that “the orders of the governor” to the National
Guard are as much the law of the state when the militia is called
out by the governor to aid him in the enforcement of the laws,
or in suppressing an insurrection, as are the orders of any
court in matters properly before it.

The duty therefore having beenm imposed upon the governor
by the constitution to “take care that the laws be faithfully exe-
cuted” and “to call out the militia to execute the laws, suppress
insurrection or repel invasion” as the exclusive duty and function
of the executive department of the govermment it follows, under
our theory and form of government, that neither the legislative
nor judicial deparitment can encroach upon that exclusive juris-
diction, or function, of the executive department by interfering
with, or controlling, the discretionary ezercise of his constitu-
tional powers and duties.—14 American and Eng. Ency. of Law
(2d Ed.), 1106; 6 American and Eng. Ency. of Law (2d Ed.),
1006 (1); 1008 (b); 1010 (2a); 1012 (c); 1014 (title, “Gov-
ernor”).

For a very able opinion, out of many, upon the above prop-
osition, I refer to the following rendered in 1839 by the supreme
court of Arknsas.—Hawkins v. Governor, 1 Arkansas 570, 589-
596. ’

In other words, where the governor under the constitution and
statutes has a duty to perform he is required to exercise his
discretion, and, when he has determined the existence of the
facts necessary to call into exercise that discretion, no court has
jurisdietion to inquire into the truth or falsity of the facts, for

_the governor alone is the sole judge.

Perhaps the earliest case in the United States where this
proposition was announced was the celebrated case of Marbury
v. Madison, decided by the supreme court of the United States
in 1803, wherein that great chief justice, John Marshall, said
for the court that

“By the constitution of the United States the President is in-
vested with certain important political powers, in the exercise
of which he is to use his own discretion, and is accountable only
to his country in his political character and to his own con-
science.”—Marbury v. Madison, 1 Cranch (U. 8.), 137, 165-
166.

The court then, immediately after the above quoted sentence,
discussed the act of Congress authorizing the President to ap-
point certain officers to act by his authority and under his orders
and held that their acts are the President’s acts, adding,

“And whatever opinion may be entertained of the manner in
which ezxecutive discretion may be used, still there exists, and
can exist, no power to control that discretson.”

And the court further held that

“The acts of such an officer, as an officer, can never be ez-
aminable by the. courts”—Idem, 166.

We see, therefore, that the first and fundamental proposition
involved in the Moyer case was decided to be the law in this
country over one hundred years before the Moyer case was de-
cided. )

The next case was decided by the supreme court of New York
in May 1814. In that case it was necessary to determine the
question of the President’s powers under an act of Congress
approved Feb. 28, 1795, which gave to the President authority
to call forth the militia “to execute the laws of the Union, suppress
insurrections, and repel invasions” (it should be noted that the
language of this act is practically identical with the Colorado
constitution and statutes which I have quoted above).

The supreme court of New York in that case held that the
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President of the United States alone is made the judge of the hap-
pening of the event which requires the calling out of the militia,
and that in such case the President acts upon his own respon-
sibility, under the constitution.—YVanderheyden v. Young, 11
Johnson’s Reports (N. Y.), 150, 158. .

The same act of Congress, and the same question, was before
the United States supreme court in 1827, and that learned tribu-

nal followed the New York case and held, in an opinion by Mr.

Justice Story,

“That the authority to decide whether the exigency has arisen,
belongs exclusively to the President, and that his decision is
conclusive upon all other persons.”—Martin v. Mott, 12 Wheaton
(U. 8.), 19, 30.

In our briefs in the Moyer case we cited the foregoing cases,
as well as others, among them another case decided by the
United States supreme court in 1849, growing out of Dorr’s
Rebellion in Rhode Island, wherein the supreme ecourt of the
United States again held to the same effect.—Luther v. Borden,
7 Howard (U. S.), 1, 43-45.

All these cases were considered by the supreme court of
Colorado and followed in the Moyer case.

We find, therefore, that the fundamental proposition involved
in the Moyer case has always (and necessarily so under our
theory and form of government) been the unquestioned law in
this country.

In our briefs and arguments in the Moyer case, we cited
numerous other cases in support of the various propositions in-
volved, among others, an Idaho.case growing out of the Ceour
d’Alene strike, where the supreme eourt of Idaho went much
farther than the supreme court of Colorado was asked to go,
or did go, in the Moyer case. In that ease, the supreme court of
Idaho held not only that the facts set forth in the governor’s
proclamation could not be disputed and would not be inquired
into, or reviewed, by any court, but also held that the privilege
of a writ of habeas corpus might be suspended by executive
action.—In re Boule, 6 Idaho 609.

But, as I have before stated, the governor of Colorado did not
suspend the privilege of the writ of habeas corpus in the Moyer
case and so that proposition was not involved, and I, there-
fore, do not discuss it here. _

The next question involved in the Moyer case, and the really
practical question, was this:

(2) Were the arrest and detention of Moyer under the facts
narrated, illegal?

The answer to this question, we shall now see, must be in the
affirmative.

Of course, to answer this question correctly the fundamental
proposition which I have just discussed and which was briefly
stated in the paragraph I have numbered (1) above, bad to be
first answered; and perbaps I should have made this second
question the first, but as I consider the other more fundamental
and as rather leading up to this practical question, I have
discussed it here first.

It is an elementary rule of constitutional and statutory con-
struction (as was held in the Moyer case) that

“When an express power i8 conferred, all necessary means
may be employed to exercise it which are not expressly or im-
pliedly prohibited.”—In re Moyer, 35 Colorado Supreme Court
Reports, 159, 166; citing 1 Story on the Constitution, See. 434.

The constitution having, therefore, by its express commands
imposed upon the governor the duty to “take eare that the laws
be faithfully executed,” and having expressly made him “com-
mander-in-chief of the military forces of the state” and also
commanded him “to call out the militia to exeente the laws, sup-
press insurrection,” ete., it necessarily follows, that he may and

can employ all the means which, in his judgment, are necessary to
be used to execute the laws and to suppress insurrection.

It also necessarily follows from the foregoing that the executive
(being the President in the case of the national government and
the governor in the case of the state government) when he has
called out the militia to enforce the laws or to suppress an in-
surrection and has determined that it is necessary to arrest and
detain any person, and has made such an arrest and detention,
has done a perfectly lawful aet, and his decision cannot be ques-
tioned or interfered with, or set aside, by the ecourts, or any other
department of government.

Ultimate authority must rest somewhere, and, under both
our federal and state constitutions in such cases and under such
conditions as we are now considering, it rests with the Chief
Ezxecutive of the nation, or state, according to whether it is a
national or state matter.

The law as to ultimate authority was well stated by that emi-
nent constitutional jurist, Judge Cooley, in rendering the opinion
of the supreme court of Michigan, where the court held that

“The law must leave the final decision upon every claim and
every controversy somewhere, and when that decision has been
made, it must be accepted as correct. The presumption is just
as conclusive in favor of executive action as in favor of judi-
cial.”—People Ex rel. Sutherland v. Governor, 29 Mich. 320,
330-331.

In the recent strike of the coal miners in Colorado it became
necessary for the President of the United States to send the
federal troops into Colorado, and I have yet to hear that any-
one, lawyer or layman, has had the temerity to even suggest that
the President’s action was illegal, or that the courts could in-
quire into the necessity of such act, or in any way interfere with
it. To state the proposition is to make its absurdity immediately
apparent.

The constitution and statutes having vested the governor with
the exclusive powers and duties above referred to, and all the
courts (beginning with Marbury v. Madison, supra, decided by the
United States supreme court in 1803) having uniformly sus-
tained the power and duty of the Chief Executive in the premises
and having also decided that he is the sole and exclusive judge of
the existence of facts calling into operation his executive powers
and duties and that he ecannot be controlled or interfered with in
the performance of such duties by any other department of the
government, it naturally followed that the supreme court of
Colorado, when the Moyer case came before it, in ohedience to
the constitution was compelled to decide, as it did decide:

(a) That where the governor has called out the militia to sup-
press an insurrection the militia has authority to arrest and im-
prison any person participating in, or aiding, or abetting, such
insurrection and to detain such person in custody until the insur-
rection is suppressed:

(b) That under such circumstances the military authorities
are not required to turn such arrested persons over to the civil
authorities during the continuance of the insurrection, but can
detain them until the insurrec!ion is suppressed, when they
should be turned over to the ecivil authorities to be tried for
such offenses against the law as they may have committed :

(c) And as a further logical conclusion, that where the militia
is engaged in suppressing an insurrection and has arrested a
person for aiding and abetting such insurrection, his arrest is
legal, and his detention in the custody of the military authorities
until the insurrection is quieted is also legal, and the court will
pot interfere to release such person upon a writ of habeas cor-
pus.—In re Moyer, 35 Colo. Supreme Court Reports, 159.

The foregoing propositions have all been sustained, since the
Moyer decision, by the federal courts in litigation instituted and
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. prosecuted by Moyer after peace and order had been restored and
Moyer had been released from military custody by the military
authorities.

After the strike was over Moyer’s attorneys, Richardson and
Hawkins, brought a suit for him in the United States court at
Denver against Governor Peabody, the adjutant general and
the captain of the miliiia at Telluride, claiming that because of
his arrest and detention by the military authorities, acting under
the orders of the governor, Moyer’s constitutional rights had
been violated and that he had been damaged in the sum of one
hundred thousand dollars ($100,000) and asked for body execu-
tion. In that suit Moyer claimed in substance that the Colorado
supreme court’s decision in the habeas corpus case, above dis-
cussed, had violated the federal constitution by depriving him of
his liberty without due process of law. In this case the same
questions were again involved and argued as were involved and
argued in the habeas corpus case, and again Moyer was defeated
in his contentions. Judge Lewis, who sat in the trial of the case,
dismissed the case and in his opinion fully sustained the power
and duty of the governor and military authorities in the premises
and followed the decision of the supreme court of Colorado in
the Moyer case.—Moyer v. Peabody et al., 148 Federal Reporter,
870.

Moyer then took the case to the United States supreme court
and in January, 1909, that learned tribunal, in an able opinion
by Mr. Justice Holmes, unanimously reached the same conclusions
as had five years before been reached by the Colorado supreme
court and fully sustained the power and duty of the governor
to do all that was done in the Moyer case.—Moyer v. Peabody et
al., 212 U. S. Supreme Court Records, 78.

I shall not quote the learned opinion in full, hoping that the
commission will read it from the official report above cited, but I
feel it important to give a few extracts therefrom.

It is interesting to know from the opinion in that case, that
Moyer and his attorneys had, during the intervening years, learned
that they could not lawfully dispute the faets of the governor’s
declaration or proclamation, for the United States supreme court
says in its opinion,

“It is admitted, as it must be, that the governor’s declaration
that a state of insurrection existed, i8 conclusive of that fact.”
—Idem 83. ’

The court, after discussing other familiar summary proceed-
ings such as in tax matters and executive decisions for exclusion
of aliens from the country, and the Colorado constitution and
statutes involved, and referring to the arrests by the military
authorities as a means of suppressing insurreection, says,

“Such arrests are not necessarily for punishment, but are by
way of precaution, to prevent the exercise of hostile power.”—
Idem 84-85.

The supreme court of the United States later in the opinion
shows clearly that such arrest and detention is perfectly legal and
as truly so as is the arrest and detention under the ordinary
process of the ecivil courts, when the court said,

“When it comes to a decision by the head of the state upon a
matter involving its life, the ordinary rights of individuals must
yield to what he deems the necessity of the moment. Public
danger warrants the substitution of executive process for judicial
process.”—Idem 85,

And thereby the United States supreme court held that the
arrest and detention of Moyer by the military authorities was per-
fectly legal and sustains the proposition that I announced earlier
in this letter that if the governor in obeying the express com-
mands of the constitution to “take care that the laws be faithfully
executed,” and “to suppress insurrection,” finds it necessary to
arrest and detain a person, that is as truly a legal act and deten-

tion, and also as definitely required by the eonstitution and
slatutes, as is an arrest and detention by a sheriff upon a criminal
warrant.

Since these several Moyer cases were decided by the supreme
court of Colorado and the ‘federal courts, similar cases have
arisen in the states of West Virginia and Montana, each of whieh
states has followed the decision of the Moyer cases in the supreme’
court of the state of Colorado and in the federal courts.

The first of these cases was before the supreme court of appeals
of West Virginia, several habeas corpus cases being heard and
decided together. Among them was one in which it appears that
Mary Jones (who has also figured in the recent Colorado coal
miners’ strike, and is commonly known as “Mother” Jones) who
had been arrested and imprisoned by the military authorities of
West Virginia, acting under orders of the governor of that state,
sought release therefrom by a writ of habeas corpus.

Similar questions were involved in that case as were involved
in the Moyer case, and the same coriclusion was reached by that
court as had been previously reached by the supreme court of
Colorado and the United States supreme court; and the cases
cited in the opinion of that case, in support of its decision, were
also cited and presented to the supreme court of Colorado for
its consideration in the Moyer case.—In re Jomes (and three
other cases), 71 West Virginia, 567; Ann. Cas.,, 1914 C., page 31.

That case was decided March 21, 1913, and just one year there-
after, on March 31, 1914, another case involving similar questions
was before the supreme court of appeals of West Virginia. In
the latter case, that court issued its writ of prohibition against
one of the circuit courts of that state prohibiting it from en-
tertaining jurisdiction in a certain action there pending brought
against the governor of the state, as governor and com-
mander-in-chief of the military forces and certain officers of the
National Guard, acting under the governor’s orders, who had sup-
pressed and destroyed a Socialist newspaper, as a means of
suppressing an insurrection existing in said state.

The basis of the decision, prohibiting the lower court from
hearing the case, was that the governor could not be held to
answer in the ecourts in an action for damages resulting from the
carrying out of his orders issued in the discharge of his official
duties and that his proclamation, warrants and orders made in
the discharge of his official duties are as mueh due process of
law as the judgment of a court. In this decision the supreme
court of appeals of West Virginia again followed the decisions
in the Moyer cases above referred to and the other cases which
the Moyer cases followed.—Hatfield v. Graham (West Virginia),
81 Southeastern Reporter 533.

The Montana case, to which I have referred, was one in which
the militia had arrested and detained the petitioners who sought
their release from military custody by habeas corpus upon the
same grounds as did Moyer in the Colorado case. The supreme
court of Montana rendered its decision on October 8, last. In
that case, following the Moyer case in Colorado, and the other
cases above referred to, the supreme court of Montana held that
the governor had authority to proclaim a state of insurrection
to exist in a county of the state and to detail the militia of the
state to suppress it and that his determination of the existence
of an insurrection was conclusive and binding upon the court and
all other authorities.

The Montana supreme court in specifically referring to the
Moyer cases decided by the Colorado supreme court and the
United States courts after quoting extensively from them said,

“The reasoning of these cases, properly understood and strietly
confined to its proper sphere, we take to be umanswerable, and
to be entirely applicable to the right and duty of the governor
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and the militia, under our constitution and laws.”’—Ex Parte
MecDonald et al. (Montana), 143 Pacific Reporter 947, 949, 951.

In the foregoing analysis, I have by no means exhausted the
adjudicated cases upon the questions involved, for to do so would
prolong this brief beyond all reasonable limits. What I have
endeavored to do is to show that the opinion and judgment of the
supreme court of Colorado in the Moyer case is based upon the
positive and express mandates of the constitution; that it is not
an isolated ease, but on the contrary is one of many eases upon
similar propositions decided by the highest courts of our country,
beginning with Chief Justice John Marshall’s decision in Marbury
v. Madison in 1803 down to the present time.

For the supreme court of Colorado to have rendered any other
decision than it did would have been an encroachment by the
judicial department upon the exclusive funetions of the execu-
tive department and to have been a deliberate violation of the

constitution.

Qases of Interest.

Power oF MUNICIPALITY To EsTaBLisH WooDYARDS.—In Jones
v. City of Portland (Me.) 93 Atl 41, a statute was held con-
stitutional which authorizes cities and towns to establish perma-
nent woodyards to sell fuel at cost. The court declared that
though the money -to purchase the property was to be raised
by taxation the statute was not void as working a deprivation
of property without due process of law contrary to the Con-
stitutions of the United States and Maine.

ApMmissiBILITY IN EviDENCE OF RapiograrH.—In Doyle v.
Singer Sewing Mach. Co. (Mass.) 107 N. E. 949, which was
an action for damages for injuries to the plaintiff’s nose, it was
held that a radiograph was properly admitted to prove to the
jury the existence of certain physical defects in and about the
bony structure in the front of the plaintiff’s head, around the
eyes and upper part of the nose. The court said: “The evidence
was relevant to the issue before the jury. The radiograph was
taken by Dr. Liebman, who testified that he was clinical assistant
at the Massachusetts Charitable Eye and Ear Infirmary; that
he had been connected therewith since 1910, and had charge of
the X-ray department; that he took four negatives of the plain-
tiff’s head; that they were correct representations of the condition
of the bones in the front of the plaintiff’s face and of the sinus
as it was on May 27, 1914. The judge admitted the evidence
of the negatives and the defendant duly excepted. The record
does not show that the defendant questioned the qualifications
of Dr. Liebman to take the radiographs, or so much as asserted
to the judge that the position of the negative with reference to
the camera was improper, unfair or fraudulent. Nor is there
anything to indicate that the judge’s preliminary ruling was
biased or not governed by rules of law. The evidence was prop-
erly admitted and the exception must be overruled.”

Vaumiry oF Statute Liviming Hours oF Lasor oF WOMEN
IN CERTAIN OcCCUPATIONS.—The United States Supreme Court
in Bosley v. McLaughlin, 35 Sup. Ct. Rep. 345, has decided that
the California statute limiting the hours of labor of graduate
women pharmacists and women student nurses to eight in one
day or forty-eight in one week is not invalid as denying to them
the freedom of contract guaranteed by the United States Con-
stitution. Mr. Justice Hughes, writing the opinion of the court,
says: “As to liberty of contract.—The gravamen of the bill
is with respect to the complainant Nelson, a graduate pharma-

cist, and the student nurses, As to the former, it appears that
a statute of California limits the hours of labor of pharmacists
to ten hours a day and sixty hours a week. Stat. Cal. 1905, p.
28. In view of the nature of their work, and the extreme im-
portance to the public that it should not be performed by those
who are suffering from over-fatigue, there can be no doubt as to
the legislative power reasonably to limit the hours of labor in that
occupation. This, the appellants expressly concede. But this
being admitted to be obviously within the authority of the legis-
lature, there is no ground for asserting that the right to con-
tractual freedom precludes the legislature from prohibiting
women pharmacists from working for more than eight hours a day
in hospitals. The mere question whether in such case a practical
exigency exists, that is, whether such a requirement is expedient,
must be regarded as a matter for legislative, not judicial, con-
sideration. The appellants, in argument, suggest a doubt
whether the statute is applicable to the student nurses, but the
bill clearly raises the question of its validity as thus applied,
and urges the serious injury which its enforcement would entail
upon the hospital. Assuming that these nurses are included,
the case presented would seem to be decisive in favor of the
law. For it appears that these persons, upon whom rests the
burden of immediate attendance upon, ‘and nursing of, the
patients in the hospital, are also pupils engaged in a course
of study, and the propriety of legislative protection of women
undergoing such a discipline is not open to question. Consid-
erations which, it may be assumed, moved the legislature to action,
have been the subject of general discussion, as is shown by the
bulletin issued by the United States Bureau of Education on the
‘Educational Status of Nursing.’”

OPERATION OF FREIGHT CaRS ALONG HIGHWAY AS ADDITIONAL
SERVITUDE.—In Perey v. Lewison, ete.,, R. Co. (Me.) 93 Atl
43, it was held that for a street railway company authorized to

| carry freight to transport it in ordinary railroad cars imposes

no additional servitude on the highway. The court said: “The
doctrine that the grant of the power to construect and operate
a street railroad along a highway imposes no additional servi-
tude for which the abutting owner is entitled to additional ecom-
pensation is not denied by the plaintiff. This doctrine has been
thoroughly elucidated in the modern cases of Briggs v. Railroad,
79 Me. 363, 10 Atl. 47, 1 Am. St. Rep. 316, and Taylor v. Rail-
way, 91 Me. 103, 39 Atl. 560, 64 Am. St. Rep. 216, and the rea-
sons for the doctrine need not be repeated here. But it is sug-
gested in argument that the rule is, or ought to be, different,
when a street railroad company is authorized to transport freight
in freight cars, especially in the freight cars of a steam railroad
company. We do not think so. The reasons given in the Briggs
and Taylor cases why the changed methods of transportation of
passengers do not result in an additional servitude apply with
equal force to changed methods in transporting property. The
right of public travel includes the right to transport property in
drays and wagons. To transport it in cars is but another, and
more modern, way of transporting it. And in the Taylor case
the court said it is ‘no matter whether the vehicle carries pas-
sengers or freight, or passes intelligence along its contrivance.’
So that we think the right to haul freight in cars, if the right
exists, imposes no additional servitude upon the land in a street
over which the railroad runs, and affords no reason for saying
that the legislative grant of the right is unconstitutional, as im-
pinging upon the constitutional provision which forbids the taking
of private property for public uses without just compensation.”

IMPUTATION THAT WHITE WOMAN Was CoLORED A8 LiBEL.—
In Jones v. R. L. Polk & Co., (Ala.) 67 So. 577, the facts showed
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that the appellant sued appellee in an action of libel for that
appellee falsely, maliciously, and with intent to defame her, pub-
lished of and concerning her in a book known as “Selma City
Directory” that appellant was a colored person, ete. The proof
was that on page 180 of the directory printed by appellee appel-
lant’s name was printed with an asterisk before it. On page
87 of the same book it was shown that an asterisk before a
name denoted that the person named was colored. Appellant’s
name was printed in the same column with a dozen or more
Joneses, some of whom were properly designated as colored.
Appellant was of pure Caucasian descent. On these facts the
judgment of the eourt below for the appellee was affirmed. Judge
Sayre said: “The general statement that a person is ‘colored’
imputes no crime, no miseconduct, no mental, moral, or physical
fault for which one may be justly held accountable to public
opinion; and yet in the peculiar social conditions prevailing in
this jurisdiction, to publish of and concerning a white woman
that she is colored, meaning that she is a negro, or has negro
blood in her veins, is libelous within the definition of libel com-
monly found in the books. Flood v. News & Courier Co., 71 S.
C. 112, 50 S. E. 637, 4 Ann. Cas. 685. Whether, then, such a
publication is libelous in any particular case depends upon ecir-
cumstances. Here then is room for innocent mistakes. Appellee
offered evidence that this asterisk got in front of appellant’s name
by mistake of the printer hired by it to print its directory, and
that immediately upon discovery of the error it was corrected,
and on this evidence, under the charge of the court stating the
law of the case, the jury acquitted appellee. Appellee’s evi-
dence made a case on which it was proper to leave it to the
jury to find whether appellee’s publication came within the sav-
ing of the following prineiple of the law of libel: The publisher
of matter, in its nature calculated to defame and injure another,
but not necessarily libelous, must be presumed to have intended
to do that which the publication is calculated to bring about,
and so must be presumed to have made the publication with malice,
unless he can show the contrary; and it is for him to show the
contrary. In other words, appellee was properly allowed to
acquit itself by satisfying the jury that it made the publication
complained of neither recklessly nor with knowledge that the same
was libelous.”

VALIDITY OF STATUTE PROHIBITING CARRYING OF INTOXICATING
Liquors INTO SociaL CrLu.—The case of State v. Phillips,
(Miss.) 67 So. 651, involved the validity of a statute as follows:
“That no intoxieating liquor within the meaning of this act shall
be kept in any locker or other place in any social club or organ-
ization for use therein, and all persons earrying such liquor to
such club or locker for use therein or keeping the same for such
use shall be guilty of a violation of this act.” In the court
below the statute was held invalid, but the judgment of the court
below was reversed by the Supreme Court, which said: “The
Supreme Court of the United States has uniformly held that the
adoption of the fourteenth amendment of the Constitution did
not have the effect of denying to the state power to preseribe
‘regulations to promote the peace, health, morals, education, and
good order of the people’ It may be said that the presence
and use of intoxicating liquors at a place where a number of
people gather for the enjoyment of social intercourse would
have a tendency to disturb the peace and quiet of the people
there assembled. It is not a stretch of the imagination to assume
that one intoxicated man may, and indeed frequently does, annoy,
disgust, and offend the moral sense of a large number of other
people engaged in the discussion of serious and important social
questions. The affectionate, or the bellicose, inebriate ean do

much to arouse the ire and invite the active resentment of his
victims. And so the legislature deemed it wise to protect the
members of social clubs, and thus promote the public peace by
preventing the carrying of intoxicants into the clubrooms—to be
kept or used there—to the discomfort of sober members and to
the peril of the public peace. This thought was no doubt in the
legislative mind, in so far at least as the statute might apply

to the class of social clubs organized and conducted for the

encouragement of social intercourse, and for the improvement
and enjoyment of their fortunate members. There was another
thought which probably prompted the legislation in question. It
is well known to those familiar with the enforcement of the laws
against the sale of intoxicants that many schemes, artifices, and

. devices have been originated for the purpose of evading the law.

Clubs and lodges have been organized for no other purpose than
to sell intoxicating liquors. The conscienceless promoters often
select names for their club or lodge which suggest to the un-
initiated that these organizations have no purpose other than
to assist the moral and religious element of the community in
every movement having for its purpose the moral welfare of the
community. To check the pernicious and cunning activities of
the professional eriminal—the man who, once a blind tiger, is
always a blind tiger—the legislature adopted a broad classifica-
tion to -cover any and all social clubs. This was necessary to
make the statute at all efficient.”

Varmity OoF STATUTE PrOvIDING FOR CENSORSHIP OF MOTION
PicTure FiLms.—An Ohio statute creating a state board of cen-
sors to pass on motion picture films before their exhibition in the
state, was declared valid in the Mutual Film Corporation v. In-
dustrial Commission of Ohio, 35 Sup. Ct. Rep. 387. It was the
opinion of the court that the statute was not an unlawful burden
on interstate commerce; nor was it in violation of the Ohio Con-
stitution guaranteeing freedom of speech and publication. Mr.
Justice McKenna, in support of the decision, used language in
part as follows: “The censorship . . . is only of fllms in-
tended for exhibition in Ohio, and we can immediately put to
one side the contention that it imposes a burden on interstate
commerce. It is true that, according to the allegations of the
bill, some of the films of complainant are shipped from Detroit,
Michigan, but they are distributed to exhibitors, purchasers,
renters, and lessors in Ohio, for exhibition in Ohio, and this
determines the application of the statute. In other words, it is
only films which are ‘to be publicly exhibited and displayed in
the state of Ohio’ which are required to be examined and censored.
It would be straining the doctrine of original packages to say
that the films retain that form and composition even when un-
rolling and exhibiting to audiences, or, being ready for renting
for the purpose of exhibition within the state, ecould not be dis-
closed to the state officers. If this be so, whatever the power
of the state to prevent the exhibition of films not approved,—
and for the purpose of this contention we must assume the power
is otherwise plenary,—films brought from another state, and only
because so brought, would be exempt from the power, and films
made in the state would be subject to it. There must be some
time when the films are subject to the law of the state, and
necessarily when they are in the hands of the exchanges, ready
to be rented to exhibitors, or have passed to the latter, they are
in consumption, and mingled as much as from their nature they
can be with other property of the state. . . . It cannot be put
out of view that the exhibition of moving pictures is a business,
pure and simple, originated and conducted for profit, like other
spectacles, not to be regarded, nor intended to be regarded by
the Ohio Constitution, we think, as part of the press of the
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country, or as organs of public opinion. They are mere repre-
sentations of events, of ideas and sentiments published and
known; vivid, useful, and entertaining, no doubt, but, as we
have said, eapable of evil, having power for it, the greater
because of their attractiveness and manner of exhibition. It was
this capability and power, and it may be in experience of them,
that induced the state of Ohio, in addition to prescribing penal-
ties for immoral exhibitions, as it does in its Criminal Code, to
require censorship before exhibition, as it does by the act under
review. Wae cannot regard this as beyond the power of govern-
ment. It does not militate against the strength of these consid-
erations that motion picturés may be used to amuse and instruet
in other places than theaters,—in churches, for instance, and in
Sunday schools and public schools. Nor are we called upon to
say on this record whether such exceptions would be within the
provisions of the statute, nor to anticipate that it will be so
declared by the state courts, or so enforced by the state officers.”

CRIMINAL ASSAULT BY AUTOMOBILE.—In a case of first im-
pression decided by the Supreme Court of New Jersey, namely,
State v. Schutte, (N. J.) 93 Atl. 112, it was held that a eriminal
assault may be committed with an automobile driven along a
public street at an excessive rate of speed that endangers the
safety of other persons and actually results in sueh an injury,
and that the driving of an automobile at an excessive rate of
speed is a wilful act likely to inflict injury from which the malice
and intention to infliet injury, which are the essentials of a erim-
inal assault, may, if the circumstances so warrant, be implied.
Judge Garrison for the court said: “The industry of counsel
has not furnished, nor have I been able to find, a decided case
in which the assault was committed with an automobile, a com-
paratively modern appliance, but the principles involved are as
old as the criminal law itself. Indeed, counsel for the plaintiff
in error does not seriously controvert these principles, but, on
the contrary, bases his argument, as I understand it, upon his
other contention, viz., that a mere act of negligence will not
sustain a conviction for assault and battery. For this propo-
sition, which needs no external support, he cites as authority the
dietum of Mr. Justice Dixon in State v. Thomas, 65 N. J. L. 598,
who in commenting upon the case of State v. O’Brien, 32 N.
J. L. 169, said: ‘Certainly if death had not ensued from his
negligence, but only personal injury, a charge of assault and
battery could not have been sustained.” The case of State v.
O’Brien was a conviction of manslaughter under an indiet-
ment that charged that offense based upon the negligence of
the defendant in the tending of a railroad switeh, and State v.
Thomas was a review of a conviction for assault and battery
under an indictment for manslaughter which it was held as a
matter of pleading did not distinetly set forth the offense of
which the defendant was convicted. The dictum quoted went,
therefore, far beyond the decision in that it dealt hypothetically
with the substantive eriminal law, whereas the decision was rested
solely upon the degree of certainty required by the rules of erim-
inal pleading. The line of reasoning on which this dictum rested
was that manslaughter based upon negligence and excluding
malice had nothing in common with assault and battery, which
necessarily includes malice. With the soundness of this reason-
ing we are not now concerned, since it has no foundation in fact
in the case before us in which we are not dealing with an indict-
ment for manslaughter or with an assault and battery that re-
sulted from negligence. On the contrary, we are dealing with a
wilful act done under circumstances that rendered likely the in-
fliction of such an injury as that which actually resulted from it.
In sueh a case, to argne from the assumed premise that, if death

had oceurred, the crime would have been manslaughter is a com-
plete begging of the question. In the very case referred to (i. e.
State v. O'Brien), Mr. Justice Dalrymple was careful to say:
‘If the defendant’s omission of duty was wilful, or, in other
words, if his will concurred in his negligence, he was guilty
of murder.” The running of a car at a high rate of speed is an
act in which the will of the driver concurs, and hence is clearly
a wilful act, as distinguished from merely negligent conduct,
when considered with respect to the state of mind of the offender,
which is what the eriminal law considers. The civil law, on the
contrary, disregards this distinetion in awarding compensation
in damages, and, as is pointed out in Evers v. Davis, 90 Atl. 677,
groups together both wilful and negligent acts in its effort to
compel tortfeasors to make compensation for injuries without
regard to the state of mind with which they are inflicted. The
civil action of negligence, therefore, throws no light upon the
distinetion made by the criminal law between a wilful and a
negligent act. With this misleading test and the fallacious hy-
pothesis of manslaughter out of the way, it requires neither
argument nor illustration to show that the excessive rate of speed
at which an automobile is driven is & product of the will of its
driver and not the result of his mere inattention or negligence.
The two cannot be confused any more than the hurling of a
baseball bat into a crowd of spectators could be confused with
its accidentally slipping from the hand of the batter. If a blow
inflicted in the former manner would constitute an assault, so
must a blow inflicted by a wilful act applied to a much more
dangerous agency, since it cannot be that what would be a erime
if done with a plaything weighing a few ounces ceases to be a
crime if committed with an engine weighing thousands of pounds
driven by many horse powers of force. It has often been held
that responsibility increases with the likelihood of injury, but
never the reverse, that I am aware of.”

New Books.

The American Year Book. A Record of Events and Progress.
1914. Edited by Francis G. Wickware, B.A., B.Sc., with
Co-operation of a Supervisory Board Representing National
Learned Societies. New York and London: D. Appleton
and Company, 1915.

The American Year Book was established in 1910 by con-
ferences of members of national learned societies, acting officially
or unofficially in behalf of their societies, and organized as a
Supervisory Board. In 1911 the Supervisory Board was incor-
porated as the American Year Book Corporation, the president
of which is Professor Albert Bushnell Hart of Harvard Uni-
versity. In general the Year Book of 1914 follows the lines of
the issue of 1913, but the Editor states in his preface that two
departments, “Population and Immigration” and “Prevention,
Correction, and Charity,” have been consolidated with the de-
partment, “Social and Economic Problems.” The order of the
remaining departments is unchanged. The scope of the work
is the same as defined in the preface to the first issne as follows:
“The American Year Book is intended for the needs of writers
and searchers of every kind. Because of its inclusion of scientifie
subjects, it has been necessary to limit the political and statistical
material which is the staple of many annual handbooks; the book
does not aim to treat everything that could be useful, but through-
out to select from the enormous mass of details those things which,
in the judgment of experts in each field, are most significant,
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most permanent in value, most likely to answer the searchers’
questions.” The volume before us is arranged in thirty-three de-
partments in which are grouped articles on related subjects. The
departments include American History, Popular Government,
International Relations, Foreign Affairs, The National Adminis-
tration, State and County Government, Municipal Government,
Territories and Dependencies, Law and Jurisprudence, Publie
Resources and Public Works, Public Services, Military and Naval,
Chemistry and Physics, Manufactures, The Biological Sciences,
The Medical Sciences, Psychology and Philosophy, Mathematics
and Astronomy, Religion and Religious Organizations, Chronology
and Necrology, Literature and Language, ete. One hundred and
twenty-two contributors have co-operated in the preparation of
the present issue, and they include men of national and interna-
tional reputation in the various fields of human endeavor. As
an epitome of the important happenings of the year 1914 this
book stands alone. There is nothing like it that we reeall, and
its use should be general. It cannot be too highly commended.

Newz of the Profession,

THE Iowa STATE BAR AssociaTioN will hold its annual meet-
ing at Fort Dodge, Ia., on June 25 and 26.

Froria Junce ResiGNs.—J. Emme!t Wolfe resigned as judge
of the first judieial circuit of Florida on April 1.

THE TExAS Bar AssociaTioN will hold its annual meeting at
San Antonio, Tex., during the first week in July.

JoiNtT BarR CONVENTION.—The state bar associations of Oregon
and Washingion will meet in joint convention at Portland, Ore.,
early in August.

Ho~oLuLu JupGe ApPoINTED.—Judge Tom Stuart of Denver,
Colo., has been appointed by President Wilson judge of the
United States Cireuit Court at Honolulu.

TeE CoUNTY ATTORNEYS OF KaNsas held a conference at
Topeka, Kan., on April 30, to disecuss the new laws of state im-
portance passed at the recent session of the legislature.

APPOINTMENT 70 BENCH IN INDIANA.—Governor Ralston of
Indiana has appointed George D. Sunkel of Rockville to the
bench of the newly established Parke County Cireuit Court.

NEw JupGe 1N TExas.—V. W. Taylor of Alice has been ap-
pointed distriet judge for the seventy-ninth Judicial Distriet of
Texas, recently created by an act of the legislature.

First CHier JusTiCE OF Utam DEAD.—Judge Charles S. Zane,
the first chief justice of Utah and at one time a law partner of
Abraham Lincoln, died at Salt Lake City, Utah, on March 29,
aged 84.

New CorNTY JupnGE IN BrookLYN.—Harry E. Lewis of
Brooklyn has been appointed county judge of Kings county by
Governor Whitman. The appointment was made under a new
law increasing the coun'y judges of Kings from four to five in
number.

ApPPOINTED CHIEF JUSTICE OF COURT OF CLAIMS.—A. Mitchell
Palmer of Pennsylvania has been appointed by President Wilson
to the position of chief justice of the United States Court of
Claims to succeed Judge Charles B. Howry, who resigned on
April 1.

New Circuit JUDGES IN- stsovm.—'i‘homa.s L. Anderson and
Glendy B. Arnold of St. Louis have been appointed by Governor

Major of Missouri as circuit judges under the reeent state statute
giving St. Louis two additional cireuit judges.

ResigNATION OF ILLINOIS JUDGE—Henry Vardum Freeman,
Jjudge of the Chicago Superior Court, has resigned from the bench
on account of ill health. Judge Freeman is 72 years of age and
in point of service was one of the oldest judges in Illinois.

CHANGES IN PENNSYLVANIA CourTs.—William H. Shoemaker
has been appointed a Common Pleas judge in Philadelphia.—
President Judge Joseph Hemphill, of the Chester County Court
of Common Pleas, resigned from the benech on April 1, after
twenty-five years of service. .

ResiGNS AS SPECIAL ATTORNEY.—B. F. Welty of Lima, Ohio,
who has been for some time special assistant to the attorney
general of the United States in the prosecution of ani-trust cases
in Jowa and other states, tendered his resignation to the depart-
ment on March 31.

SupPrEME CouRT CodMiSSION NaMeD.—The Supreme Court of
Missouri has reappointed Reuben F. Roy of New London, Stephen
S. Brown of St. Joseph, Robert T. Railey of Harrisonville and
Fred Williams of St. Louis commissioners for the eourt for
the ensuing four years from April 10.

Tue JrniNois STATE Bar AsSoCIATION will meet in annual
convention at Quiney, Ill,, on June 11 and 12. The annual meet-
ing of the State’s Attorneys’ Association of Illinois will be held
at the same time and place, and the Institute of Criminal Law
and Criminology will also meet at Quiney on June 10.

GEORGIA JUDGE Di1ES IN NEW YORK.—Judge Leonard S. Roan,
of Atlanta, Ga., who sentenced Leo Frank to death for the murder
of Mary Phagan, died at New York City on March 23, aged 66.
After the Frank trial, Judge Roan was appointed to the bench
of the Georgia Court of Appeals, but at the end of his term did
not stand for re-election.

TENNESSEE JUDICIAL APPOINTMENTS.—Qovernor Rye of Ten-
nessee has made the following judicial appointments: Frank L.
Lyneh of Winchester, to be judge of the new Eighteenth judiecial
district; Judge Foster H. Mercer of McMinnville to be chan-
cellor of the Twelfth Chancery division, to succeed the late Chan-
cellor V. C. Allen; J. N. Adams of Mt. Juliet to be the new
county judge of Wilson county.

JUDICIAL APPOINTMENTS IN MONTANA.—Daniel L. O’Hern of
Glendine has been appointed by Governor Stewart judge of the
newly created Sixteenth Judicial District of Montana, which is
made up of Custer, Fallon and Wibaux counties. Judge F. N.
Utter of Glasgow, formerly of the Twelfth judicial district, has
been appointed judge in the Seventeenth Distriet, composed of
the counties of Valley, Sheridan and Phillips.

New Law FirM IN OkrLaHOMA.—John H. Burford, for twelve
years Chief Justice of the Supreme Court of Oklahoma Terri-
tory, J. B. A. Robertson, late Judge of the District Court of the
Tenth Judicial Distriect and for three years a member of the
Supreme Court Commission, and Roy Hoffman, late Assistant
U. S. District Attorney and also ex-Distriet Judge of the Tenth
Judicial Disirict, have formed a partnership for the general
practice of law at Oklahoma City, Okla.

New CHIEF JUSTICE OF QUEBEC.—Mr. Justice Archibald, who
has succeeded Sir Charles Davidson as Chief Justice of Quebee,
has been a judge for twenty years, and has had a distinguished
career. He is a governor of MeGill University, where he was
formerly professor and gained two prize medals. Two of his
sons are following him in the legal profession. Mr. Samuel G.
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‘Archibald was formerly vice-principal of the Khedival Law
School at Cairo, and more recently has been practicing in Paris,
where he was engaged in the trial of Madame Caillaux. The
other, Mr. J. G. Archibald, was the first Rhodes scholar from
Quebec. He is an M.A. of New College and Fellow of All Souls.
He gained the certificate of honor of the Council of Legal Edu-
cation, and for a time has relinquished his practice in London
to work in the new War Trade Department.

English Notes.

THE NATURALIZATION RECORD.—A return has been issued from
the Home Office giving the names of all aliens to whom certificates
of naturalization or readmission to British nationality have been
issued during the year ending December 31 last. It appears that
1149 aliens from European countries were naturalized and sixty-
two from other countries, including fifty-three from the United

States of America, making a total of 1211, as against 1709 in |

1913. Of Europeans, the largest number, 449, came from Rus-
sia, but 293 came from Germany, eighty-nine from Austria Hun-
gary, and twenty-four from the Ottoman Empire. The number
of alien seamen, serving in British ships, who are included in
the figures, was 189. The number of Germans naturalized was
smaller than in any year since 1908.

THE UNTTED LAW SoCIETY’S BELGIAN REFUGEE LAWYERS’ CoM-
MITTEE, formed to alleviate the distress among Belgian lawyers,
has been able to do much good work. In all 380 members of the
various branches of the legal profession in Belgium who have
had to leave that country have been helped, and are now earning
a living in England. These include 181 avoeats, 136 notaires,
fourteen avoués (official solicitors), eleven law students, who have
been placed at Cambridge, and twelve officials of the courts. A
Federation of Belgian Notaires has been formed, and a room al-
lotted them in the Royal Courts of Justice. The various Inns of
Courts have also helped by allowing the free use of their libraries,
reading rooms, and common rooms. In the City a suite of offices
near the Belgian Military Legation has been secured, where legal
advice is given to Belgian refugees.

WOMEN AND LEGAL LITERATURE.—Although ladies are debarred
from the practice of the legal profession, they are able to add
something to the literature of law. Mr. A. W. Soward, C.B,,
the secretary of the Estate Duty Office, acknowledges in the new
edition of his work on the law and practice of the estate duty
the assistance of his daughter, Miss E. D. Soward. “The book
is the better for her intelligence and accuracy.” It may be per-
- mitted to wish for her as distinguished a career as that of Miss
Evelyn Underhill, who began by assisting her father and then
produced a charming legal work on her own account. Now, of
course, she is known as one of our foremost writers on the difficult
subject of mysticism, and for some years, by her marriage with
Mr. H. Stuart Moore, has been connected with other legal and
literary associations.

App1sonN’s Tour IN THE EAST.—Almost exactly eighty years
ago Charles Greenstreet Addison, whose name is familiar to every
member of the profession as the author of the companion treatises
on the Law of Contracts and the Law of Torts, visited Smyrna
and the Dardanelles, places which in these days have acquired a
fresh interest for Englishmen. Then a young man, Addison was
on an extensive tour in the East before settling down to his legal
studies, and one result of the expedition was his two volumes

on Damaseus and Palmyra, a work to which an added value is
lent by the fact that the illustrations are by no less distinguished
a person than William Makepeace Thackeray, who, just about that
time, was besitating between the career of an artist and that of
a littérateur. While at Smyrna, Addison had an opportunity of
seeing the rough-and-ready penal system there in vogue and of
contrasting it with that which he was soon to see in force in
the criminal courts of his own eountry. He witnessed several
men bastinadoed by having the soles of their feet battered with
a flat piece of deal, and he adds that one of the sufferers, having
cursed the official inflicting the punishment, was subjected to a
fresh series of savage blows. In subsequently passing through
the Dardanelles, Addison noted the fortifications, and adds: “A
British fleet has passed them, and would do so again, but some
half-moon batteries beyond appear more formidable and would
be awkward ecustomers if well managed”—a remark curiously
topical at the present moment. Addison’s book was published
in 1838, three years after the tour which it recounts; in 1842 he
was called to the Bar, and in 1845 he issued the first part of his
Law of Contracts,

EXTRA-PROFESSIONAL ENERGIES OF LAWYERS.—Seeing on the
title-page of a new edition which has just been issued of a
standard law book the name of Mr. Greig, of the Chancery Bar,
who is not only a K. C,, but is in command of one of the bat-
talions of the London Septtish, serves to remind one that not a
few notable lawyers, besides those who at various times have
been connected with the Inns of Court Volunteers, have had
military leanings. Lord Chancellor Erskine served for a time in
the army before entering the profession of the law; the present
Lord Justice-Clerk of Secotland—Sir J. H. A. Maedonald—has
taken a most active interest in military matters, upon which
he has written with the knowledge of the expert; and, as every-
one knows, both branches of the legal profession have given gen-
erously of their members during the present war. Participation
in military affairs has not by any means, however, been the sole
outlet for the lawyer’s extra-professional energies. Literature
has attracted a large number of lawyers, philanthropic and re-
ligious work has appealed to others, while art also has claimed
its legal votaries. Among the latter was Sir Robert Collier, sue-
cessively Solicitor-General, Attorney-General, judge for a few
days of the Court of Common Pleas, paid member of the Judicial
Committee of the Privy Council, and then, not long before his
death, raised to the peerage as Lord Monkswell. A skilled artist,
Sir Robert exhibited many of his pictures at the Royal Academy
and the Grosvenor Gallery, and it is interesting to note that his
artistic proclivities were handed on to his son, Mr. John Collier,
whose pictures have proved one of the features of the exhibitions
for several years.

RECIPROCITY IN .INTERNATIONAL Law.—To the student of the
trend of the development of international morality, Mr. Asquith’s
speech in the House of Commons on March 1, announcing the
drastic measures adopted by the Allies for the prevention of all
commodities from reaching or leaving Germany, is a treasure-
house of learning. The following words, which might easually
be regarded as the repudiation of cardinal principles of inter-
national law, are, when rightly understood, a clear enunciation
of the doetrine of reciprocity on which international law is based:
“In the retaliatory measures,” said Mr. Asquith, “we propose to
adopt, ‘blockade’ and ‘contraband’ and other technical terms do
not occur; and advisedly, in dealing with an opponent who has
openly repudiated all the restraints of law and humanity, we
are not going to allow our efforts to be strangled in a network
of juridical meshes.” The position thus assumed is unassailable.
“International law,” writes J. Hannis Taylor, “is based on reci-
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procity even of evil, if that be practiced by the enemy.” Heffter
emphatically declares that a war against hordes and bands who
recognize no law of humanity is necessarily lawless. If war is
to be carried on against nations who deliberately put themselves
outside the pale of international law by atrocities committed by
themselves, that war must at least be carried on in a manner
or on a plane which they can appreciate and understand. The
principle seems scarcely distinguishable from that which admits
of white troops trained in a different school from so learning
the methods of their savage foes as to grapple with them effec-
tually, although exercising a severe self-restraint in the use of
these methods. For a war carried on by one of the belligerents
with a systematic violation of all the conventions and practices
by which international agreement has sought to mitigate and
regularize the clash of arms, retaliation tempered by humanity
and honesty on the part of the other belligerents is the only
course.

House oF Lorps as CHAMPION OF POPULAR LiBERTY.—Mr.
Goldstone, in debate recently on the Defense of the Realm Amend-
ment Bill, warmly praised the House of Lords for its considera-
tion of the ancient privilege of trial by jury. It was not, he
gaid, the first time that the country had to look to the House of
Lords for a justification of the liberties that had been wrung by
hard struggle in its history. Mr. Goldstone’s remark was so
unusual and calculated so deeply to interest the public by recall-
ing an all but ignored episode in history that it was reported
in the Tsmes under the heading of “Labor Tribute to the Lords.”
The late Sir William Anson some years ago, speaking in debate
on the Parliament Bill, made a similar remark, and, on being
asked for the evidence on which he based his judgment, imme-
diately referred his questioner to the part taken by the Lords
in the Revolution of 1688. The record of the Lords as cham-
pions of popular liberties in abatement of what Edmund Burke
called the distempers of monarchy are of an early date. The
Great Charter was won by the barons, but they did not confine
it to a demand for new aristocratical privileges; it guaranteed
the legal rights of all freemen, and the ancient customs and
liberties of cities, prohibited every kind of arbitrary imprison-
ment, compelled the barons to grant their sub-vassals mitiga-
tions of feudal burdens similar to those which they themselves
obtained from the King, and even accorded special protection to
foreign merchants in England. The Revolution of 1688, which
founded on a secure basis the liberties of England, was chiefly
aristocratic, and from the time of the Revolution till the reign
of George III. the Whig Party almost predominated in the House
of Lords and used its influence in the nomination boroughs for
the return of men of Whig principles to the House of Commons.
The House of Lords delayed or mitigated the persecuting legis-
lation directed under Anne against the Dissenters, and strictly
upheld the Protestant succession at the period of its greatest
peril.

INTERNMENT.—The statement in the lay press that the Prinz
Eitel Friedrich, which requires to be repaired, will be “interned”
in the neutral port into which it has entered eannot be regarded
as correct. The rule forbidding the land forces of belligerents to
enter neutral territory, whose infraction is visited by internment,
is greatly relaxed in its application to the entry of warships into
neutral ports. If there be no prohibition the ports of a friendly
nation are considered as open to the public ships of all powers
with whom it is at peace, and they are supposed to enter such
ports and to remain in them, while allowed to remain, under the
protection of the government of the place. Only, however, in
the event of a vessel being driven by stress of weather or by
unseaworthiness to seek shelter can it demand as a matter of

strict law the right of asylum and hospitality in a neutral port.
While in a neutral port such supplies and equipments alone may
be purchased as are necessary to sustain life and to carry on
navigation. If the ship be in need of repairs, she may procure
whatever is needful to put her in a seaworthy condition. But
she cannot make such structural changes as will increase her
efficiency as a fighting machine either of offense or defense. She
may take in such provisions as she needs, and, if a steamer,
she may purchase enough coal to enable her to reach the nearest
port of her own country. The idea that the Prinz Eitel Fried-
rich is likely to be interned in an American neutral port has
probably arisen from a misconception of the twenty-four hours’
rule. The old rule permitting a vessel of war to enjoy the se-
curity of neutral waters for as long a time as it seemed good
to her began to be limited in the last half of the eighteenth cen-
tury by the establishment of regulations fixing hours of sojourn
of belligerent vessels within such places, and interposing definite
intervals between the sailings of such craft as were likely to
come into hostile contact with each other. In 1861 France under-
took to redefine both aspects of the rule by providing that a
belligerent vessel should neither be permitted to remain in a port
of that country for more than twenty-four hours, except in the
case of exhaustion of necessary provisions, injuries, or stress of
weather, nor to sail therefrom until the lapse of twenty-four
hours after the sailing of a possible opponent. Like regulations
were afterwards adopted by Great Britain, Spain, and Brazl
In order to prevent the recurrence of virtual blockades of the
ships of one belligerent by the ships of the other, as in the
cases of the Nashville at Southampton and the Sumter at Gib-
raltar, Great Britain by Order in Council of the 31st June, 1863,
made a series of neutrality regulations providing, among other
things, that, while hostilities continued, any war vessel of either
belligerent entering a British port “should be required to depart
and put to sea within twenty-four hours after her entrance into
such port, except in cases of stress of weather or of requiring
provisions or things necessary for the subsistence of the crew or
repairs.” In either of such contingencies the authorities of the
port were commanded “to require her to put to sea as soon as
possible after the expiration of such period of twenty-four hours.”
The restrictions upon belligerent vessels in neutral waters adopted
at the time of the American Civil War by the European neutral
powers were repeated by the United States at the outbreak of the
war between France and Germany in 1870, and since that time
either wholly or in part by other powers. The second Peace
Conference by Convention XIII. has made the twenty-four hours’
rule general.—Law Times.

@Obiter Bicta.
DowN wrtH THE DEMON!—Lynch v. Brewer, 16 La. 247.
A ParADOX.—Succession of Virgin, 18 La. Ann. 42,
DeaTH TO THE M1GHTY.—Dart v. Hercules, 57 Il 446.

Axp He Dio.—The defendant in State v. Dye, 44 Utah 190,
was convicted of murder and condemned to die.

To Ear THE RicE!—The case of State v. Black, Bird and Rice,
162 N. Car. 637, was a prosecution of the defendants named for
conspiracy.

EvEN AFTER DEATH—“Men usually owe debts and die owing
them. The doctor levies hjs toll, the undertaker takes his share.”
—Per Lamm, J., in Hynds ». Hynds, 253 Mo. 39.
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How Courp He Herp IT?—In Bellamy v. State, (Fla.) 47
So. 868, it was held not to be reversible error for the trial judge
to smile when “Ananias Goodwin” was called as a witness for
the defendant.

Irisg IMMiGRANTS ExcEPTED.—“The petitioner may have a
constitutional right to talk polities, but he has no constitutional
right to be a policeman.”:
Bedford, 155 Mass. 220.

SickLY.—Speaking of an adverse possession claimed by the
defendant in Terry v. Rodahan, 79 Ga. 282, Chief Justice Bleck-
ley thus characterized it: “His possession was exceedingly slug-
gish and indolent; of the remittent, if not also of the intermittent,
type, its general characteristic being typhoid.”

NoT A WaLL STREET TrRANSACTION.—Referring to certain stock
speculations engaged in by the plaintiff, the court, in J. J. Quin-
lan & Co. v. Holbrook, 162 Fed. 272, said: “The plaintiff re-
covered all the profits and stood none of the losses—a result so
without precedent in stock speculation that it seems almost a
pity to disturb it.” It should be added, as a bit of information,
that the transactions referred to took place in Vermont.

No DiscRIMINATION IN Favor oF PEACE AND RELIGION.—An
illustration of the mysterious workings of Providence may be
found in Simmons v. Shelton, 112 Ala. 284, wherein the court,

referring to the testimony of a certain witness, said: “He
also swore that be had known D. W. Peace about ten years, but .

not intimately; that he knew him in Crawford, Mississippi, where
they both resided before removing to Birmingham; that Peace
was a religious man, and he, Wyatt, was in the saloon business,
next door to him, and they both were burned out there.”

OvsTERS AND JUDGES.—“The writer knows from experience on
the circuit bench that it is sometimes very difficult for a judge
to refrain from making comments on a case during the progress
of the trial, and especially where an apparent injustice seems to
have been perpetrated; but after a reversal or two, occasioned
by this practice, he concluded to go, not to the ant, but to the
meek and lowly oyster, to ‘consider its ways and be wise,’ and
to keep the judicial mouth shut. He commends the example of
the silent oyster to all trial judges.” Per McBride, C. J., in
Edwards ». Mt. Hood Construction Co., 64 Oregon 315.

Mixep METaPHORS.—We are indebted to an Oklahoma cor-
respondent for the following extract from a brief filed recently
in the Supreme Court of that state: “It is too easy for a man
to pick up figureheads and dummies and create a separate entity
to be used by him as an engine of- wrong for his own private
gain. The road should be made rough and narrow for such
pirates.” Possibly the inability of the author to steer a true
course through the sea of metaphor may be due to the faet,

suggested by our correspondent, that Oklahoma is five hundred
miles from navigable water.

DELAWARE GHABTERS

I Resident Director no longer
under amendment of Mmln 8, 1915

GCRPGRATICAS ORGARIZED AND REGISTERED

REVISED DIGEST OF THE LAW
oontaining new amendments, free on request

LAWS AND FORMS FREE

(Grporation: (Gmpany of [)elaware

—Per Holmes, J., in McAuliffe v. New °

EQUITABLE BUILDING, WILMINGTON, DEL.

Easy MONEY.—As a place where money is easy, we recommend
Mississippi to interested inquirers. In that state not long ago, a
railroad ticket agent said “Damn” to a prospective purchaser,
and the latter got $500 from the railroad company for being
obliged to stand and listen to it. (See Illinois Central R. Co.
v. Dacus, 103 Miss. 297.) Who wouldn't listen to cuss words
indefinitely at five hundred per? At about the same time, a
woman rode a short distance in a Pullman car containing three
fellow passengers of the negro race. The jury gave her $15,000,
but the stingy court cut the verdiet to $2000. (See Alabama,
ete.,, R. Co. v. Morris, 103 Miss. 511.) Even at that, such trips
would be joy rides to most people.

THE LoNGgeEsT Law FirM Name.—A few contributions to our
list of long law firm names have been received since last month’s
publication. We note that Canada still leads and also that seven
names seems to be the limit. Are there no firms with eight
names? The additions to our list follow:

Casgrain, Lavery, Renaud, Chauveau & Marchand, of Quebee,
Canada;

Choquette, Galipeault, St. Laurent, Mitayer & Laforte, of
Quebee, Canada;

Drouin, Drouin, Sevigny, Drouin & Grenier, of Quebec, Canada;

Foster, Martin, Mann, McKinnon & Hacket, Canada (city not
given) ;

Rose, Hemingway, Cantrell, Loughborough & Miles, of Little
Rock, Ark.;

Smith, Markey, Skinner, Pugsley & Hyde, of Montreal,
Canada;

Taschereau, Roy, Canon, Parent & Fitzpatrick, of Quebee,
Canada;

Laurendeau, Archambault, Lavallée, Damphousse, Butler, Jarry
& St. Pierre, of Montreal, Canada;

Russell, Macdonald, Hancox, Farris, Russell, Mowat & Wismer,
Canada (city not given).

A PriMA FaciE CasE FOR PraiNTiFr.—In Hoxie v. Pfaelzer,
167 Ill. App. 79, the plaintiff sued to recover $1600 which he
claimed he had loaned to the defendant. The latter denied the
borrowing. The jury believed the plaintiff and gave him a ver-
diet. On appeal, one of the defendant’s contentions was thus
disposed of by the court: “The claim of appellant that the ver-
dict was the result of passion and prejudice is based on the fact
that one witness improperly answered one question by saying,
‘Who can forget that countenance?’ referring to the countenance
of appellant, in connection with the further fact asserted by
the attorney for appellant in his argument that appellant ‘was
not a very prepossessing looking man,’ . . . and this we are
asked to assume so inflamed the passions of the jury as to cause
them to return a verdict against appellant. . . . This is essen-
tially a cosmopolitan country, and it would be a severe com-
mentary on our prated claim that all men stand equal before our
laws, if a court should hold that a man of any nationality,
though

‘Deformed, unfinished, sent before (his) time
Into this breathing world scarce half made up,
And that so lamely and unfaslnonable,

That dogs bark at (him),’

could not, on account of these facts, get justice at the hands of
men qualified to be jurors.”

LaBor (?) Laws.—It seems that men have been shunning work
ever since the days of the Old Testament—this, on no less an
authority than the Mississippi Supreme Court. In upholding
a ten-hour law not long since, that court went back almost to
the creation to find justification for man’s desire to get along
with- as little work as-possible. Said the court: “Laws regulating

J—
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the time when men shall labor are not new. The changed con-
ditions during recent years in the business and affairs of the
people have brought the discussion of such laws and their ap-
parent necessity fresh to the minds of the present-day thinker;
but if we will look back through the ages we will find sueh regu-
lations in the laws of the nations. Particularly, we see them in
the statutes governing Jehovah’s ancient people, Israel. The
greatest lawmaker, who received his inspiration to prepare the
ordinances for the government of his people direst from Jehovah,
and whose laws have always been admired and approved, wrote
special statutes regulating the time in which the people should
work, and regulating the use of their property. Exodus
23:10, 11, is as follows: ‘And six years thou shalt sow thy land,
and shalt gather in the inerease thereof; but the seventh year
thou shalt let it rest and lie fallow, that the poor of thy people
may eat; and what they leave the beast of the field shall eat.
In like manner thou shalt deal with thy vineyard, and with thy
oliveyard.” And notice the provision in Exodus 23:12, limit-
ing the time in which the laborer shall work: ‘Six days thon
shalt do thy work, and on the seventh day thou shalt rest; that
thine ox and thine ass may have rest, and the son of thy hand-
maid, and the sojourner, may be refreshed’ In the ordinances
contained in the Pentateuch, which follow the fundamental law
known to us as the Commandments, are many other provisions
similar to those above mentioned, and intended to regulate and
limit the conduct of the people of Israel. It hardly seems to us
to be an unreasonable limitation upon the rights of the people
to provide that ten hours should be enough for a day’s work,
especially when it is coupled with a proviso, so this time may be
exceeded in cases of emergency or when public necessity re-
quires,”—See State v. J. J. Newman Lumber Co., 100 Miss. 833.

PrAYING THE JOKER IN THE (GAME OF PoLrTics.—A bill intro-
duced in the New York Senate on March 23, 1915, and referred
to the Committee on Agriculture, deserves special mention in this
column

An Act to amend the agricultural law, in relation to prices of
produce, use of safety devices and employment of hired men.
Section 1. The agricultural law is hereby amended by adding

after Sec. 318, nine new sections, to be Seetions 319, 320, 321,

322, 323, 324, 325, 326, 327, to read as follows:
$319. Only one price for a given commodity shall be lawful.

A farmer desiring to ehange a price shall flle a schedule thereof

with the state agricultural department, whieh shall go into effect

thirty days thereafter, unless suspended by the eommissioner at
the instance of any consumer.

No prices shall be increased, however, exeept upon due proof,
the burden whereof shall be upon the farmer, that existing prices
are confiscatory of his goods and gear. In its diseretion the com-
mission may refuse to permit any such increase until a valuation
by its engineers and accountants shall have been taken. In such
valuation the farmer shall have no eredit for past profits invested
in new fields or improved structures, but shall be allowed only
original cost plus borrowed money invested.

“Commodity,” as used herein, includes all grains, vegetables,
live stock, dairy articles, excepting sand, gravel and manure.

$320. Every hired man shall work eight hours only a day,
not including the Sabbath, and shall not recommenee work unless
he has completed a period of not less than eighteen hours’ abso-
lute rest and quiet. He shall not work on the Lord’s day nor
on legal holidays nor on Jack Love’s birthday.

$321. Every farmer shall hire one more hired man than his
work requires.

The only permissible exceptions to the two foregoing sections
shall be periods of stress resulting from earthquake, Halley’s
comet or European invasion.

§322. All wagons and all poles and double trees shall be pro-
vided with couplers, coupling by impact, so that the hired man
need not go between the w! of the wagons and the heels
of the horses.

All wagons shall be supplied with suitable brakes, grabirons,

stirrups, and platforms of standard dimensions to be fixed by
the commission.

$323. All bulls, when moving on the highways or in unfenced
areas, shall be equipped with a bell of not less than fifty pounds
weight, a steam whistle, and an electric headlight of at least
one thousand candle power.

$324. Sheds shall be built over all fields where hired men have
to work in summer.

$325. All fleld engines and machinery shall be fenced in, all
belting shall be encased in metal housings, and all grindstones,
churns, hay-cutters, bull’'s horns, and other moving parts shall
be strongly encased in sheaths for the protection of the hired
men. Y]

$326. All barns, sheds, and other outbuildings shall in eold
weather be adequately heated and at all times shall be well
lighted and policed.

If a calf is delayed in arriving or is born dead the farmer
shall instantly provide another cow whose calf shall be born that
day. .

The commission’s inspectors shall weekly inspect all gasoline
automobiles. If a cylinder is missing the farmer must find it
before he runs on the road again.

$327. The right to mortgage real estate is a franchise reserved
to the state. No farmer shall make any mortgage nor incur
any indebtedness extending over a period of more than one month
without the written approval of the commissioner obtained upon
petition and hearing and upon paying the state treasurer ten
cents for each one hundred dollars of such indebtedness. Indebt-
edness incurred without such consent shall be void.

To enforce this act a commission of five persons shall be se-
lected by the governor with a view to placating as many shades
of political opinion as possible. No commissioner shall, however,
be deemed disqualified by lack of previous political or other
experience.

$2. This act shall take effect immediately.
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Force of International Law.

PUBLICISTS, professors, statesmen and students have

been accustomed to devote much time to a discussion
of the principles of international law. They approach their
subject in the most deliberate manner and express their
thoughtful and reasonable conclusions with the greatest
seriousness. For the most part this “law” is based upon
the custom of nations, although at times the writers run
on ahead of actual experience and essay to decide moot
cases. The code of rules that goes by the name of Inter-
national Law embodies quite a number of different mat-
ters, but the most important part relates to the rights of
belligerent and neutral nations in time of war. If one were
to judge only by the quantity of writing on the subject the
conclusion quickly would be reached that the rules of
international law must be as definite and certain and as
firmly established as any other sort of law. Quite recent
developments on the Continent of Europe and in European
waters give rise to some doubt on the point,—indeed
almost lead one to the conclusion that the writers have
been wasting their time. From the view-point of some
persons and nations International Law is in much the
same situation as the ghosts of which the small boy said,
“There ain’t none.”

International Law has existed these many years; it has
been consulted and referred to by statesmen and courts;
and it has generally been supposed to be the code for the
guidance of nations. It does not rest entirely in umnen-
forceable theory; and it may be doubted whether many
of its doctrines and principles are not fixed in the hearts
of the people of all civilized nations. The basis of the rules

and barbarity that reigned before the light of modern
culture. It is difficult to believe that the world generally
or the principal part of the people of any enlightened
nation will tolerate a repudiation of these doctrines. To
be somewhat more specific: no rules of international law
have been more firmly fixed than those relating to blockade
and capture. The captor according to the established cus-
tom summons, stops and seizes a merchantman, and places
on board a prize crew who navigate the vessel to a port
where she may be adjudged by a prize court. If the
vessel is an enemy ship or carries contraband she may
be sunk under circumstances of necessity, as in case she
is no longer seaworthy, or recapture is threatened, or in
case a port of the captor is not within reach. But in case
of the destruction of a ship whether enemy or neutral it
is the duty of the captor to save the lives of the persons
on board. No one in modern times has ever countenanced
a destruction of life under such circumstances. While
it often has been said that when in war necessity conflicts
with humanity the former must prevail, yet this does not
mean that the whole fabric of international law is de-
stroyed, as for example the principle denouncing the
employing of poison.

Now a belligerent nation has found it to be beyond
her naval strength to operate in the customary manner
in the matter of maintaining a blockade or effecting cap-
tures. But she has discovered a means of destroying
vessels without greatly risking her own warships, officers
and seamen. She cannot take a merchantman, but she
can sink it. And this has been dome. A vessel of
American registry, flying the American flag, has been
attacked on the high seas, and the deaths of American
citizens have been compassed. Furthermore, an enemy
merchantman has been sunk without effort to capture and
without warning, no opportunity being afforded to pas-
sengers to save themselves in small boats. Many American
citizens, some of national prominence, have been lost.
Thus we have a breach of rules of international law which
have been relied upon by our citizens to safeguard their
lives. These passengers supposed that our government
guaranteed them the protection of the rules under con-
sideration. And so the status of these principles is fairly
drawn in question. Is the American nation going to insist
upon the integrity of the rules of international law, or
are we going to concede that they are only “scraps of

paper’ ¢
Bar Examinations in Massachusetts.

IN the face of the general tendency in practically all of

the states to raise the standard of admission to the
bar, the Massachusetts legislature has passed a bill which
takes from the supreme court the control and regulation
of this standard, and in effect lowers the educational pre-
requisites of applicants desiring admission to the bar, to
a two-years course in a night high school. Aside from the
merits or rather demerits of the bill, the inquiry naturally
arises why the legislature should attempt to regulate this
matter at all, otherwise than to require that candidates for
admission to the bar should be examined on their intellec-
tual fitness by some board or body of men peculiarly fitted
because of their special training and membership in the
profession to pass on their qualifications. No doubt there

of international law relating to warfare is humanity, de- | are gentlemen in the legislature of a high degree of culture
cency and civilization, as opposed to lawlessness, savagery | and scholarly attainment, and some of them are lawyers,
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but it would certainly seem that the supreme court of
the state, to whom is intrusted the final arbitration of the
most vital interests of its citizens, is better qualified by
experience and special training to define the educational
needs of the prospective lawyer and to safeguard the in-
terests of the public from the dangers of an ignorant bar
in so far as the possession of such attainments may be
a guaranty of faithful and capable service. It might
well be asked, why stop with the two-years high school
course? If the legislature thinks it knows better than
the supreme court the degree of intellectual fitness the
members of the bar should possess, why not go further
and formulate the legal examination itself? It is not so
much the details of the requirements which the legisla-
ture has adopted, as the fact that it attempts at all to
regulate something so peculiarly within the purview of
the supreme court of the state, that causes criticism. The
Boston Herald goes to the seat of the matter when it says:

“With all their experience in listening for years to lawyers,
both good and bad, in the trial and argument of cases, and
with all their knowledge of the bad results of an uneducated
bar, it seems too clear for discussion that the judges of the
supreme court are the persons to be trusted with the regu-
lation of this matter, as they have been trusted in this state
hitherto; and their rule, carefully considered and deliberately
approved, should be supported. The legislature should leave
it alone.” .

The danger is not so great, however, as some would
have us believe, as it is safe to assume that any candidate
possessed of sufficient ambition to prepare himself for
membership in one of the leading and most learned of
professions, and who has acquired a sufficient knowledge
of the history and principles of the law and their applica-
tion, would incidentally and necessarily have acquired a
fair general education. Such a man, if not already pos-
sessed of sufficient general education to pass the examina-
tion as authorized by the board of examiners, could easily
prepare himself, and it cannot be called a hardship to
require him to do so. The subjects upon which an appli-
cant is required to stand examination are classified in
four groups as follows: English grammar, composition and
literature; Massachusetts history, American history and
English history; arithmetic, bookkeeping, algebra and
geometry, only two of which are required, the applicant
being allowed to choose those he wishes to be examined
on. And group four contains seventeen subjects, the
applicant being allowed his choice of any five on which
to be examined. In this list are geography, civil govern-
ment, economics, general history, shorthand and type-
writing, Latin, French, German, Italian, Spanish, Greek,
ancient history, physiology, physics, botany, chemistry
and zoology. The legal profession is peculiar in that it
demands a larger general knowledge of men and affairs
than almost any other, and the active practitioner is forced
to acquire a general education whether he would or no.
It cannot be said that the examination the bar examiners
proposed to give is either unfair or too difficult, but it is
to be doubted whether the adoption of the new standard
as embodied in the bill just passed will be followed by
the direful and disastrous results predicted by the Boston
papers. The Boston Transcript in an editorial headed
“To Make the Bar a Laughing Stock” says:

“A college man who could not pass the proposed examina-
tions after two weeks® review ought to tear up his diploma

as & lying document full of all untruth as to his educational
attainments. A man who has really done the equivalent
of about three years’ high school work should be equally
ashamed to say he could not pass them. And now it is pro-
posed to waive the tests in all cases except of men who have
had less than two years in a high school, however poor! The
standards for admission to the bar examinations are already
lower in Massachusetts than in many Western States which
have but half our number of high schools. It cannot be
that the Senate of our Great and General Court will further
lower those standards at the expense of making Massachusetts
a laughing stock among her sister commonwealths, to the
promotion of ignorance among the members of our bar, to
the detriment of all clients’ interests, and to the lasting
postponement of any desirable progress toward legal reform
in this State.”

Raising the Standard of Bar Examinations.

I'r is fortunate, however, that the tendency throughout

the country is the reverse of that now prevailing in
the Massachusetts legislature. In nearly all the states
the conduct of the bar examinations, the educational pre-
requisites and the general fitness of the applicant are left
to the bar itself, certainly the best judge of the mental
equipment and qualification which should be required of
those seeking to enroll themselves as members of their
profession. In many states the supreme court defines the
requirements and formulates the examinations; in others,
and it would seem to be the preferable method, the
whole matter is left to an examining board composed of
members of the bar who are appointed by the supreme
court for their fitness and ability. But whatever the
method to-day, there are few states in which a man may
be admitted to the legal profession without first demon-
strating his educational fitness to the satisfaction of the
courts or their appointees through comprehensive written
examinations. The days when a pleasant social chat with
the local judge, termed by courtesy a bar examination,
was all that was necessary for entrance to the profession
have passed. While the tendency has been toward more
rigid and comprehensive examinations as to the knowl-
edge of the law possessed by the applicant, there is one
requirement usually included in the rules for admission
to the bar that might well be enforced more thoroughly.
It is usually required that some evidence of the moral
character of the applicant be produced. The importance
of such a requirement cannot be too greatly emphasized
when it is remembered that to the members of the bar
are confided matters of the highest importance and of the
most sacred nature. The reecords of disbarment cases, few
though they be in comparison with the large number in
the profession, would seem to show that the greatest danger
to the public through the legal profession has its source
in the moral rather than the intellectual unfitness of some
of its members. It is required in many of the states that
the candidate. procure a certificate from a judge of one
of the nisi prius courts, within whose jurisdiction he re-
sides, setting out that the applicant is a man of good moral
character and standing in his community. On the bar
itself can be placed the blame for the practical failure of
this requirement to accomplish its purpose, as it is on
such testimony and not on his own personal knowledge,
that the judge grants the certificate. Men are too prone
to accede to a request to testify to one’s good character
where there can be no immediate evil results and they
can avoid the unpleasantness attending a refusal. But
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if the lawyers would conscientiously do their duty in this
matter there would seldom be heard criticisms of the
standard of the bar.

Better Days for Young Lawyers.

“There’s a good time a-comin’,
It’s almost here.”

So, although it may seem to some, remembering their

early days of struggle and privation, to have been
“a long, long time on the way,” would appear to sing
from the mountain-tops of professional eminence and suc-
cess Louis D. Brandeis to the host of young students who,
eager for fame and fortune, annually enter the legal arena,
undeterred by oft-reiterated statements that the legal pro-

fession is vastly overcrowded. To these courageous souls’

Mr. Brandeis, in an address delivered recently -before
the students of the Harvard Law School, brings glad tid-
ings. There is to-day, he says, a better chance for them
to make a living than there was a few years ago, and, we
are told, the condition in this respect is steadily im-
proving. This is because corporations and large business
houses are nowadays building up their own legal depart-
ments instead of relying, as formerly, on a single attorney
or firm of attorneys for counsel and direction. While
these legal departments are usually under the direction
of one or more able and experienced lawyers, the clerks
and assistants, who attend to the routine work, are younger
men. They receive salaries. On such a staff as is now a
common appurtenance of a great corporation, there is room
for many young lawyers, who will be able to gain experi-
ence and do a lot of work, while at the same time they
will receive a living wage. i

We would not wish to snatch from a drowning man the
solitary plank whereby he may be enabled to keep his
head above water, nor would we desire to dispel into the
inky darkness of night any cheering sunbeam that may
gerve to guide the young novitiate on his way or to ease
his ofttimes -thorny and difficult ascent. Doubtless the
course indicated by Mr. Brandeis may enable many a
young lawyer to escape starvation until such time as,
gathering strength, he may kick from under him this tem-
porary support and embark on an independent and trium-
phant career. Nevertheless we cannot refrain from
suggesting that the easiest road to a living is not always
the safest and best, and we see many dangerous snares
and pitfalls besetting the path of him who adopts this
course.

The aim of the young law school graduate, we take it,
is to practice law. Legal departments of large corpora-
tions are many steps removed from this goal and repre-
sent a distinct departure from the old professional ideal
of what constitutes a lawyer. Those serving therein have
no clients, receive no fees, are not at liberty to accept
or decline a case, are engaged usnally in only one kind
of work, and not often in all of that, and are in effect
but subordinates, clerks,—a mere appanage of a business
man’s office. Though the compensation paid may be a
“living wage” it is no more, and often not as much as
that received by other skilled clerks. The young law school
graduate, emulons of attaining professional distinetion,
who enters such a department. will, it is augured, after
serving some vears, find himself as far off from a clientele
and an independent practice as hefore. He has merely
postponed the time for lannching forth and making the
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necessary beginning. Meanwhile, if, as often happens,
his responsibilities have increased, he may find himself
still less able than formerly to divorce himself from a
weekly pay check. To the young champion entering the
lists, therefore, we would say that now as of old he must
be willing “to scorn delights and live laborious days” if
he wishes to attain the fair guerdon of professional renown,
and that, if great sacrifices are to be made, youth is the
best time to afford the price demanded for success. Other-
wise he may, after stilling his temporary pangs of hunger,
awaken only to realize that he has, like Esau of yore, sold
his heritage for a mess of pottage. At all events it can
scarcely be questioned but that those who at present lament
the striking change in the relation of the modern lawyer
to his clients as contrasted with that of the lawyer of
olden times will look upon this pronouncement of better
times for the beginner with a somewhat doubting eye.

Nonpartisan Judges.

’I‘HE decision of the Supreme Court of Illinois, in
 People v. Sweitzer, 107 N. E. 902, that the judicial
nominations for the election to be held on June 7 next
could not be made under the Primary Election Act of
1910 (Laws Ill. 1909-10, Sp. L. Sess. p. 47, § 1), accents
interest in ‘the general question as to the best method of
choosing the judiciary. The popular demand in many
states for a nonpartisan judiciary is merely an awakening
of the public to a realization of the necessity of securing
able, fit, conscientious men for public office in general, and
judicial offices in particular; but the question may be
said to be an open one, whether the nonpartisan primary
is the most efficient method of selecting the best possible
judicial candidates to submit to the electorate. A voice
from Ohio, with an echo in New York, is heard to say
that real progress has been made there, and also in Cali-
fornia, along nonpartisan lines, although it is admitted
that there has been some unseemly scramble for office; to
which latter might be cited State v. Schmahl, 125 Minn.
533, wherein the Supreme Court of Minnesota was called
on to declare that under a constitutional mandate that
judges must be “men learned in the law,” one must at
least be a lawyer in order to be qualified to run for judicial
office. It is not, of course, to be questioned that the choice
of judicial officers, and of many others too, should be freed
as much as possible from political machinations; but it
may fairly be doubted if a progressive people should have
a politically colorless judiciary; for what is more futile
than beneficent laws hardly won in the legislative halls,
where the fruits thereof are blighted by unsympathetic
judicial pruning? Thus far, furthermore, it is doubtful
if there are not several possible plans as promising in the
premises as the nonpartisan direct primary, of which may
be mentioned the suggestion that the Chief Justice shall
be elected, and he shall appoint his assistants. Of this
plan it has been said that to the layman it looks like a
device to get the whole thing into the hands of the lawyers,
and that this would be worse than the appointive system
prevailing in Massachusetts and at Washington. But it
might be said in reply, that those courts certainly rank
no lower than any others, and of the federal courts that
perhaps the only dissatisfaction with them grows out of
their lack of sympathy with the policies—which is close
to “politics” in the true sense—of the States. And it has
been suggested that it would even be best to place not
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selection of the judges, in the hands of the lawyers, acting

according to duly provided procedure and speaking ;

through bar associations, because, it is claimed, they alone
are qualified to select the most capable, and, of all others,
must, from every consideration, selfish or otherwise, and
do, with a negligible exception, seek to choose the best
judges. However, on the record before us we are con-
strained to doubt if the ruling might not be in favor of
nomination and election of judges through the instrumen-
tality of political parties, though it would seem that pos-
sibly, on an amplified record, after other methods have
been given fair trial, some one or more of the latter might
be held more effective in evolving a judiciary that would
best stand the trinity test of honesty, ability and industry.

Importation of Prize Fight Films.

Um’n-:n StaTes District Judge Hough of the Southern

District of New York, in refusing to permit the
admission to the United States of films of the Welsh-
Ritchie “go,” at London, is currently reported to have
held that whatever may have been the original significance
of the term, a prize fight in modern usage includes every
boxing match for a money prize. “Both Ritchie and
Welsh,” said the judge, “were professionals. If the mod-
ern dictionary definitions be accepted, it is impossible for
me to say what they did was not a modern prize fight,
even though it may be admitted that the wearing of gloves
and the limiting of the number of rounds would have
prevented its acceptance as a prize fight fifty years ago.”
We will take editorial notice of the fact that this view
is contrary to the accepted usage of the term in sporting
circles, and while it is supported by some authority (State
v. Olympic Club, 46 La. Ann. 935) the weight of au-
thority seems to be to the effect that “the word ‘fight’
implies a purpose to use violence for the purpose of in-
flicting injury, and the jury alone had the right to
determine whether the defendants in fact engaged in a
fight, or merely in an innocent contest with no purpose to
inflict injury on each other.” See State v. Purtell, 56
Kan. 478, and cases cited. However, it is to be borne in
mind that Judge Hough was construing the Act of July
81, 1912 (Fed. Stat. Annot. 1914 Supp. 326) which for-
bids the importation or interstate shipment of a pictorial
representation of any prize fight “or encounter of pugilists
under whatever name,” and the words quoted may well
have been deemed to exclude the distinction theretofore
made between “prize fights” and “sparring contests.” In
conclusion the judge remarked: “It is undoubtedly a some-
what ridiculous result that a thing lawful in many, if not
most, of the States cannot be pictorially represented in
any State of the Union if such pictorial representation
requires interstate or foreign transportation. This, how-
ever, is a matter for Congress and not at all for the
courts.”

The Barnes-Roosevelt Libel Suit.

’1" HE view, which seems to have found some newspaper

currency, that the legal issues in the Barnes-Roose-
velt libel suit were allowed to become obscured by the
political ones, is answered by the briefest statement of
what the legal issues were. The defendant asserted in
justification that his alleged defamatory statement was
true, and was made in good faith and for a legitimate pur-
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pose. When it is remembered that the statement in ques-

tion involved the events of many years of two strenuous
lives, it is hard to see how an issue could have been much
broader, and yet the court was required to try it as made.
Among the many questions of evidence arising on such
an issue which have been adjudicated heretofore, one novel
point emerges. The qualified privilege which attaches to
a publication respecting a candidate for public office is well
settled. Is there a like privilege and a like scope in the in-
troduction of evidence of good faith when the publication,
made during a political campaign, concerns one who is not
a candidate but is the head of a political party? On prin-
ciple it would seem that the rule governing publications
concerning candidates should apply with equal force to one
who dictates the nomination of candidates and dominates
their official acts in the event of their election. The sit-
uation 6f a respectable candidate nominated and controlled
by a corrupt boss is a familiar one, and it would be “stick-
ing in the bark” to deny the right of a citizen to go behind
the candidate and hold up to public view an alleged “in-
visible government” by which he is put forward, under
the same limitations as if the criticism had been of the
candidate. Of course the fact of such control must be
clearly proved to make the justification available.

Another interesting question on the evidence is pre-
sented by the testimony offered to show that the defendant
was himself a political boss and the friend and associate
of bosses. Obviously, if the truth of a publication is
established, its efficacy as a defense cannot be affected by
proof that the defendant had been guilty of like mis-
conduct. The evidence in question has however a legiti-
mate place within the issues as bearing on the question
whether the publication was made in good faith and for
justifiable ends or whether, though true, it was inspired
by personal malice.

It may well be a subject of just pride to the American
bar, which has had some reason in the past to shun com-
parison with foreign legal procedure, that an issue of a
political nature between persons of national importance
has been litigated without popular excitement and within
the established rules of judicial procedure.

Old Judges.
AN interesting question brought to the surface by the
approaching Illinois judiciary election is the rela-
tive merit of old and young judges. This question, in
some quarters at least, is distinctly traceable to politics,
for unless the old incumbents are ousted there are far
too few places for the youngsters. The chief advocate,
in Illinois, of the elimination of old judges, ingenuously
confesses that he is not a lawyer, which, perhaps, explains
his readiness to make indiscriminate application of the
doctrine of Oslerization, which, in turn, is based on an
obiter dictum and, as any lawyer knows, is false and mis-
leading by reason of its generality. When, moreover, it
is broadly applied to the judiciary, it becomes an absurdity.
In this age of hustle-worship, it was naturally accepted
in totality by the devotees of so-called executive ability,
but as the world moved on it was found that behind the
noise, bustle, and hustle of the elect under-forty, there
was wisdom born of age and experience, or else miserable
failure. Unquestionably the bench is improved by a rea-
sonable injection of young blood, but too liberal applica-
tion of the Osler doctrine would savor of political eugenics.
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Shall we overrule the decree of the ages, that the old men
shall be the judges? The simple directness of the savage
did not lead him far astray when, in council, he deferred
to the experience of age rather than to the impetuosity of
youth. From time immemorial the world has been judged
by the old men, and the wisdom of the ages is vindicated
by the roster of the judges of our courts to-day. Let the
young blood come to the bench, but only that it may lend
virility to the old, and, in its turn, gather unto itself
wisdom as it grows old.

LEGISLATIVE STRICTURES ON CHRISTIAN SCIENCE.

NOT so very long ago in New York, a Christian Science

practitioner, regularly engaged in Christian Science
healing, was convicted of accepting fees from his patients
who were glad to pay for his services, and was sentenced to
be punished as a criminal. So subversive of liberty and
justice did this seem to the then legislature of the state,
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that it passed a law the purpose of which was in effect
to exempt such persons from similar prosecutions in the :
future, but at the instance of the doctors the governor '
vetoed the bill. And now very recently another bill, |
known as the Thorn bill, intended to exempt Christian
Science practitioners from the state law requiring physi-
cians to be examined and licensed, has been defeated,
ostensibly on the ground that it would imperil public
health by permitting persons to practice healing without
being subject to any state regulation or supervision,
although it would appear that twenty-seven states have
enacted laws exempting such practitioners from the pro-
visions of statutes governing physicians, and we are not
aware that sickness or death has as a consequence exacted |
an added toll therefrom.

It is, however, evident that the result of legislation
compelling Christian Science practitioners to take an ex-
amination and so to perfect themselves in methods of treat-
ment which they and their religion hold in abhorrence
before they can apply their own principles otherwise than
gratuitously, is to discriminate directly against them in |
favor of other means of healing, as well as indirectly to |
prevent or hinder from doing so those who may desire |
to resort to them for relief. And the question which con-
cerns us is, Is such discrimination by government in favor l
of one set system of medicine just, especially in view of |

|
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the present state of the world’s knowledge on the subject
of disease and the proper cure therefor? For, be it said, |
on the testimony of the physicians themselves, medicine
is at best but empirical. Nor can we think of the changes
in professional opinion since the days of John Hunter
without the most painful feelings of distrust in all modes
of treatment. In the space of some forty years we have '
gone through three revolutions of opinion with respect
to our treatment of typhoid, a disease of very frequent '
occurrence and of the most decisive and urgent symptoms. |
Until quite recently one of the most efficacious remedies
for tuberculosis in its milder forms was raw meat, which |
was given the patient at least once a day, but after a time ‘
it was discovered that this had a tendency to generate tape- !
worms, and as a result the treatment is now practically
obsolete. Voicing the sentiment of djstrust in the prevail-
ing svstem of curing disease. Dr. Oliver Wendell Holmes,
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who was himself a past master in the practice of medicine,
said: “Mankind has been drugged to death, and the world
would be better off if the contents of every apothecary
shop were emptied into the sea, though the consequences
to the fishes would be lamentable.” The schools of medi-
cine called irregulars have each been compelled to fight
their way against the regular school. The old-school doc-
tors, with their powerful political organizations, have
persecuted them with a shocking degree of bigotry and
intolerance. They have persecuted them through unjust
restrictive laws procured by them from altogether too
trusting legislative bodies, but in spite of this persecution
these new schools of medicine, homeopaths, osteopaths,
chiropractics, and others, have been established with more
or less success and have gained a greater or less degree of
public confidence and favor. Science, as a veritable tyro
therein knows, has long recognized the value of suggestion
as a curative agency, and our most advanced thinkers
recognize that the same agency can produce, if not disease
itself, at least the morbid condition of mind and body that
invites it. In addition many thousands of adherents of
Christian Science testify that it mitigates and ameliorates

: sorrow and suffering, while countless others believe that

it has cured them of so-called incurable diseases. Why
then, in the light of these facts, discriminate against the
Christian Scientist ?

Hon. Edgar M. Cullen, former chief judge of the Court
of Appeals of New York, in the annual address before the
New York State Bar Association, reported in Law NoTEs,
March 1914, speaking on “The Decline of Personal Lib-
erty in America,” said by way of emphatic conclusion:
“The only way in which our own conduct can be secured
against the inroads of paternal or socialistic government
is to be alert to protect the conduct of others and to con-
demn violations of private rights equally whether the
violation is of our rights or of those of others.” When-
ever, therefore, there exists a clear discrimination against

* one class in the community in favor of another or others,
! as appears in some states in the case of Christian Science

practitioners, it behooves us to raise our voice in protest
unless it satisfactorily appears that such distinction is.-
clearly justified by paramount considerations of a public
nature.

Undoubtedly the guardianship of the public health is
a sacred trust properly residing in government, and to
that end it is justified in employing such means as to it
seem most effective to prevent the spread of contagion.
But does it not seem that otherwise it ought to allow every
citizen to be perfectly free to resort to such means of pre-
serving his health as he desires and believes in? If one
wants the doctor, whether regular, homeopathic, or of
any other school, he has or ought to have just as much
of a constitutional right to choose his physical remedy as
he has to choose his church. So, if he believes in Christian
Science as a means of preventing and healing disease, his
right to resort to that remedy ought to be just as sacred
in this free country as is the right of the other man to
resort- to the doctor and his material remedies.

In the address adverted to above, Judge Cullen thus
admirably summed up the subject we are discussing:

“Surely there is no nobler, none so charitable and unselfish
a profession as that of the physician. Yet the persecution
which some: of the physicians seek to inflict on the Christian
Scientists is discreditable. Personally, when ill, if com-
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pelled to make a choice, I prefer the attendance of the
physician to that of the minister, but others may entertain
a different view. It took centuries of time and untold
human suffering to establish the right of a man to be saved
or damned in the next world in his own way. And the right
of an adult sane person to be cured or killed in this world,
in his own way, seems to me to be equally as great, unless
his disease, being contagious, endangers others, and even in
that case it is difficult to see how the attendance of the
Christian Scientist can increase the danger. Doubtless the
requirements of technical education and skill prescribed as
conditions for a license to practice as a physician are proper.
In default of such requirements we would be subject to be
imposed upon by impostors and charlatans. But no one,
however, can be deceived by the Christian Science reader
except as to the extent of the special intervention of the
Deity in human affairs. As to that, a man has a right
to believe what he chooses, and the further right to act on
his belief. In all Christian churches prayers are offered for
the recovery of -the sick, and all decent Christians, Friends
possibly excepted, believe in supporting their clergymen. The
Christian Scientist has exactly the same right to be paid for
his services. The sect seems to be unpopular and to have
few defenders. That is only a greater reason why we should
see to it that its rights be respected.”
E. P.

 {

THE PHOTOGRAPH AS EVIDENCE

Wrru the growing knowledge and use of the art of

photography, it is not surprising to find that the
photograph is becoming an increasingly important eviden-
tial factor in modern litigation. The danger, however,
of accepting the testimony of the “silent witnesses,” as
they have been called, has been recognized from practically
the earliest instances of their use, and it has been realized
that evidence which can be mechanically created by man
can, by him, be altered and distorted to suit his own ends.
Indeed it was said nearly a decade ago, long before the
art had reached its present stage of efficiency and accuracy,
that “it is common knowledge that as to such matters,
either through want of skill on the part of the artist, or
inadequate instruments or materials, or through inten-
tional and skillful manipulation, a photograph may be not
only inaccurate but dangerously misleading.” The court
very properly recognized the fact that the same skill which
renders a photograph an accurate representation of a par-
ticular fact, may, if directed by an unscrupulous person,
be the means of creating an inaccurate but apparently
perfect picture, and this with but slight chance of detec-
tion.

To one who is familiar with the mysteries of the art,
and has spent much time in making pictures or observing
others in the process, nothing can be more absurd than
the oft-repeated statement that photographs, like figures,
cannot lie. Given a skillful operator and a very simple

equipment, there is nothing short of the fourth dimension .

that cannot be made to appear on the finished print. Tn
the early dayvs the courts themselves but served to increase
the opportunity for fraudulent work by excluding all
photographs unless they were made by professionals, but
the more recent decisions have broken away from their
predecessors and admitted pictures made by amateurs as
well as by professionals. And no reason exists why this

should not be done, for certainly many amateurs possess
far more skill and ability than is exhibited by numbers
of those who are pleased to consider themselves as pro-
fessionals. Certainly there can be no logical reason for
the exclusion of pictures taken by the “camera fiend”
who is usually on the spot when anything occurs, and
while they may not be so artistically correct as those made
by his professional brother, they are very apt to be
equally accurate pictorial representations of the actual
conditions, and there is but slight chance of their having
been taken from a studied position in order to obtain a
predetermined effect. The accuracy of amateur pictures
may likewise be increased by a device which has been
applied to small cameras so generally in use, which employ
films rather than plates. By means of this attachment
the date or any bit of information may be written on the
margin of the film after it has been exposed, and appears
when the film is developed. After the inscription has
been written it is impossible to change it, and where it is
shown that an amateur is careful and accurate in keeping
on each negative a record of its exposure an entry on the
margin should speak for itself in adding to the value of
the picture as evidence.

Conceding then, the possibility of the fraudulent ma-
nipulation of photographs, the question at once arises
whether this extends to all pictures taken under all con-
ditions; and with the possible exception of motion picture
films, the question must be answered in the affirmative.
Indeed it is doubtful whether even these should be ex-
cepted as beyond the possibility of alteration, but their
peculiar characteristics certainly render the operation
more difficult. But with all pictures taken with the or-
dinary cameras in daily use, whether contact prints or
enlargements, the possibilities of alteration, both on the
negative and on the print, are almost limitless. In ques-
tions of identity, for instance, nothing can be more mis-
leading than a print from an intentionally retouched nega-
tive; the expression of the entire countenance may be
changed simply by retouching the eyes, the corners of the
mouth, and smoothing out or etching in lines on the face.
The addition or removal of a moustache is a comparatively
simple matter, while the judicious use of the etcher will
transform the iron-gray hair of the middle-aged man to
the blackness of the proverbial raven. And this is true
likewise of photographs designed to show the health and
strength of the subject. Shadows can be penciled in or
etched out, the face emaciated and wasted from disease or
suffering may be made to appear robust and healthy, while
one in perfect physical condition may be made to appear
worn and drawn. However, even greater and more mis-
leading changes may be made in photographs designed to
show the seriousness of wounds. These are almost uni-
versallv admitted when offered in evidence unless they
violate in some measure the rules of admissibility, but it
is a dangerous practice, and one which should not be
permitted without due precaution. In the hands of a
skillful operator photographs of this nature can, by the
use of a little retonching “dope,” an etcher, and a hard
pencil. easily he altered to angment or diminish the object
which they are supposed to portray, or even change its
location ; and hy the ordinary jury. may it not be said, hy
the court and counsel themselves, the operation can never
be detected. The marks of the retouching do not show
on the finished print. and ean be discovered. except in very
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obvious instances, only from an examination of the nega-
tive itself. Of course, in the case of pictures very much
enlarged, the retouching might be made apparent, but if
it is, the use of a tube of color and a camel’s hair spotting
brush will render them invisible again. It should not be
supposed that all photographs of this nature offered in evi-
dence are intentionally altered; on the contrary the ab-
sence of judicial expression in the decided cases on this
point would indicate that the matter has but infrequently
engaged the attention of the courts.

Aside from the actual changes that can be made in the
negative itself, there exist innumerable methods of “fak-
ing” pictures of all descriptions. It is a comparatively
simple matter so to combine or take two pictures that the
result will be inaccurate enough to satisfy the most un-
scrupulous litigant, and sufficiently plausible to satisfy
the most skeptical jury. In an instance which failed to
reach the courts some years ago, a young lady but a few
years married sought her attorney in great indignation,
producing a picture of her husband with a woman of none
too savory reputation, and which the wife believed had
been taken on a certain date. The husband, as the lawyer
well knew, had not been near the woman, but argument
and persuasion were unavailing. The lawyer then deter-
mined to fight the devil with fire, and obtaining from the
wife a recent photograph of herself, he requested her to
return with her husband in a few days. When she did so,
he showed her a picture of herself, apparently taken with
a well-known man-about-town. Needless to say the divorce
proceedings were dropped, for what could either party say
in the face of such convincing evidence against himself ?
And nothing could be simpler than obtaining a picture of
this character. By trimming the photographs of the two
persons, gluing them side by side, and making a copy
of the whole, there could be secured a negative which,
when the lines indicating the edges of the copied prints
had been removed, and the whole smoothed over with a

pencil and etcher, would yield a print which would deceive ..

anyone except an expert. Yet another method of taking
fake pictures is rendered possible by a simple little instru-
ment which slips over the lens of the camera, permitting
only half of the plate to be exposed at one time. By this
means two persons who have never seen each other may
be photographed on the same plate, or one person may
be taken in different positions. This method, while simple,
is of little practical use for producing misleading pictures,
since the opportunity for detection is greater unless the
negatives are made under just the proper conditions and
with a background that lends itself to the purpose. A
mode of producing “fake” pictures which is often used is
that of printing through two negatives after they have
been suitably prepared, the result being a print showing
the features from each negative that it is desired to retain.
Indeed there are few commercial photographers who do
not have in their stock room a carefully selected series
of negatives showing cloud effects, and these are used to
produce clouds in what would otherwise be the bare skv
of landscape pictures. Using the double negative method
the writer has “faked” the picture of an aeroplane over a
stream several hundred miles away, the whole being an
apparently genuine print.

Perhaps one of the most frequent uses of photographs
as evidence i8 in trials involving the validity of written
instruments, and when properly made they are of invalu-

able assistance. In fact, where a document is to be handled
to any extent, it is always best to use a copy in order that
the original may not be subject to mutilation through wear.
For pictures of this nature a slow plate with a rather
small stop is by far the best, and sufficient exposure should
be given to bring out clearly all the lines of the document.
An appropriate orange or yellow color screen is necessary
in order to produce good negatives from some papers,
especially blue and violet, and in some instances manila,
orange, yellow and a few other tinted papers. Unless
the picture is very much magnified, the use of a screen
will not interfere with the optical qualities of the lems.
An abrasion or the density of the lines on an instrument
can sometimes effectually be disclosed by means of a
photograph made by transmitted light, that is, with the
light shining through an instrument instead of being re-
flected from its surface. These, however, must usually be
magnified before they are of much value. But when
properly taken they are invaluable in disclosing water
marks, fiber of paper, continuity of strokes or retouching
of lines, and all other matters which cannot be observed
from a reflected light picture. In certain cases where it
is desired to accentuate an unevenness, such as a pencil
indentation without color, or an embossed figure, the docu-
ment may be so placed that the illumination will come
from the side of the object. The resultant print will then
show the objects in relief. Fraudulent and improper
alteration is as possible in the case of photographs of docu-
ments as in any other. The negative may be retouched
and spotted and the finished print lined. It has been very.
truly said that the refractive power of the lens, the angle
at which the original instrument is inclined to the plate,
the accuracy of the focusing, and the skill of the operator,
are all to be taken into consideration. By placing the
original to be copied obliquely to the sensitive plate that
portion of the instrument to be copied which is nearest
the plate may be distorted by being enlarged, and the
part farthest away may be correspondingly reduced, while
the slightest bulging may cause the resulting negative to
be blurred. Indeed then, in the matter of taking photo-
graphs of this nature, and in the subsequent manipulation
of the negative and print, the opportunity for misleading
work is exceedingly great. However, the skill required
to “doctor’”’ a picture of this kind is such as to render the
question of less relative importance. As is said by Mr.
Osborn, at page 51 of his work on “Questioned Docu-
ments”: “If there is any doubt about the accuracy of
photographs they can be made by both parties, and in ques-
tioned document cases they can easily be verified by com-
parison with the original paper which is at hand. On
account of the latter fact there is not the legitimate objec-
tion to photographs of a questioned document that may
arise over photographs of a different nature which cannot
be compared and verified by judge, jurv and opposing
counsel.”

A correct photographic representation depends much
on the position in which the camera is, and the viewpoint
from which the exposure is made, especially in pictures
of landscapes, the location of crimes and accidents, ma-
chinery and the like. As one court has observed, the photo-
graphs introduced in evidence by opposing parties some-
times present as great apparent conflict as the testimony of
the witnesses. Pictnres showing distances are often mislead-
ing because of the lack of proper perspective, and do not
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necessarily present distances and angles correctly. True,
this defect can be remedied to some extent by stereoscopic
photographs, and it is rather surprising that these have
not come into more general use. Certainly they are of
much greater value to the jury. Nothing is simpler than
to take an incorrect picture of this class. A roadway with
a pronounced grade can be made to appear level by taking
a side view with the camera inclined at the same angle
and to the same degree as the object, and this is only a
single instance of the innumerable cases in which the
camera may be made to lie. It must be remembered, too,
that the ordinary photograph deals only with chiaroscuro,
or light and shade, this very fact rendering it an easy
matter to produce an incorrect representation. And it
may be observed in passing that this is a comparatively
recent achievement, for the Egyptian painters made no
use of shadows, but saw only outline of form. However,.
the photographer having the shadows at his command does
not hesitate to use them to produce the desired results.
A defect in a bit of machinery, a broken rail, a hole in a
roadway, can be made to appear matters of little conse-
quence by placing the camera in such a position that they
are in the shadow, and do not get the benefit of direct
lighting. But should a mistake be made here, all is not
lost by any means. If the picture, by some mistake of the
operator, shows more than is intended, the negative can
easily be reduced with the aid of a few chemicals and a
bit of cotton, the resulting print showing a deep shadow
over the part to be concealed. Or should the reverse con-
dition obtain, the negative can be intensified and the
detail brought out. These methods are constantly prac-
ticed in legitimate work, and the results are certain.

It will be seen, therefore, that all ordinary photographs
are of questionable evidential value, except possibly
motion picture films. The latter have apparently been
but seldom used. In a recent strike in one of the coal
fields, motion pictures were taken for trade purposes, and
these were subsequently used to identify some of the
strikers. But their use must necessarily be limited, be-
cause of the fact that only in such instances as this are
pictures available, and should they come into more gen-
eral use it is questionable whether their value would not
be greater than photographs taken with ordinary cameras.
Owing to the exceedingly small film used, each individual
picture being but little over an inch square, it is very
difficult, if not impossible, to make any alteration on the
film itself that will not show on the screen, although of
course the opportunity for making “fake’ pictures is even
greater with a motion picture machine in the hands of a
skilled operator, than with the ordinary type of camera.

The most that can be said then is that too much care
cannot be exercised where photographs are introduced as
evidence in a case. The prints should be required on
glossy paper, since it shows details much more clearly
than a matt or studio surface, and if there is the slightest
suspicion that the negative has been altered or retouched,
it should be called for and examined, that the court and
jury may see for themselves that its gelatine surface is
unbroken.

L.R. B

“The peace of mankind, the honor of the human race, the
welfare, perhaps the being of future generations must in no in-
considerable degree depend on the sacred observance of national
conventions.” Iredell, J. in Ware v. Hylton, 3 Dallas, 270.

GERMAN EMERGENCY LEGISLATION AFFECTING
COMMERCIAL MATTERS.

By C. H. HUBERICH, of the U. 8. Supreme Court Bar, Counsellor at
Law, Berlin and Hamburg.

DuriNG the period from 3l1st July, 1814, to the end of March,
1915, over two hundred fifty laws, ordinances and other enact-
ments have been promulgated in the German Empire. Nearly
all of these deal with the special economic and social problems
created by the war. The comprehensiveness of the legislation
enacted during the first weeks of the war tends to show that the
measures had received long and careful consideration. The very
complete codes of prize law and prize procedure had been adopted
respectively in 1909 and 1911, although their provisions were
not published until 3d August, 1914.

It is interesting to note that while in the beginning the legis-
lation reflected the Continental views, it has gradually adopted
a number of distinctively common law doctrines, more particularly
in reference to the status of alien enemies.

A significant feature in the legislation is the indication that
the war has continued for an unexpected length of time. This
is particularly observable in the economic legislation that has
been framed in the past few months to safeguard food supplies,
and which was not particularly dealt with in 1914, where measures
relating to this topie were chiefly confined to prohibitions of ex-
ports. But this feature is also observable in the commercial legis-
lation. E. g., the earlier enactments relating to postponement
of payments of foreign bills of exchange and of debts due to
persons domiciled outside the German Empire fixed the date of
expiration at 31st October, 1914. These acts were subsequently
extended to 31st January, 1915, and later to 30th April, 1915.
So too the general period of limitation was extended by an ordi-
nance of 22d December, 1914, for a period of one year by a
provision to the effect that periods of limitation expiring on
31st December, 1914, should be deemed to be extended to 31st
December, 1915.

German law does not place alien enemies under an incapacity
to contraet. It is to the economic advantage of Germany to
keep her trade, even with the enemy, open. Exports to enemy
countries are on the same footing as exports to other foreign
countries, but by an ordinance of 22d February, 1915, the im-
portation and transit of certain enemy products, chiefly belonging
to the class of luxuries, have been prohibited.

Alien enemiés are also under no disability to bring suits.
Until 30th September, 1914, even payments of money and the
transmission of securities to enemy countries were not prohibited,
but by an ordinance of 30th September, 1914, and later ordi-
nances payments to persons resident within Great Britain, France
and Russia have been prohibited, subject to certain exceptions
in reference to payment of patent fees and the transmission of
funds necessary for the protection of German interests in these
countries. Business undertakings in Germany, owned or con-
trolled by alien enemies, at flrst remained free from special control
or supervision. On 4th September, 1914, an ordinance was passed
authorizing the supervision of enemy undertakings owned or con-
trolled by persons within the enemy territory. By a law of 26th
November, 1914, special stringent measures were adopted in
respect of French business undertakings. This measure was one
of retaliation against the ordinance providing for the seques-
tration of German property in France. This law provides for
the appointment of an administrator to take charge of the French
business undertakings (including immovables owned within the
Empire) within Germany, with power either to carry on the
business or to liquidate it. In the latter event the funds belong-
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ing to the undertaking, after the payment of the claims of
creditors, are deposited in the Imperial bank until the conclusion
of the war, By an ordinance of 22d December, 1914, these
provisions were made applicable to Great Britain, and by an
ordinance of 4th March, 1915, extended to Russia. Enemy prop-
erty in the German customs has also been sequestrated.

The German prize law follows largely the provisions of the
Declaration of London. Under the terms of the Sixth Hague
Convention an arrangement was made in reference to the giving
of days of grace to French ships in German ports. Negotiations
in respect of the same matter with Great Britain proved abortive,
and British ships in German ports are detained under the pro-
visions of articles 1 and 2 of the Sixth Hague Convention. The
so-called “blockade” decree of 4th February, 1915, is a military
and not a legislative measure, and does not appear in the collec-
tion of laws. Few decisions have been rendered as yet by the
prize courts of Hamburg and Kiel in the cases there pending.
Of the prize decisions thus far rendered, one of special interest
to neutral countries is that in the case of the Glitra, in which
it was held that neutral owners of eargo on board an enemy
vessel destroyed by the captors are not entitled to compensation.
The case has been appealed. The views announced are contrary
to those of the best modern German authorities on this subject,
and it is possible that the decision will be reversed.

No general moratorium has been declared in Germany. On
7th August, 1914, an ordinance was passed providing that no
suit could be instituted before 31st October, 1914, in respect of
any claims arising before 31st July, 1914, and due to any person
or corporation domiciled in a foreign country.

This period was subsequently extended to 31st January, 1915,
and has now been extended to 30th April, 1915,

Legislation along the lines of the English Courts (Emergericy
Powers) acts has been passed providing that in appropriate
eases the court may grant a stay of execution of not more than
three months where the claim npon which it is based arose prior
to 3lst July, 1914. Where the inability to pay is due to the war
the court may order a carrying on of a business under the super-
vision of the court, in lieu of bankruptey. Special privileges have
been accorded to persons in active military or naval service, but
do not apply to registered firms or corporations.

Special laws relating to bills of exchange have been enacted.
By ordinance of 10th August, 1914, bills drawn in a foreign
country prior to 31st July, 1914, and payable within the German
Empire after said date, are extended for a period of three
months. Interest at the rate of 6% is added. By ordinance of
22d October, 1914, an additional period of three months was
granted, and by an ordinance of 19th January, 1915, a further
extension of three months bas been granted.

In spite of the moratorium laws in respect of claims of foreign
creditors a number of these claims are being paid in advance
of the time set for payment, the debtors availing themselves of
the present low value of German currency in order to free them-
selves from their obligations.

It is to be noted that the above laws are not applicable to the
territories of Belgium under German occupation. For these
special measures have been enacted. :

“We are eompelled to admit that although Christianity be
a part of the common law of the state (of Pennsylvania) yet
it is so in this qualified sense, that its divine origin and truth
are admitted, and therefore it is not to be maliciously and
openly reviled and blasphemed against, to the annoyance of
believers or the injury of the publie.” Story, J. Vidal v. Girard,
2 How. 198.

LAW NOTES

49

ACCIDENTS ON TENEMENT STAIRCASES.

THE judgment of the Court of Appeal in the recent case of
Dobson v. Horsley (112 L. T. Rep. 101; (1915) 1 K. B. 634)
makes an important addition to the long line of cases on the
above subject which have presented themselves for decision in
modern times, owing to the greatly increased use of flats and
tenement dwellings both for business and for general purposes.
It is an essential feature of these premises that the building
or block of buildings of which they form part should be served
by a common staircase or other means of approach. In some
cases this approach is inside the building, whilst in others it is
outside. It forms no part of the letting of the floor, flat, or
tenement itself, and it nearly always remains under the control
and management of the landlord or owner, sometimes by agree-
ment expressed in each letting, and sometimes by mere conduct
on his part from which sach an agreement can easily be implied.

The facts involved in the case were simple. The defendants
were owners of a house let out in rooms, one of which was in
the occupation of the plaintiff at a small weekly rent. The
house was approached from the street by a flight of steps, which
crossed an area of considerable depth. The steps were protected
by railings on each side, but these railings were defective, and
a portion of them were missing, thus producing a gap through
which a young child of the plaintiff, whilst playing on the steps,
fell into the area below and sustained injury. The Court of
Appeal held that in the above circumstances the defendants
were not liable. They were of opinion that the position of the
injured person was no higher or better than that of a bare
licensee; that a8 a result the defendants’ responsibility extended
only to a “trap” or concealed danger, and fell altogether short
of that of providing a reasonably safe mode of access to the
premises; that the tenant and those who claimed through him
took the access in the condition (shown to be a defective one)
in which it stood at the time of the letting; and that the matter
was in no way altered by the fact that the injured person was-a
child of tender years, who was incapable of exercising any judg-
ment or care on his own behalf. .

The result of this judgment appears to be to whittle away
the earlier decision of the same court in the well-known case
of Miller v. Hancock (69 L. T. Rep. 214 (1893) 2 Q. B. 177)
in & very serious manner. It is now explained that that case
was really decided on the footing that the danger which gave
rise to the plaintiff’s injuries was in the nature of a trap, for
the existence of which on the staircase the landlord was re-
sponsible to a stranger who had business with the tenant of one
of the floors of the building; and it is also said (and not for
the first time) that the case was decided on its own “special
circumstances.” What those special circumstances were we are
not told, any more than we were told on the previous occasion
(Huggett v. Miers, 99 L. T. Rep. 326; (1908) 2 K. B. 278),
when the matter was fully discussed by the same conrt.

1t is quite true that the facts, as reported in Msller v. Hancock,
are consistent with the existence of a trap or concealed danger
on the staircase. The report merely states that the plaintiff,
in descending the stairease, fell in consequence of one of the
stairs being in a worn and defective condition, and consequently
sustained injuries. Whether the defect complained of was one
which was hidden, or one which could have been observed by the
axercise of ordinary care, is a question which does not appear
to have been raised at all. To say that the “trapping” of the

 plaintiff by something which he was not beund to anticipate

was “the basis of the decision,” as Lord Justice Buckley does in

Dobson v. Horsley, seems scarcely justified by the report of
Miller v. Hanceck.
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The above explanation of the latter case appears to have been
first suggested by Mr. Justice Atkin in the ease of Lucy v. Baw-
den (110 L. T. Rep. 580; (1914) 2 K. B. 318), where it was
held that for injuries sustained by the wife of a tenant on a
common flight of steps leading to a house occupied in tene-
ments, through the absence of a sufficient railing, the landlord
was not liable, when it was shown that the existence of the
defect was known to the plaintiff before the accident. In the
earlier case of Huggett v. Miers, just referred to, before the
Court of Appeal, there is no trace of such a suggestion. The
explanation there given of Miller v. Hancock is that in that case
the court—to use the language of Lord Justice Moulton—treated
the landlord, who had, as between himself and the tenants,
undertaken the duty of keeping the staircase in repair, as having
authorized the tenants for the purposes of their business to
invite members of the public to use the staircase on his behalf
80 as to bind him. In other words, they ascribed to him the
invitation given by the tenant by his authority, and based upon
that invitation a duty on his part towards those so invited to
keep the staircase in a reasonably safe state of repair. The
defeet complained of in Huggett v. Miers was one of insufficient
lighting and not of repair at all; and the difference between the
two cases is very marked, inasmuch as the danger incurred in
the former case is obvious to everybody. But it seems clear
that the explanation of Miller v. Hancock there given is not
really based on trap or concealment, but on the invitation, given
<or supposed to be given, to use the staircase provided. And
‘that this was also the view of the case taken in Hargroves, Aron-
- .son, and Co. v. Hartopp (92 L. T. Rep. 414; (1915) 1 K. B.
472) appears from the statement of Lord Alverstone, C. J., that
the court in Miller v. Hancock did assume that the lessor was
under a duty to his own tenants, as well as to members of the
public coming to the premises on business, to take care to keep
the staircase in reasonably safe repair.
¢ . Throughout the judgments in Miller v. Hancock it will be
seen that the learned judges say that under the circumstances
-of the ease the implication ought to be made that the landlord
was under a duty, to those who had business with his tenants,
to keep the staircase in reasonably good repair, and not merely
a duty to abstain from laying “traps.” The decision itself was
based on the analogy of a judgment of the Court of Common
Pleas in Smith v. London and St. Katharine Docks Company,
18 L. T. Rep. 403; L. Rep. 3 C. P. 326).
fendants, in the ordinary ecourse of their business, provided
gangways as & means of access to ships lying in their dock,
gangways which would to their knowledge be necessary for the
use of all persons having business with the ship; and from those
facts the court inferred a duty on their part towards such per-
sons, not merely to abstain from traps, but to have the gangways
in a reasonably safe condition. It is quite true that the danger
in that case was hidden, just as it may have been hidden in
Miller v. Hancock; but this was not the ground of the decision
any more than it was the ground of the decision in the latter
case. The real ground, as already stated, and as mentioned by
all the judges in Huggett v. Miers, was the invitation by the
landlord to use the mode of access to the premises provided and
controlled by him. So much was this the case, that Lord Justice
Farwell in the latter case questions the applicability of the
decision in Smith’s case to the facts in Miller’s, on the ground
that it was the dock company itself which carried on the busi-
ness for the purposes of which they invited persons to use the
‘gangway. And no doubt this is true. But why does this make
‘the analogy fail? The landlord, in the case of tenements, flats,
and floors, carries on “business” on the premises. That business

In that case the de-

is to let them to occupiers. For this he receives a consideration,
just as the dock company receives a consideration from ship-
owners who resort to their dock. He provides a mode of access
to the tenements, just as they provide a mode of access to the
ships. In both cases it is known that that mode of access will
be used by strangers, If there be an “invitation” so to use it
in the one case, why should there not be an invitation in the
other? And if that invitation entails the result in the one case
that a reasonably safe access should be pl:ovided, why not also
in the other? )

It has long been established that the position upon premises of
what is called an “invitee” on business is better than that of a mere
licensee. As regards the former, it is settled that, using reason-
able care for his own safely, he is entitled to expect that reason-
able care shall also be used by the owner or occupier to prevent
damage from unusual or unexpected danger which he knows or
ought to know. It seems beyond doubt that a person who comes
directly on business with the owner or occupier of property—
as in the common case of a person entering a shop—is distinetly
more favored, in the respect now considered, than an ordinary
guest or licensee, the reason being that his presence is for the
benefit of the invitor. Applying this test, is it not for the
benefit of the landlord, whose object, as already pointed out,
is to let his tenements, that use should be made of the staircase
by strangers? He knows that it must and will be so used.. If
the tenant has a family, he knows that it must and will be used
by the family. He knows that without such user being permitted
he could not let his premises at all. No doubt the “business”
with him in this case is only indirect and not direct. But why
should this make any difference? In Miller v. Hancock it is true
that the person who met with injury had business to transact
on the premises. But his business was (directly) with the tenant
and not with the landlord. It is conceived that the real reason
why the latter was held responsible was, not because of the
plaintiff’s business with the tenant, but because his presence was
for the landlord’s benefit, inasmuch as the letting of the offices
to the tenant was conditioned on the possibility of such visits
to the premises being made.

In Scotland, owing probably to the large number of tene-
ment dwellings in the towns, there have been within the last few
years several decisions in the Court of Session on the points
here involved ; and it seems a matter for regret that none of them
were apparently referred to in Dobson v. Horsley. The law of
Scotland differs nothing in these respects from that of England;
all the decisions profess to follow that of Miller v. Hancock;
and it has been laid down over and over again that the true
principle is that the landlord’s obligation towards persons who
use the common staircase of tenements under the circumstances
of that case is that of keeping it in reasonably safe repair. To
go back no further than two years, this will be found to be laid
down by the Court of Session both in Kennedy v. Shotts Iron
Company (1913, S. C. 1143) and in Mellon v. Henderson (1913,
S. C. 1207). It is quite true that in both these cases the danger
which produced the injury was concealed. But on referring to
them it will be seen that in neither of them is stress of any kind
laid on this circumstance, but the court enunciates in the broad-
est terms the general principle above adverted to. It seems quite
clear that the Court of Session, at any rate, does not consider
that the real ground of the decision in Miller v. Hancock was the
“trapping” of the plaintiff.

Last year the matter again came before the court in the case
of Grant v. Fleming (1914, S. C. 228). The staircase here was
alleged to be defective in two respects, in that the balustrade
was of insufficient height for the protection of children, and
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that one of its uprights was missing. A young child going to
visit a friend in one of the tenements was injured by a fall,
which took place either through the gap or over the balustrade.
On a proceeding analogous to demurrer, it was held by a majority
of the Court of Session that there was a primd facie case of
liability against the landlord, and that the case must go to trial
on the facts. The ground of the decision—based once more on
Miller v. Hancock—was that there was an obligation on him to
provide a staircase which should be safe so far as he by reason-
able care and inspection could secure.

Two of the three judges who assisted at the hearing of the
above case expressed the view that the child had no better right
to recover damages for the injuries sustained than an adult.
That this is so was actually decided in Dobson v. Horsley, and
in a somewhat summary manner; Lord Justice Buckley saying
that he attributed no importance to the point raised in this
respect on the child’s behalf, and basing his opinion on the short
ground that if the place, was dangerous the child ought not to
have been there without proper protection. Apart from the
difficulty—amounting practieally to an impossibility—of com-
plying with this condition on every occasion, it would seem that
the point did not perhaps receive sufficient consideration. It
is quite true that in Latham v. Johnson (108 L. T. Rep. 4;
(1913) 1 K. B. 398), Lord Justice Farwell lays it down in terms
that the owner of property incurs no greater liability towards
children than towards adults. But Lord Justice Hamilton in the
same case appears fully to recognize that the duty which one
person owes to another to take reasonable care not to cause him
hurt by act or omission is one which is relative to the person
injured. Moreover, Lord Atkinson in Cooke v. Midland Great
Western Raslway of Ireland (100 L. T. Rep. 626; (1909) A. C.
229) says this: “The principle that the owner of land upon which
a licensee enters on his own business or for his own amusement
is only responsible for injuries caused to the latter by hidden
dangers of which the former knew, but of which the licensee
was ignorant, and could not by reasonable ecare and observation
have detected, must, in any given case, be applied with a rea-
sonable regard to the physical powers and mental faculties which
the owner, at the time he gave the license, knew, or ought to
have known, the licensee possessed. . . . The duty the owner
of premises owes to the persons to whom he gives permission
to enter upon them must, it would appear to me, be measured
by his knowledge, actual and imputed, of the habits, capacities,
and propensities of those persons.”” So, again, Lord Justice
Phillimore in the recent case of Norman v. Great Western Rail-
way Company (112 L. T. Rep. 266; (1915) 1 K. B. 584) points
out that, “in analyzing the expression ‘reasonably safe,’ one
must take into account what is called in modern parlance the
personal equation; what may not be safe for one person may
be safe enough for the persons who frequent particular business
premises.” And there are many other authorities to the same
effect.

On the whole, it seems a little difficult to explain the apparent
tenderness with which the landlord has been treated in the class
of cases here under discussion. The use of the stairease or other
means of approach is absolutely essential to the carrying out
of the main and only object of the letting of the flat or tenement.
This eircumstance is known to the landlord, and must be sup-
posed to be within his contemplation at the time of the letting.
It is part of the consideration for which his rent is paid to him.
The staircase remains throughout in his possession and under
his control. And it would appear only just and fair that he
should be under an obligation not short of maintaining it in a

Cases of Juntevest.

“DweLLING House” as INCLUDING APARTMENT House.—A
covenant in & deed prohibiting the erection of anything except
dwelling houses on the land conveyed was held in Minister, ete.,
R. P. Dutch Church in Garden St. v. Madison Ave. Building
Co. (N. Y.) 108 N. E. 444, not violated by the erection of an
apartment house. The opinion of the Court of Appeals was in
part as follows: “It seems very cleéar that the simple term ‘dwell-
ing house,’ used in this covenant, is broad enough to include
and permit an apartment house. We require little aid from
dictionaries or decisions to enable us to see that, within the
ordinary meaning of language, a ‘dwelling house’ is a house or
structure in which people dwell, and such, concededly, are the
character and purpose of an apartment house. There is no way
in which we can fairly ingraft upon these particular words
considered by themselves any further limitations of definition
which would make a structure used for ordinary dwelling pur-
poses more or less a dwelling house merely because of the number
of people who dwelt in it.”

VaLipity oF ORDINANCE PROHIBITING IMPORTATION OF CITRUS
PraNTS INTO STATE.—In State v. West, 67 So. 934, the Louisiana
Supreme Court declared that an ordinance of the State Board
of Agriculture and Immigration, which prohibited the importa-
tion into the state of all kinds of ecitrus plants and parts thereof
was invalid as an interference with interstate commerce. Judge
Provosty wrote the opinion which states the facts and reasons
a8 follows: “The state has appealed from a judgment quashing
the indietment against the accused, which indictment is under
an ordinance or regulation of the State Board of Agriculture
and Immigration, reading as follows: ‘In order to prevent the
introduction of the dangerous citrus disease known as eitrus
canker, prevalent in the principal cilrus growing states of the
United States, but not found to be prevalent in Louisiana, the
importation into this state of any and all kinds of citrus plants
and parts of citrus plants from all the states of the United
States, its territories and possessions, and from all foreign eoun-
tries, is hereby prohibited.” The information against the aceused
is in striet conformity with this ordinance; that is to say, it
does not charge that the citrus plants imported by the accused
were diseased, but simply charges that they were imported.
When the state of Missouri sought to prohibit the driving or
conveying of any Texas cattle into the state between certain
dates, as a protection against Texas fever, the Supreme Court
of the United States held the statute to be void as being an inter-
ference with interstate commerce. Railroad Co. v. Husen, 95
U. S. 465, 24 L. ed. 527. For the same reason, the ordinance
or regulation involved in this ease is nullL.”

REGULATION OF LIVERY STABLES A8 VALID EXERCISE OF POLICE
POowWER.—A municipal ordinance making it unlawful to conduct
a livery stable business within a designated area was held valid
in Reinman v. City of Little Rock, 35 Sup. Ct. Rep. 511, as
being within the power of the state to authorize. Mr. Justice
Pitney for the court said: “The decision of the state court of
last resort is conclusive upon the point that the ordinance under
consideration is within the scope of the powers conferred by the
state legislature upon the eity council of Little Rock. It must
therefore be treated, for the purposes of our jurisdiction, as
an act of legislation proceeding from the lawmaking power of
the state; for a municipal ordinance passed under authority dele-
gated by the legislature is a state law within the meaning of

reasonably proper condition.—Law Times.

the Federal Constitution; and any enactment, from whatever



52 LAW NOTES

[JunE, 1915.

source originating, to which a state gives the force of law, is a
statute of the slate within the meaning of Judicial Code, § 237,
which confers jurisdiction upon this eourt. Therefore the argu-
ment that a livery stable is not a nuisance per se, which is much
insisted upon by plaintiffs in error, is beside the question. Grant-
ing that it is not a nuisance per se, it is clearly within the police
power of the state to regulate the business, and to that end
to declare that in particular circumstances and in particular
localities a livery stable shall be deemed a nuisance in fact and
in law, provided this power is not exerted arbitrarily, or with
unjust discrimination, so as to infringe upon rights guaranteed
by the Fourteenth Amendment.”

STaTUTE PROHIBITING SALE OF MORPHINE S INCLUDING
HeroiN.—The New Jersey Supreme Court in State v. Norwood,
93 Atl. 683, held that a statute prohibiting the sale of morphine,
except upon a physician’s preseription, did not include heroin.
The reasoning of the court was as follows: “To bring the com-
mission of the offense within the language of the statute the
state offered expert testimony to show that ‘heroin’ is in fact
morphine. Expert chemists in behalf of the defendant testified
that ‘heroin’ and morphine are two distinet drugs, the latter
being a very old alkaloid, and the former a comparatively
recent derivative of morphine, and that each responds differently
to recognized chemical tests. It was also in evidence that the
two drugs respond differently on the human system, and that
‘heroin’ may be used with benefit for throat ailments. We do

‘not deem it necessary to say more in the disposition of the case

than that the statute in question does not include in its cate-
gorical statement of the inhibited habit-forming drugs the drug
known as ‘heroin.’ If it were known and in existence by name,
as a habit-forming drug, at the time of the enactment of the
prohibiting law, it must be assumed that the legislature pur-
posely excluded it. If it were not known, and not in existence,
at that period, it is equally manifest that the legislature did
not have it in mind for condemnation in its generic designation
of habit-forming drugs. The act is penal in its object and con-
sequences, and under familiar rules of statutory construction can-
not be enlarged by judicial construetion to include subjects and
cases which upon its face are literally excluded.”

Vaumrry oF STATUTE ReqQuiring ONE Day oF REesT Per
WeEk 1IN CERTAIN OccUPATIONS.—In People v. C. Klinck Pack-
ing Company, 108 N. E. 278, the New York Court of Appeals
upholds the validity of a state statute requiring that in certain
occupations employees shall have twenty-four consecutive hours
of rest in every seven days. Judge Hiscock in a long and learned
opinion covers the various objections to its constitutionality in
a thorongh manner. In part he says: “The thought of one
day of rest in seven has come down to us fortified by centuries
of recognition. It is true that often it has been coupled with
and perhaps subordinate to the desire for religious observance.
But the idea of rest and relaxation from the pursuits of other
days has also been present, and whether we like it or not we
are compelled to see that in more recent times the feature of rest
and recreation has been developing at the expense of the one
of religious observance. I suppose that no one would contend
that continued and uninterrupted indoor labor would be good
even for an adult man. The laws which have been passed and
sustained with general approval in almost every jurisdiction
limiting the hours of labor for women and children and for
those engaged in especially trying employments, such as mining
and the operation of railroads, amply testify to the widespread
belief that in certain flelds the public health and welfare are
subserved by generous opportunities for relaxation and recuper-

ation. A constantly inereasing study of industrial conditions I
believe leads to the conviction that the health, happiness, intelli-
gence, and efficiency even of an adult man laboring in such em-
ployments as those mentioned in this statute will be increased
by a reasonable opportunity for rest, for outdoor life and reere-
ation, for attention to his own affairs, and, if he will, study and
education.”

StatoTE CHANGING PyNIsEMENT FOR MURDER AS Ex Posr
Facro Law.—That a statute changing the punishment for murder
from hanging to electrocution is not invalid as an ez post facto
law where applied to crimes previously committed is the holding
of the United States Supreme Court in Malloy v. State, 35 Sup.
Ct. Rep. 507. The opinion of Mr. Justice McReynolds who
spoke for the court was in part as follows: “The contention
in behalf of plaintiff in error most earnestly relied on is this:
Any statute enacted subsequent to the commission of a erime
which undertakes to change the punishment therefor is ex post
facto and unconstitutional unless it distinetly modifies the se-
verity of the former penalty. The often-quoted opinion of Mr.
Justice Chase in Calder v. Bull, 3 Dall. 386, 390, 391, 1 L.

.ed. 648, 650, summarizes ez post facto laws within the intend-

ment of the Constitution thus: ‘lst. Every law that makes an
action done before the passing of the law, and which was innocent
when done, criminal, and punishes such action. 2d. Every law
that aggravates a crime, or makes it greater than it was when
committed. 3d. Every law that changes the punishment, and
inflicts a greater punishment than the law annexed to the crime
when committed. 4th. Every law that alters the legal rules of
evidence, and receives less, or different, testimony, than the law
required at the time of the commission of the offense, in order
to conviet the offender. All these, and similar laws, are mani-
festly unjust and oppressive.” Further expounding the subject,
he adds: ‘But I do not consider any law ez post facto, within
the prohibition, that mollifies the rigor of the criminal law; but
only those that create, or aggravate, the crime; or increase the
punishment, or change the rules of evidence, for the purpose of
conviction.” And to the general doctrine thus announced this
court has continued to adhere.”

VALIDITY OF STATUTE PROHIBITING SHIPMENT OF IMMATURE
Crrrus Frurr.—A statute of Florida makes it unlawful for
anyone to sell, offer for sale, ship, or deliver for shipment, any
citrus fruit which are immature or otherwise unfit for consump-
tion, and in Sligh v. Kirkwood, 35 Sup. Ct. Rep. 501, the United
States Supreme Court declared it to be a valid statute, and such
an one as a state legislature could pass under the police power
in the absence of any legislation qn the subject by Congress.
It was held that the statute in question only incidentally and
indirectly affected interstate commerce. Mr. Justice Day for
the court said: “It may be taken as established that the mere
fact that interstate commerce is indirectly affected will not pre-
vent the state from exercising its police power, at least until
Congress, in the exercise of its supreme authority, regulates the
subject. Furthermore, this regulation cannot be declared invalid
if within the range of the police power, unless it can be said
that it has no reasonable relation to a legitimate purpose to be
accomplished in its enactment; and whether such regulation is
necessary in the public interest is primarily within the deter-
mination of the legislature, assuming the subject to be a proper
matter of state regulation. We may take judicial notice of
the fact that the raising of citrus fruits is one of the great
industries of the state of Florida. It was competent for the
legislature to find that it was essential for the success of that
industry that its reputation be preserved in other states wherein
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such fruits find their most extensive market The shipment of
fruits so immature as to be unfit for eonsnmption, and conse-
quently injurious to the health of the purchaser, would not be
otherwise than a serious injury to the local trade, and would
certainly affect the successful conduct of such business within
the state. The protection of the state’s reputation in foreign
markets, with the consequent beneficial effect upon a great home
industry, may have been within the legislative intent, and it
certainly could not be said that this legislation has no reason-
able relation to the accomplishment of that purpose. As to
the suggestion that the shipment of such fruit may be legiti-
mately made for commercial purposes, for the purpose of making
wine, citric acid, and possibly other articles, it is sufficient to
say that this case does not present any such state of facts, and
of course the constitutional objection must be considered in view
of the case made before the court, which was a delivery for ship-
ment of oranges so immature as to be unfit for consumption.
Whether such a case as supposed, of shipment for commercial
purposes, would be within the statute, would be primarily for
the state court to determine, and it is not for us to say, as no
such case is here presented.”

ErFecr OF DISCONTINUANCE OF LiTigATION BY CLIENT ON
RigET OF ATTORNEY T0 CONTINGENT FEE.—An interesting dis-
cussion of the effect of the discontinuance of litigation by a client

on the right of his attorney to recover a contingent fee agreed-

upon as compensation for his condueting the litigation is to be
found in Andrews v. Haas, (N. Y.) 108 N. E. 423. It was
decided that the attorney could not recover the amount agreed
upon, but only the value of services rendered up to the time
of the discontinuance. Judge Cardozo stating the facts in
detail and the reason for the decision said: “The plaintiff is a
member of the bar. He complains that the defendants refused
to prosecute an action in which they had retained him as their
‘lawyer. The agreement was, he says, that they would sue for
$180,000, and- pay him twenty-five per cent of the amount re-
covered. He drafted a complaint for them, but there the action
stopped. The defendants refused to go on with it. They were
advised and became convinced, as they now allege in their answer,
that the action was without merit. Because of their refusal to
proceed with it the plaintiff says that they owe him $45,000.
In opening his case he declined to prove the value of his services
up to the time when the case was halted; he took his stand
upon the ground that he was entitled to the profits that would
have come to him if his clients had pressed the case to a suc-
cessful conclusion. At the close of his opening the complaint
was dismissed. The employment of a lawyer to serve for a
contingent fee does not make it the client’s duty to continue the
lawsuit and thus increase the lawyer’s profit. The lawsuit is
his own. He may drop it when he will. Even an express agree-
ment to pay damages for dropping it without his lawyer’s con-
sent would be against public policy and void. The law will not
imply an agreement which would be illegal if it were express.
It will not, under the coercion of damages, constrain an unwill-
ing suitor to keep a litigation alive for the profit of its officers.
The notion that such a thing is possible betrays a strange mis-
conception of the function of the legal profession and of its
duty to society. When the defendants abandoned the actionm,
they became liable to the plaintiff for the value of the services
then rendered. That is the measure of their liability and of
his right. We have been referred to cases where clients, after
retaining a lawyer for a contingent fee, have continued the liti-
gation through another lawyer, and have been held answerable
in damages. We are not required at this time either to approve
or to condemn those.rulings. They have not passed unchal-

lenged. In those cases, and in others like them, the clients were
on with the lawsuit. Here they abandoned it. We refuse to
hold that they were bound to pay their lawyer as if they had
gone on with it and won it. The plaintiff’s claim is without
merit. The judgment should be affirmed, with costs.”

LiABILITY OF (FARAGE KxEPER LETTING AUTOMOBILE ForR HIRE
70 'UNSKILLFUL DRIVER, FOR INJURIES TO THIRD PERSON.—The
case of Neubrand v. Kraft (Ia.), 151 N. W. 455, lays down the
rule that a garage keeper letting automobiles for hire does not
owe a duty to the public to see that those who hire automobiles
from him are thoroughly competent drivers, and therefore where
an automobile is hired by one who is unfamiliar with the oper-
ation of that make of car, and it is negligently run into a
spectator at a carnival, the garage keeper is not liable to the
spectator for the injuries received. Judge Weaver for the court
says: “In an argument for appellant counsel contends that one
who lets an automobile for hire is responsible for the proper
skill and care of the person to whom he intrusts it. In support
of this position we are cited to certain English cases where the
owner of a cab is held liable for injuries resulting from the
negligence of the driver. But such cases are parallel neither in
fact nor in principle with the one now before us. The proprietor
of a car or hack stand lets his carriages supplied with drivers of
his own selection and in his own employment. While to a cer-
tain extent the driver under such circumstances becomes the
servant of the hirer, he does not cease to be the servant and
representative of the cabowner so far as the immediate care
and management of the ecarriage and its motive power is con-
cerned, and if by his careless or reckless driving a collision
occurs upon the street, and a third person is thereby injured
without fault on his own part, the owner is very reasonably and
properly held to respond in damages. But the owner of a livery
stable or garage making a business of letting teams or carriages
or motor ears to customers who propose and expect to do their
own driving has never been held to any such rule of responsi-
bility by any court so far as the precedents have been ecalled
to our attention, and we think there is no general rule or prin-
ciple necessitating such conclusion. Cases may be imagined, per-
haps, where an owner recklessly lets his spirited team or his
automobile to an immature child, or to a person who is intoxi-
cated or otherwise manifesily incompetent to manage or control
it, with the natural result of a collision upon the public street
and consequent injury to others. It may well be that under
such circumstances the owner would be held liable in damages,
not because the hirer is his servant or because as owner he is
required to vouch to the public for the competency of all per-
sons to whom he may let his teams or his ears for hire, but
because he knew the incompetency of this particular driver and
the imminent peril to which he thereby exposed others who
were in the lawful use of the streets, and as a person of ordinary
prudence should have refrained from so doing. Nothing of this
manifest want of prudence is shown in this case now under
consideration.”

MEeANING OF “ACCIDENTAL MEANS” s USED IN ACCIDENT
Poricy.—The case of Hutton v. States Accident Insurance Com-
pany, (I1..) 108 N. E. 298, considers the meaning of the words
“accidental means” as used in a policy of accident insurance
insuring one against “injuries effected exclusively by external,
violent, and accidental means.” The appellee was the plaintiff
in the court below and the suit was on an accident policy. Ae-
cording to the testimony of the appellee there had been some
little difficulty between him and one John Huddlestun prior to
November 9, 1911. On that evening he and Huddlestun had a
conversation in the city of Newton in reference to their difficulty,
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after which appellee went to his office. Having finished his work
there, he went to a restaurant in that city to get his supper.
As he entered the restaurant from the west, he saw Huddlestun
sitting on a stool on the south side of the room, at a lunch
counter. Without saying a word to Huddlestun, appellee walked
up behind him and struck him a blow with his fist on the side
of the face or head, intending, as he states, to hit him so hard
that “he wouldn’t get up and begin it all over.” The blow did
not have the desired effect. Huddlestun immediately -arose
from his seat, whereupon the appellee struck at him again.
Huddlestun then pushed or knocked appellee down, breaking
his leg. It was uncertain from the testimony of appellee whether
his leg was broken in the fall, or whether it was twisted and
broken before he fell; but in any event it was broken, according
to the undisputed testimony, while he was engaged in the fight
with Huddlestun. Appellant contended that, where an accident
policy insures against an injury effected exclusively by accidental
means, there can be no recovery where such injury is the result
of the voluntary act of the insured, although such result may be
entirely unexpected and undesigned, and insisted that the evi-
dence did not even tend to prove that the injury was caused
by accidental means, inasmuch as appellee had voluniarily en-
gaged in a fight, of which the injury received was but the natural
and probable consequence. The contention of appellee was
based upon the proposition that his act in assaulting Huddlestun
was attended with an unexpected and unusual result—that is,
the breaking of his leg—and one which could not have been
reasonably anticipated and which he did not intend to produce.
The judgment below was reversed, the Supreme Court saying:
“We are of the opinion that the position of appellee is not
tenable.
fight or brawl, and places another in a position where he, too,
must fight to defend himself, it is a natural result, and one
known to all sensible men as likely to follow, that one or both
of the combatants will receive more or less serious injury. As
to whether the assailant or the one assailed would be the more
likely to be injured would depend upon the comparative strength
and skill of the antagonists, as well as upon the fortunes of
the combat. It is shown in this case that both appellee and
Huddlestun were large, powerful men, possessed of more than
average physical strength. While appellee testifies that it was
his intention to render Huddlestun incapable of defending him-
self by a single blow, he was bound to take notice of the fact
that he might not be able to accomplish that design, and that
if he then persisted in the attack the chances were largely in
favor of Huddlestun exercising the right to defend himself by
all necessary means. Appellee persisted in the assault upon
Huddlestun, after having failed to accomplish his purpose in
striking the first blow, and continued the same up until the
instant that his leg was broken. In the meantime Huddlestun
was defending himself solely by the use of his arms and fists.
Appellee was a practicing physician and surgeon, thirty-five years
of age at the time of the assault, and a man of intelligence and
experience. He was bound to know that one of the natural
and probable consequences of voluntarily engaging in an assault
under such circumstances was that he might be injured, although
he could not, of course, foresee the exact form of the injury he
might receive, or, indeed, be able to know certainly that he
would be injured at all. Such being true, and the assault com-
mitteed upon Huddlestun being the deliberate and voluntary act
of appellee, the injury which he received as a result cannot be
said to have been caused by accidental means. An effect which
is the natural and probable consequence of an act or course of
action cannot be said to be produced by accidental means.”

Where one voluntarily and deliberately engages in a.

Neww HBooks.

The Law of Electricity. By Arthur F. Curtis of the New York
Bar. Albany, N. Y.: Matthew Bender & Company, 1915.

The volume at hand is entitled “The Law of Electricity,” but
it is more comprehensive than its title would indicate, for not
only does it treat of such purely electrical matters as electrolysis,
injuries arising out of the use of electricity, and powers and
duties of electrical companies, but it enters the realm of eminent
domain, taxation, contracts, municipal ownership, abutting own-
ers, franchises, master and servant, street railways, ete., so far
as those subjects affect companies using or supplying electricity.
The author, Mr. Curtis, is a legal author of long experience,
and in this new work, con!aining over a thousand pages, he
has hit upon a branch of the law which has developed within a
few years, and which has been slighted by legal writers. The
volume is therefore opportune. The text bears evidence of pains-
taking effort on the part of the author to make it stand the test
of rigid examination, and all matters treated seem relevant to a
work on electricity. Copious notes aid the text, and prolific
citations show a wide search for authorities not only in the
United States but in England and Canada as well.

The 4Law of Bank Checks. By John Edson Brady of the New
York Bar. New York City: The Banking Law Journal .
Co., 1915. :

Mr. Brady has written a book entirely given over to the sub-
ject of bank checks. This subject is ordinarily’treated in com-
prehensive works on bills and notes and probably for that reason
has often received less attention than its importance deserves.
While in many respects like a bill of exchange, a bank check
differs from it in important particulars and is properly con-
sidered by itself. The main headings of Mr. Brady’s book relate
to general principles, negotiability and form, delivery, consid-
eration, transfer, holders in due course, presentment for pay-
ment, notice of dishonor, protest, alterations, forgeries, payment,
overdrafts, collection, certification and eclearing houses. There
is an appendix containing the Negotiable Instruments Law, a
table of cases, and an index. The text is well supported by
authorities from the various jurisdictions, and the propositions
of law are given with conciseness, clearness and accuracy.
Besides being of use to lawyers the volume should furnish a
handy guide to bank officials.

The Common Law and the Case Method in American Law Schools.
A report to the Carnegie Foundation for the Advancement
of Teaching. By Professor Dr. Josef Redlich of the Faculty
of Law and Political Science in the University of Vienna.
Bulletin Number Eight. New York City, 576 Fifth Avenue.

This report has very naturally aroused great interest among
persons concerned with law sehool education. It deals with the
early methods of legal instruction, the use of the- case method
of instruction first taught at Harvard Law School by that
famous teacher Christopher C. Langdell, and scholarly comments
on its virtues and its defects. The case system of instruetion
was for years stubbornly fought by many legal educators, and
its worth was long questioned, but to-day it is taught pretty
generally in the American law schools with perhaps some modi-
fications here and there. It has stood the test of time and expe-
rience, and thousands of sound lawyers show the effects of its
training. Professor Redlich covers the subjeet thoroughly and
furnishes valuable suggestions for inereasing the efficiency of
American legal education which he praises highly.
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Classics of the Bar. Stories of the World’s Great Legal Trials
and a Compilation of Forensic Masterpieces. By Alvin V.
Sellers. Volume III. Baxley, Georgia: Classic Publishing
Co., 1915.

This latest volume in the series dealing with classics of the
bar contains the address to the jury of David Paul Brown, counsel
for Alexander William Holmes who, as mate of a wrecked ship,
threw passengers in-a lifeboat overboard that others might be
saved, and was indicted for homicide. It also coniains the open-
ing speech made in hehalf of President Johnson at the time of
his impeachment, by that famous lawyer, Benjamin R. Curtis.
There is also set out the address of Tom Watson in his own
defense when he was on trial for depositing in the mails “cer-
tain obscene, lewd, lascivious publications.” Ano‘her argument
is that of Jeremiah S. Black appearing for Lambdin P. Milligan
and two others charged with being members of a secret society
known as the “Sons of Liberty” and “Order of Ameriean
Knights,” alleged to have been organized for the purpose of
bringing about the destruction of the American Government.
William H. Seward’s plea for justice at the trial of William
Freeman, indicted for murder, and the speech of John Philpot
Curran for the plaintiff in the case of Mossy v. Heagdfort, the
defendant being sued for eriminal econversation, complete the
volume. Mr. Sellers has on the whole made good selections and
has furnished entertaining reading.

German Legislation for the Occupied Territories of Belgium.
Official Texts. Edited by Charles Henry Huberich and Alex-
ander Nicol-Speyer. The Hague: Martinus Nijhoff, 1915.

It is stated in the introduction to this little book that the
legislation enacted by the German Empire in respeet of the
occupied territories of Belgium, in addition to the interest attach-
ing to it as emergency legislation attempting to deal with the
special social and economic problems arising out of war, is of
peculiar interest as legislation enacted by a belligerent in respect
of enemy territory under military occupation. The German Gov-
ernment in the exercise of the powers of legislation as the
occupying state has enacted a number of ordinances and issued
a number of proclamations and notifications, in part extending
or modifying the existing Belgian laws, in part containing new
provisions designed to carry out the policies of the occupying
state. The more important of this legislation is contained in the
volume at hand untranslated.

News of the Profession,

THE MARYLAND STATE BAR AssociATION will hold its annual
session at Cape May on July 7, 8 and 9.

THE KENTUCKY STATE BAR AssociaTioN will meet in annual
convention at Frankfort, Ky., on July 8.

THE NORTHWEST TEXAS COUNTY JUDGES’ ASSOCIATION met in
annual convention at Amarillo, Tex., on April 23 and 24.

THE MINNESOTA STATE BAR AsSsocIATION has decided on St.
Cloud, Minn., as the place for its next annual meeting to be
held on August 6 and 7.

Law Proressor ReTiRES.—Prof. Burr W. Jones of the Uni-
versity of Wisconsin will retire this month after thirty years
of service as a member of the law faculty.

FLOrRIDA JUDGE APPOINTED.—Augustus G. Campbell of De
Funiak Springs has been appointed judge of the first judicial
circuit of Florida, to succeed Judge Emmeit Wolfe, resigned.

OH10AN HEeADS PaNama Mixep CraiMs Courr.—D. D. Dono-
van, of Napoleon, Ohio, has been appointed chief judge of the
Panama Mixed Claims commission. The commission consists of
four judges, two Americans and two Panamaians.

APPOINTED TO THE BENCH IN WEST VIRGINIA.—QGovernor Hat-
field of West Virginia has appointed Prosecuting Attorney Robert
M. Addleman of Wheeling as judge of the First Judicial Cir-
cuit, succeeding the late Judge C. C. Neuman.

TeExAs JupiciAL APPOINTMENT.—Frank B. Willis, a promi-
nent .attorney of Canadian, has been appoinied district judge by
Governor Ferguson of Texas, to fill the vacaney in the thirty-
first judicial district caused by the death of Judge Greever.

MiNNESOTA JURIST RETIRES.—Judge Arthur H. Snow of
Winona, who has been on the bench of the third judicial distriet
of Minnesota for the last eighteen years, has been granted leave
to retire from the bench under the judicial retirement act.

MassacHUsSETTS JUDGE DEAD.—Judge Harvey Humphrey
Baker, 46 years old, of the Juvenile Court of Boston, known
throughout the country for his humanitarian interest in delinquent
boys and girls, died on April 10 at his home in Brookline, Mass.

New CLERK OF TENNESSEE SUPREME COURT.—Preston Vaughn,
a prominent Nashville attorney, has been appointed clerk of the
Tennessee Supreme Court for a term of six years, succeeding
Joe J. Roach, who has held the position for the pas: twelve
years.

APPOINTED GOVERNMENT ATTORNEY IN PORTO Rico.—Robert
W. Perkins, Jr., of Newport News, Va., has been appointed to
the staff of the Attorney General of Porto Rico. The appoint-
ment was made on the recommendation of Dean Thayer of the
Harvard Law School.

JoiINT BAR CONVENTION.—The date of the joint convention
of the Washington and Oregon State Bar Associations, to be
held at Portland, Ore., has been changed to August 23-25. The
change was made to suit the convenience of former President
William H. Taft, who has accepted an invitation to address the
convention. )

THE MASSACHUSETTS ASSOCIATION OF WOMEN LAWYERS met
in annual session at Boston, Mass, on April 24. Officers for
the ensuing year were elected as follows: President, Mrs. Pauline
Nelson Hartstone; first vice-president, Mrs. Teresa Crowley;
second vice-president, Miss Vera Ryan; secretary, Miss Monica
Foley; treasurer, Mrs. Florence Joyce; members of the board
of directors, Miss Marion Tyler and Miss Catherine O’Leary.

TENNESSEE BAR AsS80CIATION.—The annual meeting of the
Tennessee Bar Association will be held at Chattanooga, Tenn.,
on June 24 and 25. Among the speakers will be Peter W. Mel-
drim of Savannah, Ga., president of the American Bar Associa-
tion, and Alfred P. Thom, of Washington, D. C., general counsel
for the Southern Railway Company.

NEw PENNSYLVANIA JUDGE.—Thomas D. Finletter has been
appointed to the bench of Common Pleas Court No. 4 of Phila-
delphia, to fill the vacancy caused by the resignation of Judge
Robert N. Willson. This is the second time Mr. Finletter has

_been sworn in as a judge, he having been one of the judges who

held office for one month under the act which increased the number
of judges in each of the Common Pleas Courts and which was
declared unconstitutional by the Supreme Court of Pennsylvania.
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BynuM Bust PRESENTED TO NORTH CAROLINA.—The bust of
Judge William Preston Bynum was presented to the State of
North Carolina by the North Carolina Bar Association with
formal exercises on May 12. The presentation speech was made
by J. Crawford Biggs, president of the State Bar Association,
and the bust was accepted for the State by Governor Locke
Craig. A feature of the exercises was an address by Thomas
Settle on “The Life and Character of William Preston Bynum.”

THE LouisiaANA Bar AssocIATION held its annual convention
at New Iberia, La., on May 7 and 8. On the program were the
following addresses: “The Administration of Justice,” by Herber
Harley, of Chicago, secretary of the American Judicature So-
ciety; “System of Taxation,” by H. H. White; “Judiciary System
for the Country Parishes,” by S. MeC. Lawrason; “Reform in
Legislation,” by Walter J. Burke; “Reform in Criminal Pro-
cedure,” by St. Clair Adams, and “Reform of Judicial System,”
by Ernest T. Florance.

THE AMERICAN INSTITUTE OF CRIMINAL LAw AND CRIMIN-
oroGy will hold its annual meeting this year, as usual, after the
meeting of the American Bar Association, at Salt Lake City.
W. O. Hart of New Orleans has again been appointed chairman
of the committee on co-operation, through the efforts of which
committee in previous years delegates have been appointed by
governors and mayors and by many organizations whose work
in a way correlates with that of the institute. The work of the
institute at its meetings, through its publications and its journal,
has been very effective in the reform of criminology and in prison
reform throughout the United States.

Mississippt BaAr  AsS0OCIATION.—The annual meeting of the
Mississippi Bar Association was held at Vicksburg, Miss., on
May 4 and 5. The official program included the following ad-
dresses: “A Plea for the Establishment in Mississippi of a
Modern Unified Court,” by Sydney M. Smith, president of the
association and Chief Justice of the Mississippi Supreme Court;
“Some Observations of the Conflict between Moral and Jural
Law,” by Thos. W. Shelton of Virginia; “Recollections of Emi-
nent Misgissippians,” by Tim E. Cooper; “Our First Constitu-
_ tion and its Makers,” by Gerard Brandon.

DearH or NEw York JupGe.—Justice Joseph Arthur Burr
of the Appellate Division of the New York Supreme Court died
at New York City on April 18, following an operation. Justice
Burr was born in Brooklyn, N. Y., in 1850. He graduated from
Yale in 1871, attaining the coveted honor of being elected a
member of the Wolf’s Head Society. After his graduation he
was for some time president of the Yale Alumni Association.
He was corporation counsel of Brooklyn for a number of years,
was appointed to the Supreme Court bench in 1904, and one
year later was elected to the same office for a full term of four-
teen years. His elevation to the Appellate Division ecame in 1909.

ILLiNois STaTE Bar AssocraTion.—The Illinois State Bar
Association will meet in annual convention at Quiney, Illinois,
on Friday and Saturday, June 11 and 12, 1915. The general
subject for discussion at the meeting will be “Constitutional
Revision.” Delegates from county bar associations all over the
state will be in attendance and speak for their associations,
thereby bringing together the views of the leading lawyers of
Illinois on this important subject. Judge E. C. Kramer of East
St. Louis, the president of the association, will deliver the annual
address. His subject will be “Concerning a New Constitution
for Illinois.” Lawrence Y. Sherman and James Hamilton Lewis
have accepted invitations to attend the meeting and take part
in the program. It has been many years since the lawyers of

Illinois met in the western part of the state, and Jobn F. Voigt,
secretary of the association, announces that the Adams County
Bar Association is making elaborate arrangements for the enter-
tainment of the visitors. A boat ride on the Mississippi River
and an ‘automobile ride along the beautiful bluffs of the river
are planned as a part of the entertainment. The meeting will
close with a banquet on Saturday night, at which prominent
lawyers of the state will speak. The association is now the
second largest state bar association in the United States and has
a membership of about two thousand.

Tnglish Notes.

Jupicia. CHANGES.—Sir Henry Burton Buckley, the retiring
Lord Justice of Appeal, has been created a Baron of the United
Kingdom. Sir Henry was called by Lincoln’s Inn in 1869, took
silk in 1886, was made a Bencher of his Inn in 1891, a judge
of the Chancery Division in 1900, and Lord Justice in 1906.—
Mr. Justice Warrington has been appointed a Lord Justice of
Appeal in succession to Sir Henry Buckley. Mr. Justice War-
rington was called by Lincoln’s Inn in 1875, took silk in 1895,
was made a Bencher of his Inn in 1897, and elevated to the
Bench in 1904.—Mr. Robert Younger, K. C., has been appointed
one of the Justices of His Majesty’s High Court of Justice, in
the place of Mr, Justice Warrington. Mr. Younger was called
by Lincoln’s Inn in 1884, took silk in 1900, and became a Bencher .
of his Inn in 1907.

SoLpIERS IN PARLIAMENT.—The great enthusiasm in the House
of Commons for military men, which had its expression on
March 4, when a gentleman wearing khaki took the oath and his
seat on election to a constituency whose representation had
become vacant by the death of his brother on the battlefield, is
in poignant contrast with the dislike to the presence of soldiers
in Parliament during the early years of the eighteenth centnry,
when the number of military legislators was the subject of com-
plaint and of some unsuccessful efforts to secure its reduction.
Walpole desired to avail himself of the military as of other
forms of patronage for the purpose of gratifying his supporters,
but George II. steadily resisted him in this matter. Walpole
complained bitterly that on every application by him to the
King for the smallest commission in the army by which a member
of Parliament might be immediately or collaterally obliged, the
King’s reply all but invariably was: “I won’t do that. Yom
want always to have me disoblige all my old soldiers. I will
order my army as I think fit. For your scoundrels in the House
of Commons you may do as you please. You know I never
interfere, nor pretend to know anything of them; but this
province I will keep to myself.” A bill at this time introduced
to prevent any officer above the rank of colonel from being de-
prived of his commission except by court-martial was defeated
by large majorities, which is not surprising, owing to Walpole’s
corrupt influence; but the bill itself was unpopular and injurious
to the interests of the Opposition, by whom it was introduced.
The desire to restrict the power of the Government was very
strong, but the fear and hatred of military government produced
by Cromwell’s régime overpowered all other considerations. It
was contended that the measure, by relaxing the authority of the
civil power over the military system and by aggrandizing that
of courts-martial, would increase the independence and strength
of standing armies, and in consequence the danger of the estab-
lishment of a military despotism.
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BANKRUPT'S ADMISSIONS NOT EVIDENCE AGAINST TRUSTEE.—
Admissions made by a bankrupt in his answers to guestions put
to him at his public examination in bankruptey cannot be used
in evidence against the trustee in bankruptey, who represents the
creditors and not the bankrupt. Such was the decision of Mr.
Justice Horridge in the recent case of Re Bottomley (March
15, 1915). It was required to be definitely pronounced in that
case because there was a proposal before the court to read ad-
missions of that deseription. Otherwise, it would seem that the
point was too clear for argument. All the same, the decision
may serve as a very useful reminder to the practitioner. It is
because of the intervening rights of creditors that the person
by whom they are represented cannot have used against him
that which the bankrupt has said at his public examination.
What he said before his bankruptcy may be admissible in evidence
against himself or anyone claiming through or under him. But
it is an entirely different matter when it comes to a proper
recognition of the rights of his ereditors. The statement, indeed,
in Taylor on Evidence (10th ed., vol. 1, s. 294) disposes of
any uncertainty on the point. The ecircumstances in which in
the present case it was sought to use the admissions of the
bankrupt were these: The liquidator of a company, concerning
the bankrupt’s transactions and dealings relating to the shares
and debentures in which he had been cross-examined at great
length at his public examination, lodged a proof against the
bankrupt’s estate. The claim was for money had and received
‘by the bankrupt for and on behalf of the company for which
no consideration had been given by him. The proof was re-
jected by the trustee in bankruptcy on the ground that there
was no evidence to support the same. Doubtless the bankrupt’s
admissions at his public examination would have assisted in
establishing the liquidator’s case if they had been permitted to
be read. But when the manifestly sound reason for excluding
those admissions is borne in mind, the existence of the rule that
necessitates their exclusion becomes intelligible enough.

MepicaL ExaMINATION OF INJURED WOREMAN.—Unusual were
the facts on which the question turned that required the decision
of the House of Lords in the recent case of Smith ». D. Davis
and Sons, Limited. Nevertheless, there is seemingly no limit to
the possible application of this ruling by the learned Lords.
Under section 4 of the first schedule to the Workmen’s Compen-
sation Act 1906 (6 Edw. VII ¢. 58), a workman who is injured
by “accident arising out of and in the course of” his employment,
within the meaning of section 1 of that Act, and, in consequence,
claims compensation in respeet thereof, must submit himself
for examination by a medical practitioner provided by the em-
ployer as often as is reasonably demanded by the employer.
The section provides in general terms for such an examination.
But nothing is said therein as to its taking place more than
once. Nor does that section, when read in conjunction with
seclion 15 of the same schedule, obtain any assistance therefrom.
Neither section specifies how often there must be a medical ex-
amination, and the regulations of June, 1907, are equally lack-
ing in such information. In the present case, the employers
were asked to recommence weekly payments to an injured work-
man which had been discontinued because of his alleged recovery
from the effects of the injuries of which he complained. A
happening of that particular nature is nowhere expressly pro-
vided for by the Act. But the employers insisted that as a con-
dition precedent to the workman’s right to a renewal of his
compensation, he should submit himself to a further medical
examination, he having already undergone one when he originally
gave notice of the accident to him. For the reasons which are
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burn in the House of Lords, section 14 of the first schedule

fully explained in the opinion that was delivered by Lord Lore-
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has no application to the present case. Nor on the same ground
could the regulations be relied on. Decision of the case was
entirely dependent on the true construction to be placed on sec-
tion 4. And the conclusion arrived at by the learned County
Court judge, the Court of Appeal, and ultimately the House of
Lords, was that the right conferred by that section was not
confined to a single medical examination., Admitting that the
words of the section necessitated a somewhat forced interpreta-
tion being given therelo in order to permit of that view being
come to, yet it is essentially the one and only view that can give
adequate effect to the manifest intentions of the legislature. How
any employer could be expected—without being properly advised
to do so by his medical practitioner—to renew weekly payments
that he had stopped making because the workman no longer
required them, passes comprehension. The medical examination
is the determining factor in the case.

CoMPENSATION FOR ErroNeoUs CoNvicTioN oF CriME.—The
fact that His Majesty, on the recommendation of the Home Sec-
retary, has been pleased to grant a free pardon to Mrs. Mary
Johnson in respect of her conviction at the Surrey Sessions on
October 15, 1912, and July 1, 1913, on charges of sending threat-
ening letters, of which she has now been proved wholly innocent,
will direct attention to Sir Fitzjames Stephen’s well-known scath-
ing criticism of the clumsy contrivance of pardoning an accused
person for a erime which he never committed. In this case, as
in the case of Adolph Beck in 1905, the Treasury have sanctioned
the payment of a substantial sum to the victim of such terrible
miscarriage of justice. It is unavoidable, notwithstanding the
establishment of a Criminal Appeal Court, that erroneous con-
victions will sometimes occur, and that circumstances afterwards
brought to light will prove that an innocent person has unfor-
tunately been condemned. While the Government are bound to
afford every facility to enable one who has unjustly suffered, to
re-establish his innocence, the principle has never been acknowl-
edged that such persons are entitled to claim pecuniary compen-
sation either from the Government or from Parliament, although
at times, in cases of extraordinary hardship, such claims have
been admitted. In 1843 Mr. W. H. Barber was convicted of
forgery and transported to Norfolk Island, where it appears he
was subjected to extraordinary indignities by the authorities. It
was afterwards proved that he was wholly innocent of the charges
brought against him, and he was released. He then petitioned
the House of Commons, setting forth his sufferings and soliciting
redress. On June 15, 1858, with the consent of the Crown,
this petition was referred to a select committee “to consider
and report whether any and what steps should be taken in refer-
ence thereto.” The committee unanimously agreed that every
allegation in the petition was true, and that Mr. Barber had
endured incredible hardships and persecutions which entitled him
to the favorable consideration of the Government. Whereupon
a sum of £5000 was included in the estimates as a compensation
to this gentleman. On April 3, 1879, the Government announced
their intention, through the Sécretary of State for the Home
Department, to propose a supplementary vote for the sum of
£1000 to William Habron, who had been convicted of a murder of
which he was wholly innocent; and in 1881 W. Galley, who forty
years before had been convicted and transported for murder of
which it was afterwards proved that he was innocent, and in
respect of which he received the royal pardon, was granted
£1000 as compensation. Sir George Grey, however, speaking in
the House of Commons as Secretary of State for the Home De-
partment in opposition to a motion declaring the strong claims
to the favorable consideration of the Crown of a man admittedly
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improperly convicted maintained the principle that such claims
can be recognized only under very exceptional eircumstances.

PAsspORTS.—A recent trial at the Central Criminal Court and
certain proceedings now in progress in the United States serve
as a forcible reminder that increased stringency has to be applied
in connection with the issue of passports during wartime. Pass-
ports have been known in England under this name since the
sixteenth century, says the Law Times, but, as may be imagined,
the regulations with regard to their issue have been altered from
time to time. They are issued by the Foreign Office to British
subjects, either British born or naturalized, but it is noticeable
that in regard to the latter class the regulations are somewhat
more exacting than in the case of British-born subjects. For
example, in the case of a naturalized subject applying for a
passport, he must produce his certificale of naturalization, and,
further, if he is living in.London or the suburbs, he must apply
personally, while, if he is resident in the country, his passport
is sent, in the first instance, not to himself, but to the person
who verified his application. Here we find the State necessarily
and properly discriminating between the two classes of citizens
—a discrimination of long standing and not without interest in
view of some recent assertions that the two classes must for all
purposes be treated as on an absolute equality. As has been
said, the ordinary British passports are only issued to British
subjects, but the late Sir Edward Hertslet, whose long connection
with the Foreign Office gave him unusual means of knowledge
on all such matters, records a curious and amusing instance where
this rule was departed from. This was in the case of a lady
of English birth wlio had married a native of the Ionian Islands
during the time those islands were under British protection.
After the annexation of the islands to Greece, the husband died,
but the lady, now a widow, took no steps to resume her British
nationality, although she returned to and took up her residence
in England. On applying at the Foreign Office for a passport
she became very irate on being informed that one could not be
granted her as she had, by her marriage, become a Greek subject.
She demanded to see a high official, who explained her legal
status, but she only laughed, and said, “Come, come; you really

must not talk rubbish to me. I know nothing about your treaties

or naturalization laws. All that I know is that T am an English
lady, and I demand a British passport.” Like the other well-
known instance of an importunate widow, she succeeded, her
good looks, good temper, and fascinating manner having overcome
all official scruples! Cases relating to passports have rarely come
before the courts, the best known being that of Rex v. Brails-
ford (93 L. T. Rep. 401), wherein it was decided that a combina-
tion of persons for the purpose of obtaining a passport by false
statements is an indictable misdemeanor at common law.

NEUTRALS AND BELLIGERENT WARSHIPS.—The naval corre-
spondent of the Times on the 19th inst. directs attention to the
fact that the Kronprinz Wilkelm, which has taken refuge at
Newport News, was much damaged by acts of war, and that the
repair of such injuries as are caused by these acts cannot be
permitted in a neutral port. “By no construction of international
law,” he writes, “can the rebuilding of a ship in a neutral port
be permitted, particularly when the structural repairs have been
necessitated by a case of belligerency.” This exposition of inter-
national neutrality and neutral duty seems to exceed the pro-
visions of art. 17 of Convention XIII. of the Second Peace Con-
ference, by which it is enacted that a neutral must prevent bel-
ligerent men-of-war in his ports and roadsteads from carrying
out such repairs as would add in any manner whatever to their
fighting force. The loecal authorities of the neutral Power must

decide what repairs are absolutely necessary to render these
vessels seaworthy, and such repairs are allowed, but they must
be carried out with the least possible delay. The correspondent,
commenting on the probability that the Kronprinz Wilhelm had
been converted from a merchantman into a cruiser on the high
seas after she had left for New York, writes: “This eountry,
like the United States, has always maintained that such conver-
sion of merchantmen into war vessels must not take place in a
neutral port or on the high seas.” The chief question on which
the Hague Conference of 1907, and after it the Naval Conference
of London, found themselves unable to agree, was that of the
conversion of merchant vessels into war vessels upon the high
seas. In the memoranda drawn up by the Powers represented
at the conference of London, the difference of opinion was marked.
The British Government could only rely on the general principle
that “any further limitation to the security of peaceful commerece
or of the freedom of neutral vessels to navigate the sea is op-
posed to the general interests of nations, while the exercise of
belligerent force against neutrals in the manner indicated . . .
would almost inevitably lead to friction, with the attendant dan-
ger of bringing other nations into war, and on this plea urged
that units of the fighting force of a belligerent should not be
created except within the jurisdiction of that Power.” In de-
fault of agreement, it was suggested by way of compromise

" that the right of conversion on the high seas should be restricted

to vessels specifically and publicly designated in advance as
suitable for the purpose and entered in the navy lists, and that
such vessels when in neutral ports should be subjected to the
same treatment as warships. The United States, Japan, and
Spain supported the British contention. France and Russia
claimed the unfettered right of conversion. Germany, while
claiming the right, suggested as a concession that there should
be no reconversion during the war. Italy, while supporting the
British view, tried to effect a compromise. The question was
of necessity left open. The hospitality and asylum afforded to
belligerent ships in neutral ports and waters, as illustrated in
the case of the German armed cruisers at United States ports,
point attention to the fact that the rule forbidding the land forces
of a belligerent to enter neutral territory is greatly relaxed in
its application to the entry of warships into neutral ports. Chief
Justice Marshall has thus expressed that rule: “The rule which
is applicable to armies does not appear to be equally applicable
to ships of war entering the ports of a friendly Power. The
injury inseparable from the march of an army through an in-
habited country, and the dangers often—indeed, generally—
attending it, do not ensue from admitting a ship of war without
special license into a friendly port. If for reasons of state the
ports of a nation generally, or any particular ports, are closed
against vessels of war generally, or the vessels of any particular
nation, notice is usually given of such determination. If there
is no prohibition, the ports of a friendly nation are considered
as open to the public ships of all Powers with whom it is at
peace.”—Law Times.

“ There are always those who are ready to gather where they
have not sown. The number and ardor of the conflicts is nsually
in proportion to the value of the prize at stake.” Per Mr. Justice
Bradley, in Rubber Co. v. Goodyear, 9 Wall. (U. S.) 788, 793, a
patent infringement suit,

“ Companionship, with its reciprocal duties, is the basis of
marriage, and no respectable young woman should be obliged to
divide the life companionship of a husband between herself and
the penal institutions of the state.” Per Mr. Justice McAdam,
in Keyes v. Keyes, 6 N. Y. Mise. 355, 26 N. Y. Supp. 910.
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®biter BDicta.
WanTED His DuE.—Due ». Bankhardt, 151 Ky. 624.

SuiNe uer Hussanp.—Darling v. Haff, 175 Mich. 304.

Dowx THE PIpE?—Sink v. Sink, 150 N. Car. 444, was an
action for waste.

ReLucTANT.—“I give a grumbling assent.”—Per MacMahon,
J., in McKeown v. Toronto R. Co., 12 Ont. W. R. 1297.

Mayuem.—In State v. Wainwright, 128 Tenn. 544, the de-
fendant was indicted for stealing a ham from one Pigg.

A PersoNaALLY INJURED WaGON.—“This was an action based
on personal injuries and damage to plaintiff’s ice wagon.”—See
Nashville R. Co., ete., v. Dungey, 128 Tenn. 587.

CHoosiNg His OwN WgearoNS.—The plaintiff in Bryant v.
Rich’s Grill, 216 Mass. 344, was a colored man. His attorney
was named Raysor, but wasn’t sharp enough to win.

Two EsTABLISHMENTS.—“As applied to modern wives and
husbands, the phrase ‘living together’ does not always import
that they are living at the same place.” See Wright v. Bank,
79 S. E. 184, ’

TickLED HiM To DEATH.—An examination of the case of Tickle
v. State, 6 Tex. App. 623, reveals the fact that Tickle inflicted
on one Shields a wound from which the latter died.

WELL StYLED.—State v. Medler, 17 N. Mex. 644, was an action
against a judge of the District Court for a writ of prohibition
to restrain him from assuming jurisdiction of a certain cause of
action. .

CHARACTER OF THE GAME.—“Whether playing poker can be
classified as ‘social rest and pastime’ or would come under the
head of ‘actual labor’ we are unable to determine.,”—See People
v. Viskniskki, 255 Ill. 388.

THE LoNGEST Law FirM NaME—We are still receiving from
correspondents the names of law firms which are of unusual
length. But still there seems to be no firm with eight names.
The latest additions to the list are as follows:

Henderson, Wunderlith, Brandebury & Stiles, of Minneapolis,
Minnesota (suggested because of the number of letters required
in spelling) ;

Knowles, Dickinson, Buchanan, Graham & Wilson, of Superior,
Wisconsin (dissolved) ;

Laces, Wilson, Todd, Stone, Fletcher & Hull, of Liverpool,
England.

DELAWARE GHARTERS

Resident Director no longer required;
under amendment of March 8, 1915.

GORPORATIONS ORGANIZED AND REGISTERED

REVISED DIGEST OF THE LAW
containing new amendments, free on request

LAWS AND FORMS FREE
(Grporation: (Gmpany of [)elaware
EQUITABLE BUILDING, WILMINGTON, DEL.

Dip THEY Pass?—The following answers to certain questions
asked at a bar examination recently held in Canada have been
sent us for the enlightenment of American law students:

Q. Define “Mistake in law.”

A. Mistake in law is something unforeseen, for instance an
Act of Parliament.

Q. Explain “Quicquid plantatur solo, solo cedit.”

A. This is the maxim from which is derived the inalienable
right that “An Englishman’s house is his castle.”

(Another answer.) The second mortgagee must buy out the
first mortgagee before he ean foreclose.

Q. Define “Delegatus non potest delegare.”

A. No action will lie when you are a party to the act by which
you are claiming damages. This is common as regards seduc-
tion, and the party seduced cannot claim damagee.

Q. Give the different kinds of corporations.

A. There are corporations segregate and corporations aggre-
gate, consisting of more than one person, a definated number of
persons.

A Travesty.—The following extract from Touchard v. Crow,
20 Cal. 163, needs no elaboration: “This action was tried by the
court without the intervention of a jury. Of course, in such
cases the court not only performs its peculiar and appropriate
duty of deciding the law, but also discharges the functions of a
jury, and passes upon the faets. The counsel of the appellants
impressed, as it would seem, with this dual character, requested
the court to charge itself as a jury, and handed in certain in-
structions for that purpose. The court thereupon formally
charged that part of itself which was thus supposed to be sepa-
rated and converted into a jury, commencing the charge with
the usual address, ‘Gentlemen of the jury,’ and instructing that
imaginary body, that if they found certain facts they should
find for the plaintiff, and otherwise for the defendants, and that
they were not concluded by the statements of the ecourt, but were
at liberty to judge of the facts for themselves. The record does
not inform us whether the jury thus addressed differed in their
conclusions from those of the court. These proceedings have
about them so ludicrous an air that we could not believe they
were seriously taken, but for the gravity with which counsel on
the argument referred to them. If counsel, when a case is tried
by the court without a jury, desire to present for consideration
certain points of law as applicable to the faects established or
sought to be established, upon which the court might be called
to charge a jury, were there a jury in the case, the proper course
is to present them in the form of propositions, preceding them
with the statement that counsel makes the following points, or
counsel contends as follows. The mode adopted in the present
case, though highly original, is not of sufficient merit to be
exalted into a precedent to be followed.”—Among various com-
ments which suggest themselves, it might be asked whether the
refusal of the jury to follow the instructions would have been
ground for reversal?

Rars.—The case of Lumpkin v. Provident Loan Society, 84
S. E. 216, decided in February of this year, involved the right
of a tenant to break his lease because the premises were overrun
with rats. The Georgia Court of Appeals, discussing the case
with that humorous touch which has marked so many of its
opinions, said inter alia: “The whole trouble of the plaintiff in
error can be summed up in one word—Rats! It is true that
the evidence discloses that the office was badly ventilated, and
one witness for the defendant in error testified that was the
cause of the bad odor; but the plaintiff in error himself makes
no such complaint; he puts the bad odors, and the consequent
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untenantability of his office, squarely upon the ‘offending heads’
of the rats. There is no contention that the rodents disturbed
the office force by unseemly squeaking or squealing, or that they
otherwise conducted themselves in any ungentlemanly or unlady-
like manner, or that they gnawed his furniture, or that they them-
selves had a bad odor; but the sole contention is that they brought
in food, presumably from an adjoining restaurant (which was
established about a year after the plaintiff in error leased his
office), and that this food alone caused the offensive odors. The
plaintiff in error, not being an object of charity, but a man
of considerable means, strongly objected to having food thus
brought into him from his neighbors, and especially the kind
that they furnished; he not being especially fond of ‘chicken
bones,’ ‘fish heads,” ‘scraps of cheese,’ ‘tripe,’ and such like deli-
cacies. He testified that he disinfected the premises, but all in
vain. He set traps, and every day caught scores of rats ‘as big
as squirrels,” but thelr numbers were no more diminished by his
captures than were the ranks of the Allies or the Germans by
the ‘Battles of the Aisne’ No traps, no disinfectants, ‘no noth-
ing,’ could stop the onslaught of these hungry and persistent
vermin; they were imbued with the true ‘Atlanta spirit/ and
continned with undiminished ardor their kindly meant, but mis-
understood, attentions. Finally, in despair, the plaintiff in error,
having no ‘Pied Piper’ to entice them by the witchery of his
music to their destruction in the ‘rolling waters of the River
Weser’ (or the Chattahooche), cut the ‘Gordian knot’ by break-
ing his lease and moving to another and distant building. We
do not think that, under the law and the evidence, the landlord
can be held responsible for the action of the rats. . . . There
is, however, another plea which the plaintiff in error might have
set up by way of recoupment, which would have received our
careful and sympathetic consideration. The fear of rats, and
even of mice, entertained by the fair sex, is proverbial, and this
court will take judicial cognizance of the fact that any real
estate office overrun by such vermin would lose all patronage of
the ladies, and would be entirely deprived of the refining and
elevating influence of their presence, to say nothing of the more
substantial emoluments derived from business dealings with them.
If the plaintiff in error had rested his case on this ground, at
once solid and sentimental, this court (though all of its members
are staid and settled married men, but, like all men of intelli-
gence and discernment, fond of the beautiful) would have dili-
gently sought to find a way to relieve him, if not by the harsh
and inflexible rules of law, then by the softer and more pliant
ones of equity. But the plaintiff in error (possibly through fear
of his better half) not having made this plea, the only thing we
can do, while afirming the judgment against him, is to tender
our congratulations upon the fact that at last he has escaped
from his too attentive friends (?)—the rats.”

No CrLose SeasoN For THIS GAME.—Main v. Main (Iowa),
150 N. W. 590, was an action for a divorce, brought by the hus-
band on the ground of cruel and inhuman treatment. The trial
court dismissed the petition. On appeal, the Supreme Court
affirmed the judgment, adverting to the evidence and the domestic
infelicity of the parties in the following manner: “At the time
of the trial plaintiff was 66, and the defendant 42, years of age.
Defendant had been twice married, once widowed and once
divorced. Plaintiff had been twice married and twice divorced—
each time at the suit of his wife. He had subsequently been
defendant in an action for breach of promise, and had sought
the graces of other women with a fervor not altogether Platonic.
The parties did not drift into love unconsciously, as sometimes
happens with younger and less experienced couples. Both knew
from the start exactly what they wanted. She wanted a husband

with money—or money with a husband. He wanted a wife to
adorn his house and insure that conjugal felicity of which fate
and the divorce court had repeatedly deprived him. With an
ardor, the warmth of which was in no manner diminished by
the frosts of age, he pressed his suit for defendant’s favor for
a period of a year and a half, though it is but fair to say the
speed of his wooing was held in check by the pendency of the
damage suit above referred to which had been brought against
him by another member of the sex which has been the bane of
his strenuous life. He visited defendant frequently and had
ample opportunity to ascertain her virtues, faults, and peeuliari-
ties—so far at least as these things are ever visible to a suitor
before marriage. In short, they had ample opportunity to be-
come well acquainted with each other and form a fair judgment
whether marriage was desirable. Considering their worldly ex-
perience and matrimonial trials, it is not credible that either
believed the other an angel, and in this respect it is quite clear
that neither was mistaken. Counsel for plaintiff tell us that
defendant is an adventuress who came to Colfax, where plaintiff
resided, for the express purpose of ‘trapping him into a mar-
riage in order that she might secure a portion of his money,
and that their subsequent union was thus brought about with an
ulterior view to her financial advantage. In support of this
claim a woman testifying for plaintiff states that shortly before
the marriage she said to defendant, ‘No woman of our age would
marry an old man of 70 unless she married him for money,’ and
that defendant responded, ‘You are darned right, they don’t. If
there wasn’t some money back of old John Main I wouldn’t
marry him,” and that to this remark she added the further infor-
mation that she came to Colfax at the suggestion of friends who
told her she might there trap a rich old widower, and that she
did come and ‘set her trap’ for plaintiff and ‘caught him.’ Waiv-
ing the improbability that a wise trapper such as defendant is
said to be would be bragging of her catch to another woman
before the trap was sprung, and accepting the truth of the story,
it is very far from affording ground for a divorce. It may show
a lack of affection and lay bare the sordid motive which prompts
marriages of the kind we have here to deal with, but it is other-
wise irrelevant to the issue. The desire for a home and the com-
forts of wealth has been the controlling influence of many mar-
riages, especially of those who have passed the bloom of youth,
and it is not at all inconsistent with a faithful observance of all
the duties and proprieties of the married state. Strategy and
management in securing an eligible matrimonial partner is not
the exclusive privilege of the man, and the game law of the state
provides no closed season against the kind of ‘trapping’ of which
appellant eomplains.”
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The Steel Trust Decision.
’I“ HE United States District Court, by the unanimous
decision of a bench of five judges, has ruled against
the government on the bill brought by Attorney-General
Wickersham to dissolve the United States Steel Corpora-
tion for violation of the Sherman anti-trust act. Judge
Buffington, writing for the court, reviews the decisions of
the Supreme Court and deduces therefrom as a conclusion
that “these cases may be taken to have established that
only such combinations are within the act as by reason of
intent or the inherent nature of the contemplated acts
prejudice the public interest by unduly restraining com-
petition or unduly obstructing the course of trade.” Dis-
cussing the evidence in the application of this test, the
court lays particular stress on the fact that sixty per cent
of the steel in the United States is produced by the compet-
itors of the Steel Corporation, and that while its business
has increased greatly in the last ten years that of its com-
petitors has increased even more rapidly. In discussing
the question of domestic and foreign trade generally, the
court says: “In taking up this question we dismiss once
and for all the question of the mere volume or bigness
of business. The question before us is not how much
business was done or how large the company that did it.
The vital question is, How was the business, whether big
or little, done? Was it, in the test of the Supreme Court,
done by prejudicing the public interests by unduly restrict-
ing or unduly obstructing trade? The question is one of
undue restriction or obstruction, and not one of undue
volume of trade.” The acquisition by the corporation of
several properties including that of the Tennessee Coal and
Iron Co. is discussed at length, and the court finds that
neither the purpose nor the effect thereof was inimical to
the public interest. Commenting on the much discussed

Gary dinners, the court says that, however innocent may
have been the intent, there was undoubtedly an illegal co-
operation in the fixing of prices, but that the practice com-
plained of had ceased before the filing of the bill. “We do
not think,” said the court, “the Gary movement would
justify us in imposing so drastic a penalty as the dissolu-
tion of the corporation, but we will, if the Government
moves for such action, retain the bill for the purpose of
restraining any similar movement by the defendants that
might be contemplated hereafter.”

The effect of the decision, if it is affirmed, will be to
establish clearly the principle that every prosecution for
violation of the Sherman act must rest primarily on the
question of fact whether the combination complained of
prejudices the public interest by unduly restricting com-
petition or unduly obstructing the course of trade, a
question to be decided, as the court says, “not by the size
of that which is acquired but by the trade power of that
which is not acquired.” This is a rule which would seem
to afford ample power to safeguard the public interest with-
out hampering any legitimate business enterprise.

A Popular Decision.
’I‘ HE utter absence of any marked expression of popular
disapproval of the decision dismissing the Govern-
ment’s bill against the United States Steel Corporation is
the more remarkable when compared with the chorus of
criticism which greeted the announcement by the Supreme
Court of the “rule of reason” on which the present decision
is founded. Several causes undoubtedly contribute to this
result. The focusing of the public attention on the con-
flict now raging in Europe is not the least of these. To
this may be added a more or less general conviction that
the “dissolution” of previous trusts has been absolutely
futile so far as any benefit to the consumer is concerned.
It is probable that a decision in favor of the Government
would have evoked only a cynical query as to its probable
effect. Those who are opposed to governmental regulation
of “big business” will hail the present acquiescent attitude
as an indication that the wave of aggressive popular agita-
tion has subsided and that the conditions of twelve years
ago have been restored. But one may be pardoned for
entertaining a hope that neither preoccupation, cymicism
nor indifference is wholly at the root of the general accept-
ance of this decision. The agitation of the past decade
has left some residue of education. The people have
learned that there are good trusts and bad trusts; that the
mere size and prosperity of an institution affords no con-
vineing reason for its immediate dissolution. But we ven-
ture a prophecy that the corporation which presumes on a
supposed popular apathy to violate the law is doomed to a-
rude awakening.

The New Baggage Law.
AMID much protest from travelers and carriers the new
United States Baggage Law went into effect re-
cently. Known as the Cummins Amendment to the Inter-
state Commerce Act, it provides in substance, that any
carrier receiving property for interstate transportation
shall issue a receipt or bill of lading therefor and shall be
liable for any damage or loss to the property by any carrier
over whose lines the goods may be passed, and that this
liability shall not be limited by any contract or regulation.
So far so good ; but the act further provides that when the
goods are hidden from view by boxing or other means,
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their value may be required to be given to the carrier,
who shall not be liable beyond the amount so stated, and
declares it a misdemeanor to make a false valuation.
When the question was presented the Interstate Commerce
Commission promptly decided that baggage was within the
meaning of the phrase “hidden from view” and that its
value must be declared. The resulting operation of the
law is especially obnoxious to merchants who sell by sam-
ples through travelmg salesmen, and they have denounced
it as a bit of “pernicious leglalatlon They contend that
the extra charge exacted by carriers for the additional risk
involved in carrying valuable baggage when imposed on

valuable samples, such as furs and gems, carried by their -

salesmen, is prohibitive, and may drive them out of busi-
ness, leaving the mass of people to the tender mercies of
the mail order concerns. This is a somewhat altruistic
view to take of the situation, but it is questionable whether
their samples, when they pay the charges on them, are
quite as valuable as when they sue for their loss, and in
any case they cannot be so badly injured, for the new law
prohibits a valuation greater than $2500 unless the pas-
senger buys another ticket; and besides they can resort to
the express companies. After all, the expediency of the
act remains to be determined by its actual operation, and
the railroads will probably soon enough ad]ust themselves
to its terms. Indeed they were not, before its passage,
so immune in that direction as they seemed to think, for
their armor had already been punctured by several judicial
decisions counstruing the previously existing Carmack
Amendment as applying to carriers of baggage, and un-

doubtedly this view would have been more gencrally

adopted, had the Cummins Act not been passed. It is
small comfort to the would-be-traveler at this time, to say
that the act would probably not apply to carriers trans-
porting passengers to foreign countries, since the Carmack
Amendment has been held not to apply to them, so both
the people and the railroads must make the best of what
they have, at least until Congress meets again.

Right of Women to Practice Law.

LL progress in social matters is gradual. We pass
almost imperceptibly from a state of public opinion

that utterly condemns some course of action to one that
strongly approves it. While, according to the common
law, women had no right to practice law, since Mrs. Belva
A. Lockwood waged her long scries of dramatic legal con-
flicts for admission to the bar the status of women has in
the eve of the law and in popular acceptation so changed
that either by virtue of specific statutory authority, or by
judicial construction of laws which contain no prohibitory
phraseology, their eligibility to practice has been generally
recognized. Three States, Arkansas, Georgia and Vir-
ginia, however, still hold out for the old order, and just
recently the Georgia Bar Association at its annual conven-
tion voted negatively, though by the small majority of two,

an almost axiomatic truth, radical error though it may
have been, and with some it still has weight. There is a

* whole lot of nastiness in the world which finds its way

on the proposal to admit women to practice. Despite the -

sharp shafts of criticism hurled from many quarters at
Georgia lawyers because of this action—it being ironically
and sneeringly commended by many editors as good eco-
nomics—we believe that their motives may have been
high-minded enough, whatever we may think of their
judgment. That God designed the sexes to occupy differ-
ent spheres of action and that it belonged to men to make,

into courts of justice, and men possessing a reverence for
womanhood may well be pardoned if they prefer to keep
women safe from contact with it. But at this time of day it
is too late to say that a woman shall not be permitted to
pursue the vocation to which her tastes lead her and for
which her studies have qualified her, to earn her bread in
any respectable calling she may elect to pursue, or that the
profession of the law is, of all the professions and vocations
in the world, the only one from which she shall be excluded
—*the only tree of knowledge of which she shall not eat.”
This is a practical work-a-day world, and we are not so
certain that women even in Georgia are so carefully
protected against contamination therewith that they can
be reasonably regarded as a group apart. Women can still
obtain employment for even a considerable number of
hours per week in Georgia factories, we believe. More-
over, we can imagine many cases involving questions of
delicacy in which woman would possibly prefer to suffer
injustice and wrong rather than confer with a man, and in
such instances the services of a sensible female attorney
would doubtless be of great benefit. If the practice of the
law by women is not found agreeable, lucrative, or ex-
pedient, they will not seek it, and if it tends to enlarge
their sphere of usefulness or to clevate and refine the bar
it ought certainly to be encouraged. In any event they
should be given equality of legal right with men, and each
should be protected in that measure of success which his
or her individual merits may secure. There seems to be
little danger that by admitting them to practice the bar
will be overrun with female attorneys, so Georgia lawyers
need have no fear. On the other hand, if such a result
should happen, that will but prove, as a wise judge
has remarked (Clayton, P. J., in Matter of Kilgore, 17
Phila. (Pa.) 615, 616, 41 Leg. Int. 242), that they make
the best lawyers, and will show the wisdom of the rule
admitting them.

The Tribulations of Portia.

eceNTLY in New York a woman was appointed a re-
ceiver. In commenting thereon publicly, the suc-
cessful aspirant for this honor, Mrs. Charles Truax,
declared that she was as competent to hold the position as
a man, because thereby she merely became a landlord, and
“a‘landlord is nothing but a housekeeper, and women are
always being told that this is especially their sphere.”
Irrespective of the cogency of these arguments we are
willing to accept the fact of her appointment by the court
as at least prima facie evidence of her capabilities and
hasten to convey our felicitations. The appointment,
however, having by its novelty attracted the publie atten-
tion to the standing of women attorneys, has served as an
occasion for some of them to give a public airing to their
grievances, and many, we are told, are the disadvantages
under which a woman must labor, as compared with men,
in her quest of forensic success. Thus. we are informed,
most of the good law schools of the East are closed to
women. They are, as a result, forced to content themselves
| with inferior training, and when thev have been admitted
to the bar they find it practically impossible to secure
positions as clerks with reputable firms. Moreover, al-

apply and execute the laws, was not so long ago regarded as | thongh the law permits the distriet attorney and corpora-
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tion counsel to appoint women assistants, the appointments
are always given to men on account of the political im-
portance which attaches to them. Again, women have not
the privilege of membership in the City Bar Association,
which possesses the best law library in New York, and
consequently, since there is no public law library, the
woman lawyer of small means is often forced to limp
along under a great disadvantage.

Damnum Absque Injuria.
Aman"rme that these handicaps exist, it does not neces-
sarily follow that they are the result purely of a
blind traditional prejudice, nor must they necessarily be
construed as examples of man’s injustice. Women also
labor under certain physical handicaps inherent in their
constitution and organization, but man cannot be indicted
therefor. A blind or physically decrepit man attempting to
practice law is greatly handicapped in the race for success,
but he does not hold his more fortunate brethren respon-
sible. He either seeks a field for his activities, more in keep-
ing with his powers, or accepting the conditions philo-
sophically, struggles on despite them. It may be ungracious
of the City Bar Association to deny women access to their
library facilities, but no one other than members has such
a privilege and women in competition with men can expect
no more. That an organization heretofore solely mascu-
line and in part social in character should hesitate before
welcoming women to membership is not unnatural. The
commingling of the sexes generally implies more restraint
than exists when they are apart. So with the few law
schools which exclude women. Such exclusion is mostly
the result of the attitude of the authorities of the university
of which the law school is a part, towards the great
problem of co-education, and is not merely a discrimina-
tion in favor of male attorneys. The value of co-education
is, we believe, still a debatable question even with women.
Tennyson’s Princess, strong exemplar of woman’s rights
as she was, rigidly excluded the odious male from the
sacred precincts of the university under pain of death,
" and coming down to our own day we doubt not a male

would have great difficulty in gaining entrance to Vassar,

Smith, Bryn Mawr or Wellesley. Indeed in Vassar, we
are informed, even a poor harmless bootblack cannot get
a job, but perforce the business must be done by female
shoe-shiners. Nor does mere inability to secure positions
in law firms or appointments in district attorneys’ offices
necessarily spell crying injustice, the suffragists to the
contrary notwithstanding. Gaining admission to the
bar—equality of right—is one thing; obtaining lucrative
positions, securing business, or rich appointments, is
another, as many young male attorneys have learned—
some to their sorrow. In all such cases the personal equa-
tion figures largely, and it is no just cause for complaint
that prominent male attorneys, considering the nature and
variety of their business, should prefer males for their
intimate personal associates, any more than it is a cause
of wonderment that most law firms have a male stenog-
rapher for certain kinds of business or that milady pre-
fers a waiting-maid and Beau Brummel a valet. There is
even in a moral and ethical sense, apart from strict legal
technicality, such a thing as damnum absque injuria.

Is a Boy Worth Two QGirls?

HE suffragettes are much exercised over the conduct of
T a jury composed of “mere men” who recently declared

that one boy is worth two girls. A New Jersey man brought
suit against the manufacturers of a certain condensed
milk, for the death of his three-months-old twins, a boy and
a girl, alleging that the children died from ptomaine
poisoning resulting from the use of the milk, and the
jury, after deliberating two hours, decided that the life
of the boy was worth $2000, and that of the girl $1000,
rendering their verdict accordingly. Several women prom-
inent as suffrage leaders have commented in caustic tones
on the verdict, and what the result would have been if there
had been women on the jury. A girl, said one, is always
worth more than a boy, for the reason that girls are to
become the mothers of the race. One wonders if fathers
are to be dispensed with when the millennium of equal
suffrage arrives! Another contends that girls are more
loyal to the family than boys, and are more ready to assist
their parents in time of need. The majority, however,
are willing to concede that a man is at least of equal value,
and assert that the amounts should have been the same
for both children, as the girl is as great an economic factor
as a home maker as the boy is as a home provider; with a
woman of this opinion on the jury it is possible that this
result would have been reached. It requires no great
stretch of the imagination to picture a female judge who
would have set aside the verdict on the ground that it was
“contrary to the law and sentiment” of the case. Aside,
however, from the merits or demerits of the views of those
in favor of equal suffrage, it is rather startling to find
such a difference made in the value of the lives of children
so young. Their value was, at most, a personal question
affecting the parents, and it must have been an exceed-
ingly astute jury that was able to differentiate between the
sexes in this respect.

Newspapers and Legal Proceedings.

MUCH has been written and unanimous has been the

condemnation of the ill-advised newspaper ecriti-
cism; of the bench and its decisions, and the premature
comments on cases pending in the courts for trial. That
is to say, condemnation by all except the newspapers. So
well defined is the sentiment on this subject that only ex-
ceptional circumstances would justify further comment.
However, when such men as ex-President Taft and Judge
Lamm, former chief justice of the Supreme Court of Mis-
souri, take occasion to condemn such comments, and to
warn the journalistic world against such criticism, it war-
rents further notice. Mr. Taft goes so far as to urge the
convention now assembled at Albany for the purpose of
rewriting the Constitution of the State of New York to em-
body in its provisions one modifying and limiting the
freedom of the press in this particular, stating “that the
greatest evil and a most vicious one, in this State, is that of
trial by newspapers.” Such a provision would be no more
radical than the present law of England as interpreted by
its courts, under which an editor was committed to jail
for contempt, for publishing a racy account of the life of
one of the parties to a divorce suit. Prison newspapers,
conducted under the modern idea of prison reform, would
have ‘a great addition to their editorial staff if such were
the law in this country. Judge Lamm, a jurist noted for
his legal learning and his keen insight into human nature
(also animal, vide his now famous Missouri mule decision),
in a recent address to the school of journalism at Columbus,
Missouri, took occasion to warn the budding editors and
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moulders of public opinion against the hasty and ill-
advised criticism of the courts and their decisions. While
admitting the right of the press to criticise the decisions
of the courts, he insists that when this is done it be
~ done with a knowledge of the law and facts of the case,
and an intelligent understanding of the reasoning of the
opinion of the court, a fair synopsis of which should be
given to the public and any unsoundness pointed out.
“If the point is obtuse you can let it alone or inform
yourself by investigation. If the court is enforcing a
statute and you don’t like it, your grievance is against the
statute, the lawmaker, and not against the court, and you
should say so. The excuse of necessary haste, or striking
while the iron’s hot, can never be allowed for a misstate-
ment or slovenly statement.” If Judge Lamm’s advice
were heeded it would in a large measure preclude the
necessity for constitutional or statutory regulation of the
extent to which a newspaper mig