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PREFACE

Since the First Edition of this book appcared eightcen
years ago, Industrial Law as a subject of study has
attracted an ever-growing number of thosc seeking, or
engaged in, careers outside the legal profession. The
value of a working knowledge of the law surrounding the
contract of employment and the increasing number of
legislative enactments relative thereto, has been recog-
nized not only by the various Commerce Degree Depart-
ments of the Universities, but by those occupying respon-
sible positions in the administrative branches of industry
and commerce. It has been a source of satisfaction to me
to learn from many quarters that the previous editions
of this book, by avoiding technicality and over-elabora-
tion, and by having constant regard, not only for the
requirements of the student but also for the practical
needs of exccutives, have assisted in an understanding of
the subject in these wider circles of those who seek this
knowledge.

This edition includes such recent legislative changes as
the Wages Councils Act, 1945. As the book will be pub-
lished some months before the coming into operation of
the new National Insurance scheme, it has been thought
well to include both the existing law and the new pro-
visions which will take its place next July. Enactments
of a more temporary nature, such as the Reinstatement
in Civil Employment Act and emergency measures like
the Control of Engagement Order, are collected in the
Appendix.

I gratefully acknowledge the always ready assistance
of my wife in the preparation of the book for the press.

HARRY SAMUELS.

1 EsseEx Courr,
TeEwmPLE, E C 4.
December, 1947
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CHAPTER 1
THE LAW CONCERNING APPRENTICESHIP

Distinction Between Apprenticeship and Service Con-
tract. Where teaching is the primary object of the agree-
ment, even if service is also to be given, it is an appren-
ticeship; where work is the primary object, though
teaching is also to be provided, it is a service agreement.
The payment of a premium is strong, but not decisive,
evidence in establishing an agreement to be one of appren-
ticeship.!

The Indenture. No agrecment will suffice to create an
apprenticeship unless an indenture is executed.? The
consent of the apprentice is a sine qua mon: he must,
therefore, be a party to the contract, whether solely or
jointly with another. An indenture executed by the
master and the father of the apprentice, but not by the
apprentice himself, is not valid.® Thus, when an adult
assented to be bound as apprentice, but did not execute
the indenture which was executed by her father-in-law and
the master, the indenture was held invalid.4 A corporation
may be a party.®

Failure to insert the full amount of the money paid or
contracted for renders the indenture void. The considera-
tion for a contcmporaneous agreement, however, con-
nected with the apprenticeship, c.g. an agreement to pay
a certain sum for the apprentice’s keep, need not appear
in the indenture.® Money paid as premium cannot be
recovered where an indenture is held void under this
section.” A single stamp suffices on an indenture to two

! R v Ramham (1801), 1 East 531; R v Northowram (1846),
9QB 24
R v Mawman, Burr SC. 200; R v Kingsweare, Burr. SC 839
R v Aresby, 3 B and Ald 584
R. v. Ripon (1890), 9 East 295
Burnley Equitable Co-operative Society v Casson, [1891] 1Q B 25
Hawkins v Clutterbuck, 2 Car & K 8i11.
" Stokes v Twitchen (1818), 2 Muore 538
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2 INDUSTRIAL LAW

masters in two trades in which it is intended that the
apprentice should serve consecutively,! and where an
indenture which provides for service with a second master
is assigned by the first to the second it is then stamped
with the common assignment stamp only. 2

The law gives special protection to an apprentice who is
an infant (i.e. under 21), in that it will not enforce a con-
tract against him which is not on the whole beneficial to
him. Thus a contract which does not provide for either
wages or maintenance or which imposes a penalty will be
void, and so too a contract which provided that no wages
should be paid during a strike, even though it gave the
apprentice the right of working elsewhere in the mean-
time.® Similarly, a covenant binding for a period an
infant apprentice not to accept employment except with
the master’s consent without a corresponding covenant
by the master to provide employment was held to inva-
lidate the apprenticeship deed. So too a clause in a deed
exempting the employer from liability for neghgence.4
But an infant apprentice cannot dissolve the indenture.®
He is entitled to do so on reaching 21, after giving reason-
able notice.® Subject to this, contingent matters arising
out of the apprenticeship are governed by the provisions
of the indenture—otherwise by the common law or statute
as set forth in the following paragraphs.

Misbehaviour of Apprentice. The master is entitled
to complain to a magistrate (in Petty Sessions or the
Police Court).” Although at common law no gceneral
right of dismissal in case of misconduct is given to the
master,® yet, if the misbehaviour is such as to make

'R v Louth,2M & R 273

2 Morns v Cox, 3 Scott (N R) 116

3 Meakinv Morns, 12Q B D 352, Cornv Matthews, [1393]1Q B 310

¢ De Francesco v Barnum (1889), 63 I. T 428; Olsen v. Corry and
Gravesend Aviation, Ltd (1936), 155 I. I 512

5 R v Wigston, 313 & C 484

¢ Coghlan v Calaghan, 7Ir CLR 201

7 Fmploycrs and Workmen Act, 1875, Sect 6

% Sce, eg Sherman v Abele (1088), Vern 64, where a master, dis-

mussing his apprentice for neghgence and misdemeanours, had to refund
part of premuum Cf Waterman v I'ryer (1922), 1 K 13 490



LAW CONCERNING APPRENTICESIIIP 3

teaching impossible or amounts to a refusal to be taught
or causes actual injury to the master or if the apprentice
is an habitual thief, the master is justified in determining
the apprenticeship and necd not return any part of the
premium. Custom is relevant, e.g. by the custom of
London, gaming is a sufficicnt misbchaviour to justily the
dismissal of an apprentice. The principle underlying the
common law rule is that the master’s covenants in the
ordinary indenture are independent of the performance
by the apprentice of the apprentice’s obligations,! so that
where the apprentice has by his own wilful act prevented
the master from teaching him, the master can set this up
as a defence when sued upon his covenant to keep and
teach, irrespective of the question whether the apprentice
has performed his obligations or not.* And so a master
in whose business precious arlicles have to be constantly
lying about was held entitled to dismiss a dishonest
apprentice.?

A master has a right to the earnings of an apprentice
who runs away from him,* and if the apprentice has been
enticed from him by another the latter is liable to the
master for work and labour done.® The master is not
bound to receive the apprentice back or to repay part of
the premium,® but not so in the case of an apprentice
who only absents himseclf a few days.?

Illness of Apprentice. The apprentice has a common
law right to medical attendance during sickness. This is
now subject to the provisions of the National Health
Insurance Act, 1930, Schedule I, Part 1 (a), to the cffect
that an apprentice who receives a money payment from
the master must be insured under the National Ifealth
Insurance Scheme. And persons employed under any

1 Wmstone v. Linn (1823), 1 B & C. 450.

2 Raymond v. Mintou, L R 1 Ex. 244.

3 Cox v. Mathew (1861), 2 I'. & F. 397; Learoyd v. Brook, [1891] 1
Q B. 431.

¢ Meniton v. Hornsby, 1 Ves. 48

' Lightly v. Clouston (1808), 9 R.R. 713.

¢ Cuff v. Brown (1818), 5 Price 297.

? Winstone v. Linn (1823), 1 B. & C, 400.
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contract of apprenticeship will be “insured persons”
when the National Insurance Act, 1946, comes into
operation.!

Accidents to Apprentice. An apprentice is a ‘‘work-
man "’ within the meaning of the Workmen’s Compensa-
tion Acts,? but an agreement entered into by an appren-
tice under that Act will not be enforced against him unless
it is for his benefit.? And an apprentice will be an " insured
person” when the Industrial Injuries Act, 1946, comes
into operation.* Where the apprentice 15 permanently
injured by the action of a third party causing loss of
service, the master may sue the latter for the amount
of the prospective damage.®

Permanent Illness of Apprentice. This will operate
as a valid reason for terminating the apprenticeship.® It
is also a good defence in an action by the master for
breach of contract.

Death of Apprentice. This terminates the contract.
In the absence of express provision the premium is not
recoverable.

Dissolution of Partnership. Failing express provision,
the apprentice cannot be forced to serve the remaining
partners.’

Bankruptcy of Master. This operates as a complete
discharge of the apprenticeship on either party giving
written notice to the trustee. The latter has discretion,
on the apprentice’s application, to order the repayment
of such part of the premium as is reasonable under all the
circumstances and the transfer of the indenture to some
other person.*

Death of Master. This terminates the apprenticeship

1 National Insurance 1cl, 1946, Sect 75.

' Workmen's Compensation Act, 1925, Sect 3

3 Stephens v Dudbudge Inonworks Co, [1904] 2 KB 225

¢ Industrial Imquries Act, 1946, Sched I, Part I (1)

® Hodsoll v Stallebrass (1841), 9 L J, QB 132

¢ Boast v Forth, 19 LT 264

" Brook v Dawson, 20 L. T 611, Couchman 1 Sillar (1870), 22 L'
480, Titmus v Rose & Watts (1940), 102 1.7T 304

® Bankruptiy Act, 1914, Sect 34
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unless there is a custom to the contrary (or express
provision has been made for its continuance with the
master’s executors).! No portion of the premium can be
recovered failing express provision or unless the master
is a member of a firm.2 Where one of two partners dies,
the apprentice becomes the apprentice of the other.?

Change of Place of Business. Unless otherwise expressly
stated, there is an implied covenant that the apprentice
shall be employed at the place where the master carries
on business at the date of the indenture, and the appren-
tice will not be bound to allow himself to be transferred
to a placc of work situated elsewhere.*

Legal Remedies. In the absencc of a local custom to
the contrary, no action will lic against an apprentice on a
covenant made by him as an infant. Such a custom to
the contrary exists, e.g. in the City of London, where the
covenants of an apprentice over 14 may be enforced
against him. Further, where an apprentice agrees to do
or refrain from doing something on the termination of the
apprenticeship, he is bound thereby, e.g. where he under-
takes not to start on his own account within a specified
and reasonable distance from the master’'s place of busi-
ness, cven though he agreed thus when an infant.> On the
other hand, a parent or friend who is a party to the agree-
ment jointly with the apprentice is bound by all the cove-
nants, even though the apprentice on coming of age should
renounce or omit to ratify the agreement.

Disputes between the master and apprentice (except
those concerning money claims over £10) are settled by
the magistrates (in Petty Sessions or the Police Court),
who have, in addition to thcir powers as between employ-
ers and workmen, special power in the case of apprentices
to rescind the agreement, to order whole or part repay-
ment of the premium, or to order the apprentice to carry

! Cooper v Simmonds (1862), 5 L T. 712.
* Whincup v. Hughes (1871), L R., 6 CP. 78.
¢ R. v, St, Martin's, Exeter, 1 H & W, 69.

¢ Eaton v. Western (1842), 0 Q B D, 636 C A.
8 Gadd v. Thompson, [1911] 1 KB 304

















































































































































































































































































































































































































































































































































































































































































































































































