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PREFACE.

T®o coursks of lectures, delivered by the Author
while he had the honour of holding the Corpus
Professorship ef Jurisprudence in the University of
.()xford, have been already published with the titlds
K Villuge-Conn:lunities in the Fasg and West,” and
“TRe Early History of Institlfgions.’ The Substance
of.the present volume avas originally contained in
lectures which formed part of various éther courses
given by him at OxYord; but in some cases the
form has l)ecnvmato'rially altered.

The Author continues®in these pages the ling of
investigation which he has followedsin former works.
"He endeavours to conncet a portion of existing
institutions with a part of the primitive or very
ancient' usages of mankind, and of the ideas asso-
ciated with these usages. In his first fourvchaptcrs
he attempts, with the help of the invaluable serics
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of ¢ Sacred Books of the Kast,’ translated under the
suporintcndm;-c of Professor Max Miiller;'to throw
some light on that close implication of carly law
.with ancient+ rel(iginn which meas the inquirer (m’
the threshold of the legal systems of several societicss
which have contributed greatly to modern civili-
sation. In the chapters which follow, g treats oof
another influence which has acted strongly on carly
law, the authority of the King. In the later phr-
tions of the book he examines certain forms of pro-
perty and tenure, and cergain legal eonceptions an(l.
legal classifications, which have survived to our day,
hut which appege to have had their O;igin in remote
a,nﬁqulity. In a few frords at the commencemeiit of
his Seventh Chapter, the writer has | explained Jis
reasons for prefixing to his later chapters a discussion
of some  Theorics of Primitive Socicty.’

The Sllet:]l;;?O of Chapters V., VI., IX. and XP.
hag already appeared.in‘ the ¢ Fortnightly Review,’
and the bulk of Chapter VIII. in the ¢ Nineteenth

,

Century ;’ and the Author has to express his thanks

to the proprietors of those periodicals for their per-

mission to republish his contributions,
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EARLY LAW AND CUSTOM.

e

CHAPTER 1.
THE SACRED LAWS OF THE HINDUS!

Tnr study of the sacred languages of Tndia, which

has given to the world the modern science of ‘Philo-
Togy and the mogern theory of Race, began virtually
ire the studv of sacred Indian law. Sir Williamw

Toncs who though he was not absolutely the earliest

of Anglo-Indian Sanscritists, was the fusst to Yeach

the West that there was in the Bast such o langnage

*as Sanscmt and a literature preserved in it, does not
appear durigg his Oriental studies in England to have

suspected the existente of the treasure Mt was destined

to,disinter. HesScents tather to have sought the key
to . Eastern knowlgdge in two Ypoken and highly%

cultivated lfumnacres—Amblc and Pessian. But he
accepted a J udgeship in a Court of Justice newly esta-

blished in Bengal, under an Act of Parliament which

reservcd to native litigants the application of their

own laws' and usages in all questions of inherltance
B )
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snd contract ; and, from a much earlier period, it had
been the pmactice of all tite Indian Courts to attach
to themselves Moolvies and Pundits—that is, native
professors of Mahommedan and Hindu law—for the
purposg of Advising them on the legal rules, of which
these experts represented themsglves to be the deposi-
tarics. The ¢®rrespondence of Sir William Jones re-
peatedly expresses his suspicions (perhaps not always
quite just) of the fidelity and honesty of the native
advisers of the tribunals.  * I can no longer bear,” he
writes in September 1785, “to be at the merey of our
Pundits, who deal out Hindu law as they please, and
make it at reasonable rates when they cannot find it
weady-made.” Ile therefore formed gydetermination to
sacquaint himself personally with the sources of the law
from which they pretended to dragv their opinions,
With Arabic i wax alreadly familiar, and he thereforg
required no. ussistzu;:u in his studies ¢f Mahommedan
law ; but for the purposes of mastering the virtually
unknown language in which the ‘Hindu law was
contained, hé found it necessary to visit, during his
vacations several of the decaying and decayed seats
6f lcarning in which knowledge of it was still pro-
fessed, and lléoxﬁrunsed a stafl of Hindu scholars to
aid him in his Sanserit studies, and to record their
results.  The plan for improving the administration
of Anglo-Indian justice which finally commended
itselfto him was one for the preparation of a Digest
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in English of Hindu and Mahommedan law, whish
should need no Pyndits or Moolvies for s interpreta-
tion. Much to their honour, the Indiar® Government
of the day, formed of Lord Cornwallis and his Council,
accepted his offer to preside over the undertaking, and
liig staff of native experts, considerably increased, was
taken into the Government service. 8 his monument,
hy Flaxman, in theschapel of University College at
Oxford, he sits surrounded hy his company of native
litegntes, amid conventional Indian foliage, burcheaded,
in the open air.

[t was in fact from these native Hindu teachers that
Sir William Jones learned, and the learned and curious
all over the Wegt were gradually informed, that in a
prt of the world just coming under the DBritisle
“eeptre there exgsted an ancient language, the elder
:sisu'r of the classical languages so konpured th the
West, a series 8 poems which fjight not unjustly be
comJ):lred to the [lomericeepics and the Attic drama,
amtl laws tyice as old as the legislation of Solon and
the Twelve Tables of Rome. It is imfossible now-—
ngw that Indiahas Become more commonplace as she
has got ncarer ; now that, herd at all events, she #
associated with frontier wm"s, hudgess, opium, and
g.rey shirtings—to reproduce the keen throb of intel-
lectual iuterest which the literary portion of these
discov.eries sent through Lurope. But Sir William
Jones whs even more of a jurist than a schol¥, and

u 2



4 Tuzd SACRED LAWS O THE HINDUS. CIAD, I,

nothing scems to have surprised and interested him
more than the assurance of hix teachers that, in the
ancient langhnge he was learning, there survived legal
writings asserted to he of sacred originy of vast an-
tiquity, and of universal obligation among Hindus.
The oldest of them was said to have heen dictated by
Manu, a divinetheing who had heen mysterionsly asso-
ciated with the ereation of all titings; and it was de-
seribed as the acknowledged basis of all Hindu law and
Hindu institutions, the fountain of all civil oblig:ition
to more than a hundred millions of men.  The hook
was actually extant, and the translation of it which he
gave to the world, with the title ¢ Institutes of Hindu
Law, or the Orvdinances of Men, gecording to the
&loxs of Cullitea,” was the first-fruits of his labowrs on
the Digest which he had plannedy  He seems, u{
fact, To have ragarded it ag standing to this projected,
Digest mueh in th¢ same relation*as the Roman
Institutes to the cclebratod Digest of the Lmperor
Justinian, )

[t does not scem to me pessible to doubtwthat the
account, which Sir William Joifes g’wve of the Bopk
af Manu in his Preface to his , translation was a
rationalised version of the statements made to him
by his native teachers, who seem all to have helonged
to one particular school of IHindu learning, accus-
towed to hold Manu in especial honour.  Sir William
Joney considered this personage, who, in the treatixe



(¢34

CHAD. T, THE f\";\(ﬁlil) LAWS OF THE HINDGS,

called after him, sits ‘veclining on his arm, with his
attention fixed on® one ofjcet, the snpr’mc God,” as
a real individnal human being, and the personal
author of the legislation attributed to him.  Sir
William Jones compares him to the Cretane Minos
an® the Egyptian Man, partly on account of the con-
sonance of names. s I have just Stated, he sees an
analogy in this law-hook to the Institutes of the
Roman Justinian, but he assiens to it the prodigious
d:lt«‘»f’],%() years before Christ. In the light of newer
knowledee, which nevertheless might not have existed
but for Jones, we can see that these statements of his
require correetion. There is no doubt that, it Manu
ix to he comparal to a hook, known to Englishmen?
it should Jiave been to a book a good deal more
familiar to the® than the Roman Institutesg the
hook pf Levmuh For ’\I.mu thot®h® it contains
a good deal of ]1\\' is c“vnll.lllyw hook of ritual, of
priestly duty and religious observanee ; and to this
combination of law with religion the whuh- family of
Hindu writings, {o whnh the book of '\I.mu belongs,
offe some remark .xblo ch.u*acterlstu-\ on which | am
desirous of dwelling. It is pot .1t, ﬂlc same time to
bg supposed that the combination Is peculiar to the
Hindus. Thereisno systmn of recorded law, literally
from China to Peru, which, when it first emerges into
notice, is not xeen to be entangled with religious
ritual an®l observance. The law of the Roman¥ has
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been thouglit to be that in which the civil and Pontifi-
cal jurisprufence were earficst and most completely
disentangled. Yet the meagre extant fragments of
the Twelve Tables of Rome contain rules which arc

plainly' q-elig§0us or ritualistic :—

Thou s]mlt not square a funer:f pile with an adze.
Let not Wothen tear their cheeks at a funeral.
Thou shalt not put gold on a cerpse.

We are told by Cicero (¢ De Legibus,” 2, 25, 64)
that scveral of these rules contained in the Jenﬁl of
the Roman Tables were taken from Greek originals.
Ile attributes the Greek rules to Solon, and explains
that they limited the costliness of the ancient ritual
of funerals. .

The opinions of Sir William Jones produced great,
effects both in the East and in the West. One result
which followed*from them T must pass by with notice:
very unequal to its pr'lctlcal importance. The Anglo-
Indian Courts accepted froth the school of Sanscritists
which he founded the assertion of his Brahmanical
advisers, that the sacred laws beginning in thé extant
book of Manu were_ acknowledfred by all Hindus to
e binding on them. The i impression in the mind' of
the English judicial officers—an i impression shared, 1
infer from its language, by the English Parliament—
manifestly was that the sacerdotal Hindu law corre-
sponded nearly to the English Common Law, aad was
at ledst the substructure of all the rules of life followed
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by Hindus. It is only just beginning to be perceived
that this opinion Jiad a very slender fogndation, for
it is probable that at the end of the last Century large
masses of the Hindu population had not so much as
heard of Manu,! and knew little or nothing of the
legal rules supposgd to rest ultimately on his
authority. The original range of operation which it
is possible to allow to the sacerdotal laws has been
much narrowed by very recent investigation. Some
yeads ago, on my return from India, I stated in a
hook on ¢ Village Communities in the East and West’
(pp. 52, 53) the opinion which I had formed after
personal inquiry among Indian judicial officers,
‘The conclusiog,’ T said, ‘arrived at by the persons
Who scemn to me of highest authority is, first, thas
‘the codificd lawy—Manu and his glossators—cmbraced
originally a much smallet body of wsage thaft had
been imagined® and next, that®the customary rules,
reduced to writing, have been very greatly altered by
Btahmanigal expositors, constantly in spirit, sometimes
in tenom Indian law may in fact be affitmed to consist
of a very great number of local bodics of usage, and
of one set of custos, rcduced fo writing, pretending
to a diviner authority than "the rest, exercising con-
sequently a great influence over them, and tending,

! A high suthority informs me that there are few, if any, re-
ferencas to Manu in the Sanserit literature other than the legal
treatisds, ¢ These last quote a ¢ Manu,’ but the writingg quoted
under that name are not those now extant.
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if not checked, to absorb them.” Since then, my con-
clusion has heen greatly fortified by more systematic
examination ‘of the phenomena. There is in India
a province, the Punjab, the country &f the Five
Rivers; which was the earlicst seat of the Aryan
Hindus on their descent from their original home
into the Indianplains. The laws and institutions of
this province have quite lately been the subject of an
exhaustive official inquiry (‘ Punjab Customary
Law,” editel by C. L. Tupper, Calcutta, 1841).
Among scveral results of great interest which seem
to me to have becn reached, one is that we have in the
Punjab the Hindu institutions very much in the state
in which they were before the Brahmanical expositors
took them in hand. The'traces of the religious ideas
which profoundly influenced the development of what
is known as theellindu law*are here extremely slight ;
and few things can Be more instructiVe to the legal
archaologist than the comparison of the Punjab
rules with those worked out in DBrahmanigal schools
far to the southi-cast. This Punjab Hindu law ex-
hibits in fact some singularly close resemblances to
the most ancient Roman law. There is also evidence
that the stream of- Hinduism which at some time or
another flowed over the southern peninsula of India
was extremely superficial.? The southern llindu has

2 Much attention is deserved by the two works of MrdJ. H.
Nelson,..t View of the Hindu Law as administered by ‘the High
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always been regarded as a lax Hindu ; but the truth
seems to be, not.that he negligently gviolates the
Hindu sacerdotal law, but that neither he nor his
forefathers eVer knew it in anything like its integrity.
Some other views, which are not ndw yecepted
byethe most learned, Sanscritists, had their origin in
the theories first propounded in Sir®William Jones’s
prefice.  The probhble antiquity of Manu’s law-
" book was much exaggerated. Its true date is un-
kno#n : in Indian literary history there are almost
no trustworthy dates : but it is now believed to be
relatively modern—almost the most modern of a
large family of Sanscrit writings more or less treating
of law. This epinion is the result of a test first
applied by Professor Max Miiller, and now univer?
sally accepted Wy Sanscritists as conclusive. T]m
daw- bouk of Manu is in velse, and Peme is one of
the expcdlents for lessening tht burden which the
,'memory has to bear when writing is unknown or
very littles used. But there is another expedient
which s®rves the same ohject. This is Aphorism or
Proverb. Even now in our own country, much of
popular wisdom iw preserve elther in old rhym®
og.in old proverbs ; and it is well aScertained that
Court of Madras, and The Scientific Study of the Ilindu Law, par-
ticularly the first, There may be a question whether the practical
evils pointed out in these books are now remediable, or, if they are

remedidbole, by what methods they should be removed : bufof their
existence 1'do not think there can be any reasonable doubt.
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during the Middle Ages much of law and not a hittle
of medicine fwas preserved among professions, not
necessarily c{érkly, by these two agencies. A great
deal of old German law compressed into maxims has
been preservéd, and it is probable that the Latin legal
maxims well known to English lawyers, and some-
times spoken oft 4 the quintessence of wisdom, were
really aids to recollection.  As to? Verse, the ordinary
medical practitioner once carried his professional
knowledge with him in the versified Latin rulé of
the school of Salerno—that curious body of medical
precepts which begins with the grim warning, ¢con-
tra vim mortis non est medicamen in hortis”  In Sir
William Jones’s day, an abridgmentsof Lord Coke's
«Reports’ in verse was in existence; and he gravely
remarks that, if the verse had heen snoother and the
law thore aoccusate, every student might have been
advised to use it. Now, the Sanscrit law-books are
sometimes in aphoristic prose, sometimes in verse,
sometimes in a mixture of both ; and he canon
established by Max Miiller is that, in India at all
events, books of aphorisms are ‘older than books of
verse ; and the clue"bei‘ng once found, many more
proofs disclos¢ themselves that Manu, which is
wholly in verse, is much more recent than the Hindu
law-hooks (such as Apastamba and Gautama®

3 Apasta,mba and Gautama are translated in vol. ii. 8f Max
Miillers Sacred Books of the East, Vasishtha in vol. ix Baud-
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which are wholly in aphoristic prose), and even mor®
modern than books (liké Vishnu andgVasishtha*)
which are partly in prose and partly in verse. ‘In
the whole of Vedic (that is Hindu scriptural) litera-
ture,” says Max Miiller, ‘there is no work avritten,
like Manu, in the megular epic sloka, and the con-
tinuous employment of this metre i¥ % characteristic
mark of post-Vedic writings.” Manu, thercfore, in
slute of its great modern reputation, belongs to the
Hirklu Apocrypha.  Nor is it believed that we have
the book in its original form. Dr. Jolly (preface
to Vishnu) speaks of the ‘abundant evidence’ for
its having undergone modifications and entire trans-
formations in siccessive periods.

The result of all this literary investigation and
.discussion is, that no book has had so many dates
sattributed to it as the book of Mamu. St W.
Jones placed its age at 1280 1.!.0., Schlegel at 1000
B.Co Elphinstone at 900 B.c., Monier Williams at
about the fifth ccntury B.c., Max Miiller at not carlier
than 200 s.c. But the hlgh authority 7of the late Dr. -
Burnell is now c1ted for so late an age of the original
book as 400 A.p.sand it hag even been attributed #n

hiYana, in the same volume, and his most important chapters in
West and Biihler’s Digest of Hindu Law. This writer is regarded
by learned Hindus as an extremely old authority, but the extant
text is_in a very untrustworthy condition, as may be seen from Dr.
Biihler's dntroduction. Vishnuis translated by Jolly v‘vol v.
of the Sacred Books. 4 Ibid.
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its I;resent form either to the eleventh or the four-
teenth centuyy of our era.* (See Nelson, ¢ Scientific
Study of Hindu Law,’ p. 37.) It is as though it
were thought doubtful whether a particular work
were composed at the fabulous date of the Taking
of Troy, or at the historical date of the Battle of
Bannockburn. “Fhe book itself, however, purports
to be coeval with the creation of the world, and I
suppose that a Ilindu holding the opinions now
considered orthodox would be bound to claim & it
an indefinitely high antiquity. At the same time, its
andacious pretension to be of divine origin is out-
done in some of the writings now shown to be older,
for the so-called Code of Vishnu professes to have
been dictated by one of the Persons of the ITindu,
Trinity to the Goddess of the Earth.

When thie scred legal literature of the Hindus is
surveyed in its entimt'y, it is impossiblg not to recog-
nise the plausibility of the modern theories of.its
origin. No one treatise, and still less theeagaregate
of treatises, is the production of an individual Inan or
of an individual mind. The literature is the graduzl
growth of schools of learned Brahmans, which are
still found in India. They are companies or cor-
porations of men devoted to sacred learning. Per-
haps the nearest analogy to their work is to be found
in the labours of the Benedictines. But the ,com-
parisox. must not he pushed too far. The cofception
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of a celibate order appears to have been unknown to-
the early Hindug. Each school was either in its
beginning an actual fawily, or, if origiﬁally it was a
mere collection of voluntary pupils sitting at the feet
of a teacher, it tended to shape itself upon the model
of the family, as th(.: only known form of pe.rmanent
association. The distinction betweewr one school and
another probably consisted in the particular set of
authorities (as it would now be, the particular stand-
ardg books) which it followed ; and, as it went on
from generation to generation, it was recruited partly
by voluntary adherence and partly by hereditary
descent. The double process is clearly reflected in
the text of onecgof our oldest authorities, Apastamba.
The student desirous of being initiated into sacresl
.learning is to go to a man ‘in whose fanily it is
Jiereditary, who himsell *possesses it,qand who is
devout in following the law ’*(Apastamba, 1. i. 1.
11). On the other hand, the pupil is directed to
consider the teachers of his teacher as his ancestors
(Apastamba, 1. i. 7. 129. This view 8f the relation
of teacher and pupl has by no means died out in
India. The Hindps still regard ‘a school consisting
of a succession of teachers and pupils as a spiritual
fatoily* (Dr. Bithler, loc. cit.) And according to
the letter of the law recognised by the Indian Courts,
though not perhaps according to the actual practice.
teacher and pupil still inherit from one anothyy, just
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as they did in the remote days of Apastamba, who
lays down that, on failure of the nearer kinsmen,
‘the spiritugl teacher inherits, and in failure of the
spiritual teacher a pupil shall take the deceased’s
wealth, and use it for religious works for the deceased’s
benefit, or he may himself enjo;: it’ (1. vi. 14, 3).
There arc analogics to this sacredness and strict-
ness of litcrary relations in the literary history of
two societics with little or no intellectual likeness to
the Hindus. Mr. Grote’s theory of the Hoyeric
poetry, taken in a mass (ii. 176-178), is that it was
the aggregate production, not of one man, but of a
gens or clan of Homeridw®, of whom Homer was the
name-giving ancestor, real or suppqged, the ‘divine
or semi-divine eponymis or progenitor, in whose
name and glory the individuality of every member
of tke gens ywgs merged.” « ¢ Homer is no individual
but the divine or hgj‘oic father of ther Homerids, the
ideas of worship and ancestry, coalescing, as they con-
stantly did, in the Grecian mind.’ A still nearer
analogy is one which, like many others, occues in the
ancient legal literature of the Irish. *¢ Literary fostey-
gge, I wrote in a former work (‘Early History .of
Institutions,’ p. 242), ¢ was an institution nearly con-
nected with the existence of the Brehon law schodls,
and it consisted of the various relations established
between the Brehon teacher and the pupils he received
into pis house for instruction in the Brehpn lore.
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However it may surprise us that the connection
between Schoolmaster ard Pupil was, regarded as
peculiarly sacred by the ancient Irish él?nd as closely
resembling *natural fatherhood, the Brehon tracts
leave no room for doubt on the point. It is expressly
laid down® that it %reuted the same Patria vP()l‘('shml
as actual paternity ; and the literawy foster-father,
though he teaches gratuitously, has a claim through
life upon portions of the property of the literary foster-
song Thus the Brehon with his pupils constituted,
not a school in our sense, but a true family. While
the ordinary foster-father was bound by the law to
give education of some kind to his foster-children—
to the sons of ghiefs instruction in riding, shooting
with the bow, swimming,” and chess-playing, and
instruction to their daughters in sewing, cutting out,
,and embroidery—the Brehon Qrained,his fosterssons
in learning of*the highest dighity, the lore of the
chief literary profession.. He took payment, but it
was the law which settled it for him. It was part of
his status, and not the result of a bargain.’

o« On the whole, few literary theories of modern
mintage have more to recomnfend them than that
which Professor Max Miiller firstsgave of the large

 The literary foster-father has the power of pronouncing
judgment and proof and witness upon the foster-pupil, as has the
father Jpon the son, and the Church upon her tenant of ecclesias-
tical landg (Anetent Laws of Ireland, ii. 349).
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extant body of Hindu sacerdotal legal writings.
They were gradually evolved by Brahmanic families,
real or artificial. ¢ The great number of these writ-
ings,” he says in his letter, first printed in Morley’s
Digest,! ‘is* to be accounted for by the fact that
there was not one body of Kalpa-Sutras hinding on
all Brahmanice families, but that different old fami-
lies had their own Kalpa-Sutras. These works are ‘
still very frequent in our libraries, yet there is no
doubt that many of them have been lost. Sutrds are
quoted which do not exist in Europe, and the loss of
some is acknowledged by the Brahmans themselves.’
As regards the Manava Dharma Shastra, the Manu
translated by Sir William Jones and asserted by his
aative teachers to be the basis of all sacred Hinda
law, it is a late redaction of the legal, doctrine of the_
Matf@vas, a.gens or clan'called after a Manu fre.
quently mentioned. j4 Sanscrit literature, but men-
tioned by the writer of thesextant book as somebody
different from himself. If the old Manu, ever com-
posed a law-book (which is doubtful), it~would
certainly not have been composed in'the metre of the
axtant code.

The theory upon which these schools of learned
men worked, from the ancient, perhaps very ancient.
Apastamba and Gautama to the late Manu and the

6 Now to be read at p. 1 of the Introduction to Apastamba, in
vol. ii. €f the Sacred Books.
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still later Narada, is perhaps still held by some per-
sons of earnest religious conictions, but in. time now
buried it affected every walk of thought. " The fun-
damental assumption is, that a sacred or inspired
literature being once believed to exist, all knowledge
is contained init. The Hindu way of putting it was,
and is, not simply that the Scripture is*true, but that
‘everything which is true is contained in the Scripture.
From very early times, the Hindu doctors appear to
have, lgcen conscious of difficulties in the interpre-
tation or application of their theory. Sometimes
books of authority contradicted one another, Somre-
times they failed to supply a basis for received
doctrines or for imymemorial religious practice. One
of the earliest of expedients was to suppose the loss
of “passages in the most ancient portion of the
Scriptures. “If you ask,’ says Apastamba, ‘why
the decision of the Aryas presupjigses the existence
of a Vedic passage, then I.amswer, All precepts were
originally taught in the Brahmanas, but these texts
have begn lost. Their former existence may, however,
be: inferred from ‘usage. It is not, however, per-
missible to infer the, former existence of a Vedic.
passage where pleasure is obtained by fellowing the
custom ; he who follows such usage becomes fit for
Hell” (1.iv.12.10). With the aid of such expedients,
of which several are still in use among learned Hindus,
the theory has survived ; and it is to be observed that















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































